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CASES 


IN  THE 


SUPEEME  COURT  OF  ILLINOIS. 


SOUTHERN   GRAND  DIVISION. 


JUNE    TERM,    1873. 


Francis  M.  Noeman 

V. 

/ 
John  Hudleston.    . 


1.  Account — partnership — presumption  of  settlement  from  sale  of  ona 
partner  to  the  otJier.  Where  it  appeared  that  A  &  B  had  been  carrying  on  a 
partnership  business,  and  that  A,  after  having  disposed  of  his  interest,  pur- 
chased the  interest  of  B,  for  which  he  agreed  to  pay  a  certain  sum :  Held, 
in  the  absence  of  proof  to  the  Contrary,  that  it  would  be  presumed  that  all 
their  former  accounts  were  settled,  or  at  least  merged  in  the  new  agree- 
ment. 


12  NoEMAN  V.  HuDLESTOx.  [June  T., 

Opinion  of  the  Court. 

2.  Same — burden  of  proof.  Where  a  new  partnership  was  formed  be. 
tween  A  and  B,  on  bill  for  an  account  by  A  against  B,  it  was  alleged  that 
B  had  agreed  with  A  that  the  new  firm  was  to  make  payment  to  the  cred- 
itors of  the  prior  firm  of  which  A  was  a  member.  The  testimony  of  A 
and  B  was  contradictory  as  to  this  agreement,  and  there  was  no  corrob- 
orating proof  of  either:  Held,  that  the  burden  of  proof  was  on  A  to  es- 
tablish this  fact. 

3.  Answer  m  chancery — defendant  not  entitled  to  affirmative  relief  on. 
On  bill  for  a  partnership  account,  and  to  enjoin  a  suit  at  law  brought  to 
recover  the  price  agreed  to  be  paid  by  complainant  for  the  sale  of  his  part- 
ner's  interest  in  the  business,  the  defendant  answered,  but  filed  no  cross- 
bill  seeking  affirmative  relief,  and  the  court  enjoined  the  suit  at  law,  and 
rendered  a  decree  in  favor  of  defendant  in  the  chancery  suit  for  a  part  of 
the  price  agreed  to  be  paid  for  his  interest :  Held,  that  the  relief  could  not 
be  granted  the  defendant,  for  want  of  a  cross-bill. 

Appeal  from  the  Circuit  Court  of  Williamson  county ;  the 
Hon.  A.  D.  Duff,  Judge,  presiding. 

Mr.  J.  B.  Jennings,  for  the  appellant. 

Mr.  Edward  Y.  Pierce,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

Hudleston  commenced  an  action  of  assumpsit  against  Nor- 
man, whereupon  Norman  filed  this  bill  against  Hudleston  to 
enjoin  the  action  and  to  procure  a  decree  against  Hudleston 
for  the  payment  of  money. 

It  appears  that  Norman  and  one  McHenry  were  partners  in 
trade  in  1868,  Norman  having  two-thirds  of  the  business. 
Norman  sold  to  Pludleston  one-half  of  his  interest,  and  soon 
afterwards  bought  the  interest  of  McHenry,  and  sold  to 
Hudleston  one-half  of  that.  After  a  few  months,  Norman 
sold  his  interest  to  J.  J.  and  AY.  R.  Mofield,  and  some  months 
after  that  occurrence,  Norman  bonght  from  Hudleston  his  in- 
terest in  the  business.  The  bill  of  Norman  admits  he  agreed 
to  pay  Hudleston  for  his  interest  ^2,098.25,  and  claims  he  did. 


1872.]  NOEMAN   V.    HUDLESTON.  13 

Opinion  of  the  Court. 

pay  him  $542.55  directly,  and  that  by  agreement  with  Hudles- 
ton,  he  paid  $1165.70  to  the  creditors  of  the  old  firm  of  Nor- 
man &  Hudleston.  The  bill  claims,  however,  that  Hudlestou 
is  indebted  to  Norman  in  a  considerable  sum  on  the  old  ac- 
counts. The  court  below  enjoined  the  further  prosecution  of 
the  suit  at  law,  but  rendered  a  decree  in  favor  of  Hudleston 
for  $1300. 

It  is  very  difficult  to  reach  any  conclusion  at  all,  from  this 
record,  as  to  the  merits  of  this  controversy,  and  altogether 
impossible  to  reach  one  upon  which  we  could  rely  with  confi- 
dence. There  was  no  reference  to  a  master  to  state  the  ac- 
count, and,  independently  of  the  parties,  the  witnesses  who 
were  called  could  swear  only  to  some  isolated  facts  shedding 
no  light  on  the  state  of  the  accounts.  The  parties  themselves 
flatly  contradict  each  other,  and  there  would  be  but  little  basis 
for  any  decree,  except  one  dismissing  the  parties  out  of  court, 
were  it  not  for  the  inference  that  may  be  drawn  from  the  ad- 
mitted agreement  by  Norman  to  pay  Hudleston  $2098.25  when 
he  bought  the  interest  of  the  latter  in  the  business.  The  in- 
ference from  that  is,  that  all  their  former  accounts  were  con- 
sidered as  settled,  or  at  least  merged  in  the  new  bargain.  The 
claim  by  Norman  of  an  agreement  by  Avhich  payment  was  to 
be  made  to  the  creditors  of  the  old  firm,  it  belongs  to  him  to 
prove,  and  he  proves  it  only  by  his  own  oath,  while  Hudles- 
ton denies  it.  We  might,  on  the  strength  of  this  sale,  and 
the  inferences  to  be  drawn  from  it,  affirm  the  decree,  if  there 
had  been  a  cross-bill ;  but  there  was  none,  and  without  one 
the  defendant  was  not  entitled  to  affirmative  relief. 

The  decree  will  be  reversed  and  the  cause  remanded,  with 
leave  to  defendant  to  file  a  cross-bill,  and  to  both  parties  to 
introduce  additional  proof. 

Decree  reversed. 


14  Wilson  et  ux.  v.  Speing.  [June  T., 

Syllabus. 


John  M.  Wilson  et  ux. 

V. 

Archibald  Spring. 

1.  Chancery  practice — hearing  witTwut  answer,  hy  consent.  It  is  error  to 
render  a  final  decree  upon  a  bill  in  chancery  and  proofs,  without  first  com- 
pelling an  answer,  or  defaulting  the  defendants  and  taking  the  bill  as  con- 
fessed. But  the  parties  may,  by  agreement,  proceed  to  a  hearing  on  the 
bill,  exhibits  and  proofs,  without  an  answer  or  decree  pro  confesso,  and  the 
decree,  if  sustained  by  the  evidence,  will  not  be  disturbed  on  error. 

2.  Decree — whether  for  too  large  a  sum.  In  this  case,  the  decree  for  the 
foreclosure  of  a  mortgage  found  a  greater  sum  to  be  due  the  complainant 
than  tlfe  amount  then  due  of  principal  and  interest  in  the  note,  but  the  bill 
claimed  for  moneys  advanced  to  redeem  the  premises  from  sale  for  taxes, 
which  the  mortgagors  ought  to  have  paid,  without  stating  the  amount  of 
such  payment;  nor  did  the  amount  appear  in  the  record.  The  decree  re- 
cited that  defendant's  attorneys  admitted  on  the  hearing  that  such  sum 
was  due :  Held.,  from  such  admission,  that  it  would  be  presumed  that  the 
item  of  redemption  and  costs  included  in  the  decree,  made  up  the  amount 
of  such  excess,  and  therefore  there  was  no  error  in  this  respect. 

3.  Attorney  and  solicitor — power  to  hind  client  l)y  his  admissions.  A 
solicitor,  regularly  retained  by  the  defendants  in  a  suit  to  foreclose  a  mort- 
gage given  by  them,  has  the  power,  on  the  hearing  of  the  cause,  to  make 
admissions  as  to  the  sum  due  from  his  clients,  which  will  be  binding  on 
them. 

4.  An  attorney  or  solicitor  retained  in  a  case,  from  the  nature 
of  the  emploj^ment,  may,  on  the  trial  or  hearing  of  the  cause,  make  admis- 
sions and  waive  rights  of  his  client,  which  will  be  as  binding  as  if  made 
by  himself,  in  the  absence  of  fraudulent  collusion  with  the  other  party. 

5.  The  rule  is  the  same  when  the  client  is  a  feme  covert.  When 
she  commits  her  rights  to  an  attorney,  he  will  be  held  to  have  power  to  do 
the  same  acts  at  the  trial  which  she  could  perform  in  person. 

6.  Same — relief  against  acts  of — when  allowed.  If  the  atttorney  acts 
wrongfully,  he  will  be  liable  to  his  client  for  the  injury  sustained,  but 
equity  will  not  relieve  against  his  acts  unless  fraud  is  shown  between  him 
and  the  opposite  party,  or  when  the  attorney  is  not  responsible. 

7.  Foreclosure  of  mortgage — parties — mortgagee  having  transferred  the 
debt.  A  bill  to  foreclose  a  mortgage  by  the  assignee  of  the  note  secured, 
failed  to  make  the  mortgagee,  who  had  parted  with  all  interest  in  the  note, 
a  party  defendant:    Held,  that  he  was  not  a  necessary  party.    But  when 


1872.]  Wilson  et  ux.  v.  Spring.  15 

Opinion  of  the  Court. 

he  was  invested  with  a  power  of  sale  as  a  trustee,  it  seems  that,  if  the  bill 
had  sought  his  removal  for  refusal  to  act,  he  would  have  been  a  necessary- 
party. 

8.  PowEB  OF  SALE  in  mortgage — who  must  execute.  Where  a  mortgage 
gave  the  mortgagee  power  to  sell  the  mortgaged  premises  on  default  of 
payment,  and  the  mortgagee  parted  with  all  his  interest  in  the  note  se- 
cured, by  assignment:  Meld,  that  the  law  would  not  confer  the  power  of 
sale  on  the  assignee,  but  that  it  still  remained  with  the  mortgagee. 

Writ  of  Error  to  the  Circuit  Court  of  Richland  county ; 
the  Hon.  R.  S.  Canby,  Judge,  presiding. 

Mr.  B.  B.  Smith,  for  the  plaintiffs  in  error. 

Mr.  Justice  Walker  delivered  tne  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  defendant  in  error  in  the 
Richland  circuit  court,  against  plaintiffs  in  error,  to  compel 
the  sale  of  lands  conveyed  in  trust  to  secure  a  promissory 
note,  with  its  accruing  interest.  The  bill  alleges  that  John 
M.  Wilson  executed  his  promissory  note  for  $1600  to  Henry 
Spring,  due  in  twelve  months,  drawing  ten  per  cent  interest 
per  annum,  and  dated  on  the  23d  of  February,  1866;  that 
plaintiffs  in  error,  to  secure  the  payment  of  the  note,  execu- 
ted a  deed  of  trust  on  lands  described  therein,  to  Spring,  with 
a  power  to  sell  the  lands  if  default  in  payment  should  be 
made.  Jt  is  alleged  that  the  note  was  given  for  the  purchase 
money  of  the  real  estate  described  in  the  deed,  and  that  the 
grantors  relinquished  all  right  to  claim  the  benefit  of  the 
homestead  law;  that  Henry  Spring,  on  the  first  of  October, 
1866,  assigned  the  note  to  complainant;  that  the  money  re- 
mains due  and  unpaid  ;  that  the  legal  estate  is  vested  in 
Henry  Spring ;  that  payment  was  demanded  after  the  matur- 
ity of  the  note,  but  was  refused;  that,  on  request,  the  trustee 
refused  to  sell  the  property ;  that  plaintiffs  in  error  refused  to 
pay  the  taxes  on  the  property,  and  defendant  in  error  was 
compelled  to  redeem  from  a  tax  sale,  which  sum  has  not  been 
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refunded  to  him.  Complaiuaiit  prays  an  answer,  that  an  ac- 
count be  taken,  and  the  premises  be  sold  to  pay  the  amount 
due  complainant. 

No  answer  was  filed,  but  the  record  shows  that  the  parties 
appeared  by  their  respective  solicitors  and  a  trial  was  had  on 
the  bill,  exhibits,  note  and  trust  deed  and  oral  proofs,  and  the 
parties  agreed  that  the  allegations  of  the  bill  were  true  as 
therein  stated,  and  that  the  equity  of  the  case  was  with  com- 
plainant, and  that  there  was  then  due  complainant,  as  princi- 
pal, interest,  costs  and  taxes,  the  sum  of  §2382.66,  and  there- 
upon the  court  decreed  the  payment  of  that  sum  within  thirty 
days,  and  in  default  thereof  that  the  premises  be  sold,  and 
that  complainant  be  allowed  to  purchase ;  and  Henry  Spring, 
as  trustee  and  special  commissioner,  was  appointed  by  the  de- 
cree to  make  the  sale,  after  giving  notice,  and  on  complying 
with  the  requirements  of  the  decree,  and  to  give  a  certificate 
of  purchase  to  the  person  becoming  the  purchaser.  The 
record  is  brought  to  this  court  on  error,  and  a  reversal  is 
asked  on  several  grounds :  First,  because  there  was  no  an- 
swer filed,  and  no  default  or  jpro  confesso  order  entered  in  the 
ease.  Second,  because  the  decree  is  for  too  large  a  sum. 
Third,  that  Henry  Spring  was  not  before  the  court  as  a  party, 
and  the  court  had  no  jurisdiction. 

We  shall  consider  the  last  question  first.  It  is  admitted 
that  the  allegations  of  the  bill  are  true.  If  so,  then  defend- 
ant in  error  was  the  owner  of  the  note  ;  the  money  was  due 
to  him  ;  he  had  an  equitable  lien  on  the  property  for  the  pay- 
ment of  the  money,  and  the  trustee  named  in  the  deed  refused 
to  sell  the  land  to  enforce  the  lien  and  obtain  the  money  for 
the  payment  of  the  debt.  It  is  not  denied  that  the  trustee 
had  power  to  sell,  nor  is  it  claimed  that  the  assignee  of  the 
notes  had  such  power,  and  whether  he  had  or  not  is  not  mate- 
rial, as  that  question  was  not  raised  by  the  pleadings,  nor  is 
it  urged  in  this  court.  Equity  has  jurisdiction  of  all  trust 
funds  of  this  character,  and  we  can  see  no  error  in  the  court 
below  requiring  it  to  be  sold,  especially  as  no  objection  was 
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interposed  that  the  trust  could  be  otherwise  executed.  Such 
a  sale  was  authorized  in  the  case  of  Sargent  v,  Howe,  21  111. 
148.  If  it  were  not  so,  there  might,  in  many  cases,  be  a  total 
failure  of  justice. 

Was  the  decree  for  too  large  a  sum  ?  It  seems  to  be  about 
$196  larger  than  the  principal  and  interest  due  at  the  date  of 
the  decree.  But  the  bill  alleges' that  defendant  in  error  had 
paid  out  a  sum  of  money  for  the  redemption  of  the  premises 
from  a  sale  for  taxes,  but  the  amount  is  not  stated  in  the  bill, 
nor  does  it  appear  in  the  record  ;  and  the  decree  recites  that 
it  embraces  costs,  and  it  may  be,  and  no  doubt  is  true,  that 
these  items,  with  interest,  make  the  amount  of  the  decree 
when  added  to  the  note  and  interest.  We  must  presume  it 
does,  as  the  attorney  for  plaintiffs  in  error  admitted  on  the 
hearing  that  sum  was  due. 

There  was  manifest  error  in  not  compelling  an  answer,  or 
in  not  defaulting  the  defendants  and  taking  the  bill  as  con- 
fessed, unless  the  necessity  for  such  proceedings  became  un- 
necessary by  reason  of  the  cause  coming  on  to  a  hearing  by 
consent  of  the  solicitors  of  both  parties.  We  have  no  doubt 
that  an  answer  may  be  dispensed  with  by  an  agreement  of  the 
parties,  and  a  defendant  may,  by  agreement,  waive  the  neces- 
sity of  a  default  and  an  order  pro  confesso.  '  In  other  words 
the  parties  may,  by  agreement,  proceed  to  a  hearing  on  the 
bill,  exhibits  and  proofs,  as  was  done  in  this  case,  without  an 
answer,  and  the  decree,  if  warranted  by  the  evidence,  would 
be  binding.  The  practice  is  loose  and  irregular,  but  the 
waiver  is  within  the  limits  of  the  power  of  the  parties  to  the 
suit. 

The  evidence  failing  to  sustain  the  decree  in  the  sum  found 
by  the  court,  is  it  sustained  by  the  admission  by  the  solicitor 
of  plaintiffs  in  error,  on  the  trial,  that  there  was  due  complain- 
ant the  sum  decreed  ?  It  is  not  denied  that  the  solicitor  was 
regularly  retained  and  fully  empowered  to  act  in  the  case,  and 
in  this  proceeding,  having  so  acted,  we  must  presume  that  it 
was  by  an  authority,  and  it  is  binding  to  the  extent  that  the 
2— 64th  III. 
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law  permits  an  attorney  to  act  for  his  client.  It  has,  so  far  as 
Ave  are  aware,  never  been  contested  that  an  attorney  retained 
in  a  case  may,  on  the  trial,  make  admissions  and  waive  rights 
of  his  client,  which  will  be  as  binding  as  if  made  by  himself 
This  is  necessary  from  the  very  nature  of  the  employment. 
If  wrongfully  made,  he  is  liable  to  his  client  for  the  injury  he 

a 

sustains  thereby. 

It  has  been  held  that,  if  an  attorney  appear  for  a  defend- 
ant, whether  service  has  been  had  or  not,  without  his  author- 
ity, and  confesses  judgment  or  lets  it  go  by  default,  the  judg- 
ment is  regular  and  will  not  be  set  aside,  but  the  attorney  is 
liable  to  an  action.  Denton  v.  Noyes,  6  J.  R.  296.  But  if 
there  was  fraud  between  the  attorney  and  the  opposite  party, 
or  if  the  attorney  is  not  responsible,  the  court  will  relieve 
against  the  judgment. 

It  has  been  repeatedly  held  that  an  attorney  may  admit 
facts  on  the  trial,  or,  in  pleading,  waive  a  right  of  appeal,  re- 
view, notice,  etc.,  and  confess  a  judgment.  Talbot  v.  lIcGee, 
4  Monr.  377  ;  Pike  v.  Emerson,  5  N.  H.  393 ;  Alton  w  Gilman- 
ton,  2  ib.  520. 

In  the  case  of  Herbert  v.  Alexander,  2  Call,Va.  R.  498,  it 
was  held  that  an  attorney  represents  his  client,  and  in  court 
may  do  such  acts  as  his  client  might  do  himself. 

In  the  case  of  Pierce  v.  Perhins,  2  Dev.  Ch.  250,  it  was  held 
that  a  party,  after  decree,  can  not  dispute  the  authority  of  his 
attorney  to  bind  him  by  any  agreement  made  in  conducting 
and  determining  the  suit. 

In  Smith  v.  Bassard,  2  McC.  Ch.  406,  it  was  held  the  attor- 
ney might  bind  the  client  by  referring  the  matter  in  dispute 
to  accountants  without  the  knowledge  of  his  client,  and  his 
assent  to  their  report  will  be  binding. 

From  these  adjudged  cases,  as  well  as  upon  principle,  it  is 
apparent  that  such  admissions  as  were  made  on  the  trial  in 
this  case  must  bind  the  party  unless  fraudulently  and  collu- 
sively  made.  Nor  can  it  matter  that  one  of  the  parties  is  a 
feme  covert.     Having  committed  her  rights  to  an  attorney,  he 
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must  be  held  to  have  power  to  do  the  same  acts  on  the  trial 
which  she  could  perform  in  person,  and  no  one  can  contro- 
vert her  power  to  admit  that  a  particular  sum  was  due  on  a 
mortgage  executed  by  her,  so  as  to  be  binding. 

We  perceive  no  force  in  the  objection  that  Henry  Spring 
was  not  a  party  to  the  suit.  He  had  assigned  all  of  his  inter- 
est in  the  debt  to  defendant  in  error,  and  hence  was  not  a 
necessary  party.  The  bill  treated  the  deed  of  trust  as  a  mort- 
gage, and  only  referred  to  the  power  of  the  trustee  to  sell  and 
his  refusal  to  execute  the  trust,  for  the  purpose  of  showing 
that  his  only  remedy  was  in  a  court  of  equity.  Had  the  bill 
asked  his  removal,  then  it  might  be  that  he  would  have  been 
a  necessary  party,  but  it  was  only  to  compel  a  sale  of  the 
property.  And  the  decree  having  properly  appointed  him  a 
special  commissioner  to  make  the  sale,  he  is  only  required  to 
do  what  was  required  by  the  deed  of  trust. 

On  this  entire  record  we  perceive  no  error,  and  the  decree 

of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


City  of  Centealia 

V. 

Joseph  Krouse. 

1.  MTiNiciPAii  CORPORATION — negligence  in  not  Jia/oing  repaired  sidewalk. 
Where  a  fire  had  destroyed  eleven  buildings  in  a  city,  and  greatly  damaged 
the  sidewalk  in  front  of  the  same,  which  was  of  plank,  so  that  the  same  was 
almost  impassable,  and  the  plaintiff,  who  was  far  advanced  in  life,  not 
more  than  ten  days  after  the  fire,  in  attempting  to  reach  his  premiseSf 
which  had  been  burned,  fell  and  sustained  serious  bodily  injury,  the  offi- 
cers of  the  city  having  erected  a  temporary  fence  to  prevent  persons  from 
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falling  into  the  excavations  where  the  buildings  formerl}^  stood,  and  it  not 
appearing  that  there  was  any  suitable  weather  for  repairing  the  walk  be- 
fore the  accident :  Held,  under  the  circumstances,  that  the  city  was  not 
guilty  of  negligence  in  not  repairing  the  walk  in  so  short  a  period  of 
tinie. 

2.  Same — degree  of  care  required,  to  avoid  liability.  A  municipal  cor- 
poration is  not  liable  for  ererj  accident  that  may  occur  within  its  limits. 
Its  officers  are  not  required  or  expected  to  do  every  possible  thing  that 
human  energy  or  ingenuity  can  do  to  prevent  the  happening  of  accidents 
or  injury  to  the  citizen.  When  they  have  exercised  a  reasonable  care  in 
that  regard,  they  have  discharged  their  duty  to  the  public. 

3.  Same — time  to  repair.  Where  the  sidewalk  in  a  citj^  is  damaged  by 
fire  or  other  calamity,  and  rendered  dangerous  to  pass  over,  and  there  is  a 
good  and  safe  walk  on  the  other  side  of  the  street,  there  can  be  no  just 
cause  of  complaint  until  a  reasonable  time  shall  elapse  in  which  the  city 
can  make,  or  cause  the  property  owners  to  make,  the  necessary  repairs. 

4.  Negligence — contributory.  Where  the  sidewalk  in  a  city  was  ren 
dered  almost  impassable  by  fire,  so  that  the  danger  of  passing  over  was 
apparent  to  every  one,  and  there  was  a  safe  walk  on  the  other  side  of  the 
street,  and  the  plaintiff,  being  far  advanced  in  years,  attempted  to  pass  over 
the  damaged  walk  in  daylight,  knowing  its  condition,  and  that  it  was  cov- 
ered with  sleet  and  ice,  when  he  might  easily  have  avoided  it,  and  in  so 
doing  fell  and  was  injured:  Held,  in  a  suit  by  him  against  the  city,  that 
the  injury  must  be  attributed  to  his  own  folly  and  culpable  negligence. 

5.  Same — defect  not  discoverable.  This  case  is  distinguishable  from  one 
where  an  injury  is  received  from  a  defect  in  the  sidewalk  that  could  not 
readily  be  discovered,  and  where  there  is  nothing  that  would  put  one  on 
his  guard. 

Appeal  from  the  Circuit  Court  of  Clinton  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  action  was  brought  by  appellee  in  the  circuit  court  of 
Marion  county.  A  change  of  venue  was  taken,  and  the  cause 
sent  to  the  circuit  court  of  Clinton  county,  where  the  appel- 
lee recovered  judgment  against  appellant  for  $300, 

Mr.  Geo.  F.  O'Melveny  and  Mr.  D.  C.  Jones,  for  the 
appellant. 

Messrs.  Casey  &  Dwight,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  brought  to  recover  for  per- 
sonal injuries  alleged  to  have  been  occasioned  to  the  appellee 
by  reason  of  a  defective  sidewalk  in  the  city  of  Centralia. 

The  only  error  assigned  that  we  deem  material  to  be  con- 
sidered is  the  second  in  the  series,  viz :  that  the  verdict  is 
contrary  to  the  law  and  the  evidence. 

There  had  been  a  disastrous  fire  in  the  city  of  Centralia  on 
the  14th  or  15th  of  December,  1870,  which  destroyed  eleven 
buildings,  one  of  which  was  owned  by  the  appellee.  The 
sidewalk  that  had  previously  been  in  front  of  the  buildings 
consumed  was  made  of  plank,  and  was  very  much  damaged 
and  rendered  almost  impassable  by  the  fire.  It  was  only  a 
few  days  after  the  fire,  certainly  not  more  than  eight  or  ten 
days,  and  whilst  the  appellee  was  endeavoring  to  reach  his 
own  premises  over  the  damaged  walk,  for  the  purpose  of 
taking  from  thence  some  fuel,  that  he  fell  and  sustained  the 
injuries  complained  of. 

The  principal  questions  that  arise  in  the  case  are  whether 
the  city  was  guilty  of  negligence  in  not  repairing  the  walk  in 
the  brief  period  that  intervened  between  the  fire  and  the  hap- 
pening of  the  injury  to  appellee,  and  whether  he  was  not  him- 
self guilty  of  that  degree  of  contributory  negligence  that 
would  bar  a  recovery. 

After  a  most  careful  consideration  of  the  evidence  in  the 
record,  we  are  of  opinion  that  there  was  no  unreasonable 
delay  on  the  part  of  the  city  in  making  repairs  to  the  dam- 
aged walk.  Indeed,  the  evidence  shows  that  the  city  officers 
were  solicitous  in  regard  to  the  public  safety,  and  had,  before 
the  injury  to  appellee,  erected  temporary  guards.  The  law 
only  requires  that  they  should  exercise,  under  all  the  circum- 
stances, what  would  be  deemed  reasonable  diligence.  A 
municipal  corporation  is  not  liable  for  every  accident  that 
may  occur   within  its  limits.     It  would   be  a   most  ruinous 
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rule  to  adopt.  Its  officers  are  not  required  or  expected  to  do 
every  possible  thing  that  human  energy  or  ingenuity  can  do 
to  prevent  the  happening  of  accidents  or  injury  to  the  citizen. 
When  they  have  exercised  a  reasonable  care  in  that  regard,  they 
have  discharged  their  duty  to  the  public.  The  citizen  him- 
self must  exercise  due  care  and  caution  for  his  own  safety, 
and  if  for  the  want  of  such  a  degree  of  care  and  caution  he 
sustains  an  injury,  he  must  bear  the  consequences,  however 
grievous. 

The  evidence  shows  that  within  two  or  three  days  after  the 
fire  there  was  quite  a  fall  of  snow  and  sleet,  and  the  weather 
•suddenly  became  so  very  cold  that  it  was  difficult  to  procure 
persons  to  do  work  on  the  streets.  It  does  not  appear  that 
there  was  any  suitable  weather  in  which  the  city  authorities 
could  have  made  the  repairs  to  the  walk.  The  officers,  how- 
ever, wath  commendable  energy,  did  erect  a  temporary  fence 
to  prevent  persons  w^ho  might  visit  the  ruins  from  falling  into 
the  excavation  formerly  occupied  by  the  buildings. 

The  witnesses  all  say  that,  on  account  of  the  ice,  it  was 
dangerous  everywhere  in  the  city,  either  on  the  sidewalk  or 
in  the  street,  for  persons  passing  on  foot.  The  walk  where 
the  appellee  was  injured,  although  in  a  very  dangerous  con- 
dition, was  rendered  far  more  so  by  reason  of  the  snow  and 
ice  upon  it.  It  is  more  than  probable  that  if  there  had  been 
no  ice  on  the  walk,  the  injwry  would  not  have  happened  to 
him. 

The  dangerous  condition  of  the  walk  could  readily  be  dis- 
covered from  either  end,  and  it  was  the  duty  of  the  public  to 
pass  on  the  other  side  of  the  street,  where  there  was  a  good 
and  secure  walk.  So  far  as  the  public  was  concerned,  there 
was  no  occasion  for  any  one  to  pass  over  the  damaged  walk. 
There  was  a  good  sidewalk  on  the  opposite  side  of  the  street, 
and  it  was  the  duty  of  all  persons,  for  the  time  being,  to  use 
it,  and  there  could  be  no  just  complaint  until  a  reasonable 
time  should  have  elapsed  in  which  the  city  could  make,  or 
cause  the  property  owners  to  make,  the  necessary  repairs.    In 
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the  meantime,  if  parties  would  persist  in  passing  over  the 
walk,  notwithstanding  their  knowledge  of  its  dangerous  con- 
dition, when  it  was  entirely  practicable  to  avoid  it,  and  injury 
should  result,  it  could  only  be  attributed  to  their  own  folly, 
and  the  law  would  afford  no  redress. 

At  the  time  the  appellee  received  the  injuries  for  which  he 
now  seeks  to  recover  damages  of  the  city,  he  was  passing  over 
the  burnt  walk  to  reach  his  own  premises.  In  view  of  the 
inclemency  of  the  weather,  no  reasonable  time  had  then 
elapsed  in  which  the  city  could,  by  any  ordinary  diligence, 
have  made  the  repairs.  The  appellee  knew  that  the  walk  had 
not  been  repaired.  Having  undertaken  to  go  where  he  knew 
it  was  positively  dangerous,  it  must  be  held  that  he  did  so  at 
his  own  peril.  It  was  in  daylight,  and  he  could  see  that  the 
walk  was  full  of  dangerous  holes  and  was  all  covered  with 
snow  and  ice,  and  it  was  culpable  negligence  in  him  to  under- 
take to  pass  over  it.  It  was  probably  dangerous  for  any  one, 
and  it  was  highly  imprudent  in  one  so  far  advanced  in  life  to 
undertake  to  pass  over  the  walk  in  its  then  condition,  and 
covered  as  it  was  with  snow  and  ice. 

This  is  unlike  an  injury  occasioned  by  a  defect  in  the  walks 
that  could  not  be  readily  discovered,  and  where  there  is 
nothing  that  would  put  one  on  his  guard.  The  appellee  in 
this  instance  was  fully  advised  of  the  dangers  that  he  wa§ 
about  to  encounter,  and  he  deliberately  assumed  whatever  of 
risk  there  was  in  the  undertaking. 

It  is  not  denied  but  that  he  could  have  gone  to  the  point 
where  he  desired  to  go,  by  a  safer  route,  by  going  only  a 
short  distance  farther.  It  was  his  plain  duty  to  have  taken 
the  safer  course.  This  he  declined  to  do,  but  chose  to  go 
where  he  himself  testifies  that  it  was  dangerous,  and  the 
injury  that  resulted  must  therefore  be  attributed  to  his  own 
want  of  proper  care  and  caution. 

It  is  well  settled  that  where  an  injury  is  occasioned  by  his 
own  negligence  or  want  of  due  care  and  caution,  the  party 
can  not  recover.      City  of  Aurora  v.  Pulfer,  56  III.  270. 
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We  are  unable  to  perceive  that  the  city  officers  had  neglect- 
ed any  duty  enjoined  upon  them  by  law.  Under  all  the  cir- 
cumstances, we  are  of  opinion  that  the  city  is  not  chargeable 
with  negligence  in  not  causing  the  walk  to  be  repaired  in  the 
brief  period  that  intervened  between  the  fire  and  the  happen- 
ing of  the  injury  to  the  appellee. 

The  injury  sustained  by  the  appellee  was  indeed  a  serious 
one,  but  Ave  are  unable  to  discover  from  the  evidence  wherein 
the  city  w^as  at  fault.  It  was  far  more  the  result  of  his  own 
want  of  proper  care  than  any  neglect  of  duty  on  the  part  of 
the  city  officers. 

The  verdict  was  manifestly  against  the  law  and  the  evi- 
dence, and  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


George  Haktman 

V. 

The  Belleville  and  O'Fallon  Railroad  Co. 

1.  CoNDEioriNG  RIGHT  OF  WAY—foT  a  railroad,  under  act  of  1852 — 
notice  of  appeal — whether  sufficient.  In  a  proceeding  to  condemn  land,  un- 
der the  act  of  1852,  for  the  right  of  way  of  a  railroad,  notice  of  an  appeal 
by  the  owner  of  the  land  to  the  circuit  court  from  the  decision  of  the 
commissioners,  served  upon  the  attorney  of  the  railroad  company,  is  in- 
sufficient. 

3.  And  where  the  circuit  court  proceeds  to  judgment  upon  such  de- 
fective notice,  the  railroad  company  failing  to  appear,  the  owner  of  the 
land  may  bring  the  record  to  this  court  and  have  the  judgment  thus  irreg. 
nlarly  obtained  in  his  favor,  reversed,  in  order  that  a  new  trial  maj^  be  had 
and  a  judgment  regularly  rendered. 

"Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Messrs.  Snyder  &  Dill,  Messrs.  Ivase  &  Wildeeman, 
and  Mr.  Marshall  W.  "Weir,  for  the  plaintiif  in  error. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  defendant  in  error. 

Mr.   Justice  McAllister   delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding,  on  behalf  of  defendant  in  error,  by 
petition  to  the  St.  Clair  circuit  court,  filed  on  the  26th  day 
of  March,  1870,  to  condemn  lands  for  defendant's  railroad, 
under  the  act  of  June  22,  1852,  (Laws  1852,  p.  146).  Com- 
missioners were  appointed  thereunder  by  the  judge  of  the 
county  court,  who  fixed  the  amount  of  compensation  to  plain- 
tiff at  the  sum  of  one  dollar,  and  filed  their  report  to  that 
effect.  Whereupon  the  plaintiff  took  an  appeal,  under  the 
7th  and  9th  sections  of  the  act,  to  the  circuit  court  of  St.  Clair 
county,  and  caused  a  summons  to  be  issued,  in  pursuance  of 
the  nth  section  of  the  act,  on  the  16th  day  of  April,  1870,  to 
the  defendant,  returnable  on  the  4th  Monday  of  October, 
1870,  which  was  returned  by  the  sheriff  as  served  on  the  de- 
fendant, on  the  14th  day  of  October,  1870,  by  sending  and 
delivering  a  true  copy  to  Charles  W.  Thomas,  attorney  for  the 
Belleville  and  O'Fallon  Railroad  Company. 

At  the  October  term,  1870,  the  railroad  company  failing  to 
appear,  the  plaintiff  moved  the  trial  of  the  cause,  which  was 
had  before  a  jury,  and  a  verdict  returned  for  $328,  upon 
which  judgment  was  rendered.  The  plaintiff  below  brings 
error,  and  asks  this  court  to  reverse  the  judgment  so  recovered 
by  him,  on  the  ground  of  the  irregularity  in  proceeding  to 
trial  without  a  proper  notice  to  the  railroad  company. 

We  think  that,  under  the  provisions  of  the  act,  and  especi- 
ally of  the  nth  section,  it  was  irregular  to  proceed  to  trial 
upon  a  notice  given  only  to  the  attorney  of  the  company. 
Indeed,  the  sheriff  was  not  authorized  to  make  such  service, 
as  returned,  and  the  supposed  service  was  a  nullity.  For  that 
error  the  defendant  could,  at  any  time  within  five  years  from 
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the   rendition  of  the  judgment^  bring  the  case  to   this  court 

and  have  the  judgment  reversed. 

The   case   seems   to  fall   within  the    principle  of  the  cases 

decided  by  this  court,  that   a  plaintiff  may  bring   the   record 

here  and  rid  himself  of  a  judgment  in  his  favor,  which,  while 

it  presents  a  bar  to    his  obtaining  a   regular  one,  still  affords 

him    no   security.       Teal  v.   Russell,  2    Scam.    319;    Jones  v. 

Wight,  4  Scam.  338;  Davidson  v.  Bond,  12  111.  84. 

The  judgment  will  be  reversed   at  the  costs  of  the  plaintift' 

in  error,  and  the  cause  remanded. 

Judgment  reversed. 


John  Christopher,  Impleaded,  etc. 

V. 

Prentiss  D.  Cheney. 

1  Plea  of  failure  of  consideration — whether  sufficient.  In  an  action  on 
a  promissory  note,  a  plea  of  failure  of  consideration  must  aver  more  than 
tlie  mere  failure — it  must  disclose  tlie  manner  of  tlie  failure. 

2.  In  an  action  on  a  note  dated  October  22d,  1868,  tlie  defendant 
pleaded  a  failure  of  consideration,  averring  that  the  consideration  was 
an  agreement  to  cancel  judgments  rendered  on  the  24th  of  October, 
1868,  and  a  failure  to  cancel  such  judgments ;  but  there  was  no  averment 
to  indicate  how  an  agreement  to  satisfy  judgments  obtained  subsequently 
to  the  execution  of  the  note  and  the  agreement,  could  form  the  considera- 
tion of  the  note:  Held,  in  view  of  the  principle  that  pleas  must  be  con. 
strued  most  strongly  against  the  pleader,  that,  in  the  absence  of  any  ex- 
planatory averment,  the  law  would  not  intend  that  the  satisfaction  and  can- 
cellation of  judgments  not  in  existence  could  form  the  consideration  of  the 
note,  and  hence  there  could  be  no  intendment  that  the  failure  to  satisfy  such 
judgments  could  constitute  a  failure  of  consideration,  and  the  plea  was 
therefore  bad  on  demurrer. 
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3.    A  plea  which  avers  a  total  failure  of  consideration,  but  only  shows 
a  partial  failure,  is  bad  on  demurrer. 

Writ  op  Error  to  the  Circuit  Court  of  Jersey  county ; 
the  Hon.  Charles  D.  Hodges,  Judge,  presiding. 

Mr.  W.  R.  Welch,  and  Messrs.  Palmer  &  Pittman,  for 
the  plaintiif  in  error. 

Mr.  T.  B.  Tanner,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  defendant  filed  three  special  pleas,  alleging  a  total  fail- 
ure of  consideration  of  the  note  sued  upon.  The  court  below 
sustained  a  demurrer  to  each  of  them,  and  this  is  assigned  as 
error. 

The  note  sued  on  is  dated  October  22,  1868. 

The  first  and  third  pleas  allege,  that  the  consideration  of 
the  note  was  an  agreement  to  cancel  judgments  rendered  on 
the  24th  day  of  October,  1868,  and  there  is  no  averment  to 
indicate  how  judgments,  obtained  subsequently  to  the  execu- 
tion of  the  note  and  the  agreement,  could  form  the  considera- 
tion of  the  note. 

In  view  of  the  principle  that  pleas  must  be  construed  most 
strongly  against  the  pleader,  and  in  the  absence  of  any  explan- 
atory averment,  the  law  will  not  intend  that  the  satisfaction 
and  cancellation  of  judgments  not  in  existence  could  form  the 
consideration  of  a  note.  How,  then,  can  we  intend  that  the 
failure  to  satisfy  such  judgments  constituted  a  failure  of  con- 
sideration? 

It  is  not  enough  to  aver  the  mere  failure,  but  the  plea  must 
disclose  the  manner  of  the  failure.  These  pleas  are  too  un- 
certain, and  leave  too  much  to  inference.  Sims  v.  Klein,  Breese, 
302 ;  ^Parks  v.  Holmes,  22  111.  522. 

The  second  special  plea  avers,  that  the  consideration  of  the 
note  was  the  agreement  to  cancel  certain  judgments  and  a  cer- 
tain  note,  and  though   it  negatives  the   cancellation    of  the 
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judgments,  it  does  not  negative  the  cancellation  of  the  note; 
and  yet  the  conclusion  is  that  the  consideration  of  the  note 
has  wholly  failed.  It  avers  a  total  failure,  but  only  shows  a 
partial  failure,  and  is  bad  on  demurrer,  according  to  the  long 
settled  rules  of  pleading. 

The  note  was  admissible  under  the  common  counts.  The 
proof  was,  "  that  the  signatures  of  the  parties  were  genuine." 
It  was  unnecessary  to  mention  the  names.  The  parties  were 
before  the  court,  and  the  evidence  sufficiently  indicated  whose 
signatures  were  referred  to  by  the  witness. 

We  think  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Illinois  Centeal  Railroad  Company 

V. 

Jacob  Frazier. 

Negligence — railroad  company  suffering  dry  grass  and  weeds  to  remain 
on  its  right  of  way  so  as  to  communicate  fire.  In  an  action  on  the  case,  by 
a  plaintiff  against  a  railroad  company,  to  recover  damages  occasioned  by 
the  escape  of  fire  from  its  engine  to  dry  grass  and  weeds  on  its  roadway, 
and  from  thence  to  plaintiff's  premises,  the  proof  showed  that,  although 
defendant  had  the  proper  mechanical  appliances  to  prevent  the  escape  of 
fire,  yet  there  was  a  heavy  growth  of  grass  and  weeds  upon  the  company's 
land  where  the  fire  started ;  that  it  had  not  been  burned  off  that  season ; 
that  the  plaintiff  was  not  negligent  in  this  respect  on  his  part,  and  the 
fire  occurred  in  the  latter  part  of  September,  when  the  weeds  and  grass 
were  very  dry  and  combustible:  Held,  that  the  jurj^  were  warranted  in 
finding  the  company  guilty  of  negligence  in  allowing  the  accumulation 
of  combustible  material  on  its  ground. 

Appeal  from   the  Circuit  Court  of   Marion  county;    the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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Mr.  Geoege  W.  Wall,  for  the  appellant. 
Mr.  B.  B.  Smith,  for  the  appellee. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case  against  the  railroad  company, 
to  recover  for  damages  occasioned  by  the  escape  of  fire  from 
its  engine  to  the  dry  grass,  Aveeds,  etc.,  on  its  roadway,  and 
thence  to  appellee's  meadow  and  grounds,  whereby  hay,  rails 
and  hedge  belonging  to  him  were  burned ;  the  declaration 
averring  that  the  defendant  had  negligently  suffered  its  road- 
way to  become  foul  with  dry  grass,  weeds,  etc. 

A  question  of  fact,  merely,  is  presented  on  the  record, 
whether  the  verdict  in  favor  of  the  plaintiff  was  contrary  to 
the  evidence. 

In  III.  Cent.  R.  R.  Co.  v.  Mills,  42  111.  408,  it  was  held  to 
be  error  to  instruct  the  jury  that  it  was  negligence  for  a 
railroad  company  to  permit  weeds  and  grass  to  remain  on  its 
right  of  way  after  they  had  become  dry  and  combustible, 
but  that  it  was  a  question  of  fact  whether  there  was  negli- 
gence, to  be  determined  by  the  jury  in  view  of  the  extent  to 
which  dead  grass  and  weeds  had  been  allowed  to  accumulate 
in  the  locality,  the  season  of  the  year,  and  all  other  circum- 
stances affecting  liability  to  fire. 

In  0.  &  M.  R.  R.  Co.  V.  Shanefelt,  47  111.  497,  it  was  held 
that,  where  the  railway  company  has  in  use  and  repair  the 
best  known  mechanical  appliances  to  prevent  the  escape  of 
fire,  and  a  land  owner  is  equally  negligent  in  permitting 
dry  grass  and  weeds  to  accumulate  on  his  adjoining  land 
as  the  company  is  up»ti  its  roadway,  there  can  be  no  re- 
covery by  the  land  owner  for  damage  caused  in  consequence 
of  the  communication  of  fire  from  the  grass  and  weeds  on  the 
company's  land  to  the  grass  and  weeds  on  his  own  land. 

In  the  case  now  before  us,  although  the  proof  shows  that 
there  were  the  proper  mechanical  appliances  to  prevent  the 
escape  of  fire,  there  was  uncontradicted  evidence  that   there 
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was  a  heavy  growth  of  grass  and  weeds  upon  the  company's 
land  at  the  point  where  the  fire  started;  that  it  had  not  been 
burned  off  that  season  ;  that  part  of  plaintiff's  adjoining  land 
was  in  pasture  and  had  been  closely  pastured ;  another  part 
Avas  a  corn  field  which  had  been  tilled  that  season.  The  fire 
occurred  in  the  latter  part  of  September.  The  jury  were  not 
without  warrant,  from  the  evidence,  in  finding  that  there  was 
negligence  on  the  part  of  the  railway  company  in  allowing 
the  accumulation  of  combustible  material  on  its  ground,  and 
that  there  was  not  such  negligence  in  that  respect  on  the  part 
of  the  plaintiff  in  regard  to  his  own  land,  as  to  preclude  a 
recovery. 

We  do  not  think  it  a  case  where   the  finding   of  the  jury 
upon  the  facts  should  be  disturbed. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Mary  Caldwell  et  al. 


Robert  J.   Richmond. 

1.  Pleading  in  an  action  on  a  title  bond — of  the  declaration — whether 
sufficient.  In  an  action  of  debt  on  a  penal  bond,  where  the  breach  alleged 
was  the  failure  of  the  principal  in  the  bond  to  keep  his  covenant  to  make 
to  the  plaintiif,  on  the  payment  to  him  by  the  plaintiff  of  a  certain  sum  of 
money  within  a  certain  time,  a  good  and  sufficient  deed  of  conveyance  in 
fee  simple  of  a  certain  tract  of  land,  it  was  Jield,  that  the  declaration,  it 
failing  to  aver  on  the  part  of  the  plaintiff  a  tender  of  performance  or  read- 
iness to  perform,  was  defective. 

2.  Nix.  debet — wheth&r  a  proper  plea.  In  such  an  action,  nil  debet  is 
not  a  good  plea. 
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3.  Penal  bonds— /crm  of  judgment  thereon.  In  an  action  of  debt  on  a 
penal  bond,  the  verdict,  if  in  favor  of  the  plaintiff,  should  specify  the  debt 
and  damages,  and  judgment  should  be  rendered  for  the  debt  to  be  satisfied 
by  the  payment  of  the  damages  and  costs. 

Writ  of  Error  to  the  Common  Pleas  Court  of  Sparta ; 
the  Hon.  William  P.  Murphy,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  Robert  J.  Pichmond 
against  Mary  Caldwell  and  Jane  Nimmook.  The  special 
count  in  the  declaration  was  on  a  penal  bond,  and  alleged  that 
the  defendants,  on  the  first  of  February,  1867,  made  their 
writing  obligatory  to  the  plaintiff  in  the  penal  sum  of  $1600 
(in  the  usual  form  of  bonds  to  convey  land,)  which  recited 
that  said  Mary  Caldwell  had  sold  to  plaintiff,  on  that  day,  lots 
1,  2,  3,  7,  8,  9  and  10,  in  block  28,  in  the  town  of  Eden,  Ran- 
dolph county,  Illinois,  for  |800,  secured  to  be  paid  by  a 
promissory  note  of  that  date,  from  said  Richmond  to  said 
Caldwell,  to  be  paid  on  or  before  the  1st  of  February,  1870, 
with  ten  per  cent  interest  from  date.  It  was  further  alleged 
that  said  Caldwell  covenanted  therein  to  make  a  good  and 
sufficient  deed  of  conveyance  in  fee  simple  for  said  lots;  that, 
on  the  9th  of  February,  1867,  said  Richmond  paid  a  large 
sum  of  money,  to-wit :  $760,  on  said  note  ;  that  before  the 
sale,  on  the  15th  of  January,  1867,  said  Caldwell  represented 
to  said  Richmond  that  the  title  to  said  lots  was  good  and  per- 
fect in  every  respect,  and  that  he  relied  on  said  statement ; 
that  Caldwell  concealed  the  true  state  of  facts  in  relation 
thereto,  and  that  said  Richmond  was  unable  to  discover,  by 
reasonable  search,  any  defect  in  said  title  until  after  said  pay- 
ment ;  that  when  said  note  became  due,  Richmond  made  a  de- 
mand for  a  warranty  deed,  together  with  an  abstract  of  title, 
but  did  not  tender  the  residue  of  the  purchase  money  becahse 
the  title  in  said  premises  was  not  then  or  before  in  said  Cald- 
well ;  that  she  then  admitt  <  that  she  had  not  and  could  not 
then  convey  a  perfect  title  to  said  premises  ;  that  Caldwell 
did  not,  on  the  1st  of  February,  1870,  execute  and  deliver  to 
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said  E/ichmond  a  sufficient  deed  to  said  lots  as  she  covenanted 
to  do  ;  that  said  lot  number  (.;ne,  (-Ic,  as  aforesaid^  is  the  one 
on  which  the  dwelling  house  of  said  premises  stands ;  that 
said  Caldwell  has  not,  and  never  had,  any  title  or  estate  in 
said  lot  jS[o,  1^  and  that  the  title  to  the  remainder  is  dubious, 
and  that  the  remaining  lots,  without  lot  No.  1,  are  of  no 
value  ;  by  means  whereof  an  action  hath  accrued  to  said  Rich- 
moud,  etc.,  to  his  damage  $2000.  A  trial  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff,  to  reverse  which  the  defendants 
bring  the  record  to  this  court. 

Mr.  William  H.  Underwood,  and  Mr.  John  Michan, 
for  the  plaintiffs  in  error. 

Mr.  J.  Blackburn  Jones,  and  Mr.  A.  N.  Sprague,  for  the 
defendant  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

The  special  count  in  the  declaration  in  this  case  was  de- 
fective in  not  averring  a  tender  of  performance  or  readiness 
to  perform  on  the  part  of  the  plaintiff.  The  defendant,  how- 
ever, waived  his  demurrer  by  pleading  nil  debet.  This  was 
not  a  good  plea,  but  the  parties  went  to  trial  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $740,  without  specifying 
whether  it  was  for  debt  or  damages,  and  the  court  rendered  a 
general  judgment  for  that  amount.  In  this  there  was  error. 
As  has  often  been  decided  by  this  court,  the  verdict  should 
have  specified  the  debt  and  damages,  and  a  judgment  should 
have  been  rendered  for  the  debt,  to  be  satisfied  by  the  payment 
of  the  damages  and  costs.     The  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 
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George  E.  Briscoe 

V. 

Frank  Lloyd  et  al. 

1.  Former  adjudication — when  har  to  suit.  The  owuers  of  a  quarter 
of  land  being  indebted  to  A,  gave  him  five  promissory  notes,  maturing  in 
from  one  to  five  years  from  a  certain  day  after  their  date,  secured  by  a  deed 
of  trust  on  the  land.  Subsequently  B  purchased  the  quarter  by  deed  from 
the  owners  subject  to  the  incumbrance,  and  sold  and  conveyed  the  east 
half  thereof  to  C.  The  first  and  part  of  the  second  note  being  paid,  B  ex- 
ecuted to  C  a  mortgage  on  the  west  half  of  the  laud  to  secure  the  payment 
of  the  third  note  to  A,  so  as  to  protect  C  against  the  same.  This  mortgage 
not  having  been  recorded,  B  sold  and  conveyed  his  part  of  the  quarter  to 
D.  B  having  failed  to  pay  the  third  note,  C  procured  an  assignment  of  all 
the  unpaid  notes  to  himself,  and  was  proceeding  to  have  the  west  half,  or 
the  land  of  D,  sold  for  their  payment.  D  filed  his  bill  in  chancery  against 
C  and  others  for  relief,  and  a  decree  was  rendered  finding  that  C  was 
the  owner  of  the  last  four  of  the  notes,  and  the  amount  due  thereon,  and 
apportioned  the  same  upon  the  lands  of  C  and  D  respectively.  C,  in  his 
answer,  set  up  that  D's  land  was  liable  for  the  whole  sum  due  on  these 
notes,  but  failed  to  disclose  or  insist  on  his  mortgage  from  B  as  to  the  third 
note.  Subsequently  to  this  decree,  E  having  purchased  the  west  half  with 
notice  of  the  unrecorded  mortgage,  as  it  was  claimed,  C  filed  his  bill 
against  him  and  B  to  foreclose  his  mortgage :  Held,  that  the  prior  decree 
between  the  parties  then  in  interest,  having  fully  adjusted  their  equities, 
was  a  bar  to  the  bill  to  foreclose. 

2.  C,  having  in  his  answer  charged  that  the  land  of  D  was  liable 
for  the  payment  of  all  the  unpaid  notes,  had  a  clear  right  to  introduce 
ills  mortgage  to  charge  it  with  the  whole  of  the  third  note,  and  to  relieve 
his  own  land  from  any  portion  of  it,  the  question  of  which  piece  of  land 
was  liable  for  its  satisfaction  being  directly  in  issue.  But  even  if  this 
mortgage  was  not  admissible  under  his  answer,  he  should  have  set  up  the 
defense  in  that  suit  in  his  answer,  and  having  failed  to  do  so  when  afforded 
an  opportunity,  he  was  precluded  from  afterwards  asserting  his  lien. 

Writ  op  Error  to  the  Circuit  Court  of  Marion  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  B.  B.  Smith,  for  the  plaintiff  in  error. 

Mr.  Henry  C.  Goodnow,  and  Mr.  W.  W.  Willard,  for 

the  defendant  in  error. 
3 — 64th  III. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  plaintifif  in  error,  in 
the  Marion  circuit  court,  against  defendants  in  error.  The 
object  of  the  bill  was  to  foreclose  a  mortgage  executed  by  de- 
fendant Lloyd  to  plaintiff  in  error.  The  bill  alleges  that  on 
the  10th  of  May,  1861,  Catharine  VanNear  noade  a  deed  of 
trust  to  R.  H.  Whitaker  and  Wm.  Stone,  as  trustees,  of  the 
property  in  controversy,  to  secure  payment  to  Samuel  Gaty  of 
five  promissory  notes,  for  $395.36  each,  which  were  executed 
by  her  and  Charles  YanNear.  They  bore  date  the  11th  of 
May,  1861,  and  bore  six  per  cent  interest  till  due,  and  ten  per 
cent  afterwards,  and  were  due,  severally,  in  from  one  to  five 
years  from  the  first  day  of  December,  1861. 

It  is  alleged  that  Catharine  VanNear  subsequently  sold  the 
premises  to  Lloyd ;  that  he  afterwards  sold  the  east  half  of 
the  quarter  to  plaintiff  in  error,  and  at  that  time  all  of  the 
notes  remained  unpaid,  except  the  first  two,  and  Lloyd  execu- 
ted an  agreement  or  a  mortgage  to  plaintiff  in  error,  to  secure 
the  payment  of  the  third  note  falling  due  Dec.  1,  1864.  The 
mortgage  Avas  on  the  other  half  of  the  quarter  retained  by 
Lloyd,  and  it  provided  that  if  Lloyd  should  fail  to  pay  the 
note  to  plaintiff  in  error,  he  might  sell  the  mortgaged  prem- 
ises. 

In  April,  1863,  Lloyd  sold  the  land  mortgaged  to  plaintiff 
in  error  to  Johnson  Power,  and  it  is  charged  that  Power  had 
notice  of  the  mortgage,  although  it  was  not  recorded ;  that 
Power  conveyed  to  Joseph  C.  Power,  who  conveyed  to  the  wife 
of  Johnson  Power.  Notice  of  the  mortgage  is  charged  on  all 
of  the  Powers. 

It  is  charged  that  the  note  described  in  the  Lloyd  mortgage 
was  not  paid  by  him,  and  plaintiff  in  error  had  paid  it,  with 
interest,  amounting  to  $945,  and  that  no  one  has  repaid  the 
amount  to  him  ;  that  Susan  Power  conveyed  this  land  to  War- 
ren Robinson. 
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The  Powers  answer,  and,  amongst  other  things,  set  up  a 
decree  of  the  circuit  court,  affirmed  by  this  court,  in  which 
plaintiff  in  error  had  all  of  his  equities  adjudicated  and  de- 
termined in  reference  to  the  matter  in  controversy  by  the  de- 
cree then  rendered,  and  they  claim  and  insist  that  plaintiff  in 
error  is  barred  by  that  proceeding  from  having  further  relief. 

Robinson  answered,  and,  amongst  other  things,  sets  up  the 
decree  in  the  case  of  Johnson  Power  against  plaintiff,  Edgar 
Briscoe,  and  Whitaker,  as  a  bar  to  this  proceeding.  The  an- 
swer insists  that  the  rights  of  plaintiff  in  error  were  fully  set- 
tled and  adjusted  by  that  decree.  Previous  to  rendering  that 
decree,  Edgar  S.  Briscoe  had  purchased  the  unpaid  notes  of 
Gaty,  and  was  proceeding  to  sell  that  part  of  the  land  pur- 
chased by  Power  to  satisfy  the  amount  still  unpaid.  The  de- 
cree in  the  former  case  finds  that  four  of  the  notes,  being  the 
2d,  3d,  4th  and  5th  of  the  series,  were  assigned  to  Edgar  S. 
Briscoe  in  the  year  1865,  and  that  on  the  first  of  these  notes 
|106  had  been  paid,  and  that  the  balance  due  on  them  was 
$1442.82,  and  that  the  p'o  rata  share  of  that  sum,  with  which 
Power's  half  of  the  land  was  burthened,  amounted  to  $647, 
and  the  amount  with  which  Briscoe's  portion  of  the  land  was 
burthened  was  $795.82,  and  it  was  ordered  that  each  pay  the 
amount  so  found  against  them  respectively,  or  their  several 
portions  of  the  land  be  sold  to  satisfy  the  amount.  The  court 
also  found  that  the  note  first  falling  due  in  the  series  had  been 
paid. 

Thus  it  will  be  seen  that  both  plaintiff  in  error  and  Power, 
then  the  owner  of  the  land  against  which  it  is  sought  to  fore- 
close this  mortgage,  were  parties  as  well  as  the  legal  holder  of 
the  notes,  and  the  court,  in  rendering  its  decree,  ascertained 
and  took  into  account  the  amount  due  upon  the  note  falling 
due  the  first  of  December,  1864,  and  added  it  to  the  gross  sum 
found  to  be  due,  and  one-half  of  that  note  was  embraced  in 
the  prorata  share  Power  was  required  to  pay  to  release  his 
land  from  its  payment.     It  thus  appears  that  Power's  share 
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of  this  note  has  been  paid  under  that  decree^  or  Power's  land 
is  subject  to  be  sold  to  satisfy  the  same. 

The  entire  matter  has  been  adjudicated  when  the  subject 
matter  and  all  of  the  parties  in  interest  were  before  the  court, 
and  that  adjudication  must  be  held  final  and  conclusive  on  the 
parties,  and  we  can  see  no  pretense  for  opening  the  decree  or 
to  contradict  it  by  evidence,  or  for  otherwise  disregarding  the 
rights  settled  by  that  adjudication. 

In  that  suit,  plaintiiF  in  error,  by  his  answer,  insisted  that 
Power's  half  of  the  quarter  was  liable  to  pay  all  of  the  mort- 
gage money,  and  that  his  was  exempt.  If,  then,  he  relied  on 
this  mortgage,  why  not  present  it  to  exonerate  his  land  from 
the  payment  of  any  portion  of  this  note  ?  The  mortgage  was 
then  due,  the  condition  had  been  long  since  broken,  and  the 
very  question  of  the  extent  of  the  liability  of  his  land  was  as 
fully  in  issue  then  as  now.  The  mortgage  would  have  been 
admissible  in  evidence  under  his  answer,  and  had  he  offered 
it  he  would  have  then  received  a  reduction  to  the  extent  of 
the  note  falling  due  on  the  first  of  December,  1864. 

If  a  person  were  to  set  up  a  counter  claim  in  any  suit,  and 
fail  to  adduce  evidence  to  prove  it  on  the  trial,  he  would  be 
barred  from  recovering  on  the  same  claim  in  any  other  action 
he  might  afterwards  bring,  and  it  is  under  the  familiar  rule 
that  it  is  res  adjudicata,  and  can  not  be  questioned  in  a  collat- 
eral proceeding. 

But  if  it  were  conceded  that  he  could  not  have  read  this 
mortgage  in  evidence  under  his  answer  in  that  suit,  the  whole 
matter  was  then  in  litigation  ;  the  land,  the  notes,  and  the 
parties  in  interest,  were  all  before  the  court,  and  he  not  only 
could,  but  should,  have  set  up  the  defense;  and  failing  to  do 
so,  he  can  not  now  be  heard  to  insist  upon  it  as -a  ground  of 
recovery.  This  very  note,  and  the  question  as  to  its  being  a 
lien  on  appellees'  land,  was  then  in  direct  issue,  as  fully  so  as 
at  present,  and  where  such  issues  are  directly  made,  parties 
are  bound  to  establish  their  rights  or  be  barred  from  after- 
wards asserting  them.     Courts  will  not  permit  questions  once 
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before  and  determined  by  a  court  of  competent  jurisdiction 
to  be  questioned  and  litigated  in  another  and  collateral  pro- 
ceeding. Litigation  must  have  a  termination,  and  when  a 
matter  has  been  in  issue,  and  the  parties  before  the  court,  and 
opportunity  afforded  to  assert  their  rights,  they  must  be  held 
concluded  from  afterwards  litigating  them  in  another  proceed- 
ing- 

That  bill  proceeds  upon  the  ground  that  this  land  of  plain- 
tiff in  error  was  liable  to  pay  one-half  of  this  and  the  other 
notes,  and  the  court  so  decreed.  This  bill  proceeds  upon  the 
ground  that  this  land  was  not  liable,  and  hence  seeks  to  avoid 
the  effect  of  that  decree. 

In  either  view  of  the  case,  then,  the  court  below  did  right 
in  dismissing  the  bill,  and  the  decree  of  the  court  below  must 
be  affirmed. 

Decree  affi,rmed. 


The  County  of  Alexander 

V. 

Louis  H.  Myers. 

1.  County — UaMUty  of,  for  sheriff'' s  fees  in  c/riminal  cases.  Neither  the 
act  of  1865,  nor  any  previous  law  fixing  the  fees  of  sheriffs,  makes  any 
provision  that  the  county  shall  pay  the  sheriff's  fees  that  he  may  earn  m 
any  criminal  cause  where  the  defendant  is  found  not  guilty. 

2.  Same — sTi&riff''s  fees  for  summoning  grand  and  petit  juries.  Although 
the  act  of  1865,  entitled  "  An  act  to  regulate  the  fees  and  compensation  of 
sheriff's  and  collectors  in  certain  counties,"  (Laws  1865,  p.  69,)  provides 
that  the  fees  of  the  sheriff  for  serving  each  grand  and  petit  juror  shall  be 
fifty  cents,  and  mileage  in  making  such  service  shall  be  five  cents  per  mile, 
yet  the  act  contains  no  provision  that  the  county  shall  pay  the  same,  and 
it  seems  that  the  county  is  not  liable  therefor. 

3.  Same — summoning  talesmen.  But  if  it  were  conceded  that  it  was  the 
intention  of  the  legislature  that  the  county  should  pay  for  such  services, 
the  liability  would  be  confined  to  service  in  summoning  the  regular  panels 
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of  jurors,  and  would  not  embrace  service  in  summoning  talesmen,^\vo  are 
supposed  to  be  selected  from  the  bystanders.  For  such  service  the  sheriff 
and  his  bailiffs  receive  a  per  diem  fee  from  the  county. 

4.  CoisSTiTXjTiONAii  LAW.  The  court  seem  to  entertain  doubts  of  the 
constitutionality  of  the  special  act  of  1865  regulating  the  fees  of  sheriffs 
in  certain  counties. 

Writ  or  Error  to  the  Circuit  Court  of  Alexander  county; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

The  claim  in  this  case  was  $12.60  for  summoning  the  panel 
of  petit  jurors,  of  which  sixty  cents  was  for  mileage.  The 
other  item  of  $136.70  was  for  fees  and  mileage  in  summoning 
183  talesmen  in  a  criminal  case  brought  from  Union  county  to 
Alexander  county. 

The  act  of  1847  provided  that  the  county  courts  might,  if 
they  deemed  it  expedient,  allow  the  sheriffs  of  their  counties 
any  sum  not  exceeding  ten  dollars  for  summoning  the  grand 
2in(\ petit  jurors  for  each  term  of  the  circuit  court,  which  should 
be  in  full  for  such  service. 

The  act  of  1849  (Special  Laws,  p.  81,)  provided  that  the 
sheriff  should  receive  the  following  fees:  "'  For  summoning  a 
jury,  (grand  jury  excepted,)  each  case,  fifty  cents." 

The  act  of  February  16,  1865,  (Laws  1865,  p.  69,)  provided 
as  follows:  "Sec.  1.  The  fees  and  compensation  of  the 
sheriffs  of  the  several  counties  hereinafter  named  shall  be  as 
follows  :"  *  *  "  Serving  each  grand  and  petit  juror,  fifty 
cents;  for  each  mile  of  necessary  travel  to  serve  such  juror, 
five  cents." 

This  act  applied  only  to  certain  counties,  and  was  to  remain 
in  force  until  July  1,  1867.  The  act  of  1867  continued  the 
act  of  1865  in  force  indefinitely  in  certain  counties.  (Laws 
1867,  p.  112). 

Messrs.  Green  &  Gilbert,  for  the  plaintiff  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  defendant  in  error,  at  the  September  term,  1870,  of  the 
county  court  of  Alexander  county,  presented  two   accounts 
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against  the  county — one  for  summoning  twenty-four  "  petit 
jurors,"  $12.60,  and  one  for  summoning  one  hundred  and 
eighty-three  "tales-jurors,"  $136.70 — under  sjDecial  venires 
issued  by  order  of  tlie  circuit  court  of  that  county,  to  serve 
as  jurors  in  a  criminal  cause  then  pending  in  that  court. 

The  county  court  rejected  the  claims,  and  the  defendant  in 
error  prosecuted  an  appeal  to  the  circuit  court,  where  a  trial 
was  had  before  the  court  without  the  intervention  of  a  jury, 
which  resulted  in  a  judgment  in  his  favor  for  one  hundred 
and  forty-nine  dollars  and  thirty  cents,  being  the  full  amount 
of  both  accounts. 

The  jurors  were  summoned  to  serve  in  a  criminal  cause 
wherein  the  People  of  the  State  of  Illinois  were  plaintiffs  and 
Abraham  Meisenheimer  was  defendant,  on  a  charge  of  mur- 
der.    The  evidence   shows  that  the  defendant  was  acquitted. 

It  will  be  observed  that  neither  the  act  of  1865,  nor  any 
previous  law  fixing  the  fees  of  sheriifs,  makes  any  provision 
that  the  county  shall  pay  the  sheriff^s  fees  that  he  may  earn 
in  any  criminal  cause  where  the  defendant  shall  be  found  not 
guilty,  and  so  the  county  could  not  be  liable  on  that   ground. 

The  defendant  in  error  claimed,  and  was,  by  the  judgment 
of  the  circuit  court,  allowed  fees  for  his  services  in  summon- 
ing the  jurors,  under  the  provisions  of  the  act  of  1865,  as 
amended  by  the  act  of  1857,  in  relation  to  sherifi'^s  fees. 

The  services  claimed  for  were  rendered  in  1870,  prior  to 
the  adoption  of  the  present  constitution ;  consequently  the  act 
of  1865  was  then  in  force,  and  the  decision  of  this  case  must 
turn  upou  the  construction  that  shall  be  given  to  that  act. 

It  seems  that  there  was  no  general  law  prior  to  1865  that 
made  it  obligatory  upon  the  county  to  pay  the  sheriff's  fees 
for  summoning  either  the  grand  or  petit  jurors.  By  the  act 
of  1849  the  sheriff  was  allowed  for  summoning  a  jury,  (grand 
jury  excepted,)  each,  fifty  cents.  Gross'  Stat.  chap.  41,  div. 
6,  p.  282. 

The  law  contains  no  provision  that  the  county  shall  pay  the 
sheriff's  fees  for  such  services. 
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By  the  act  of  1847  the  county  commissioners'  court  of  any 
county,  if  they  deemed  it  expedient  to  do  so,  could  allow  the 
sheriff  any  sum  not  exceeding  ten  dollars  for  summoning  the 
petit  and  grand  jurors  for  each  term  of  the  circuit  court. 

The  act  of  1865  contained  no  express  provision  that  the 
county  should  pay  the  sheriff  his  fees,  as  therein  provided, 
for  summoning  grand  and  petit  jurors  to  attend  upon  the 
circuit  court,  but  if  we  assume  that  it  was  the  intention  of 
the  legislature  that  the  county  should  pay  for  such  services, 
we  do  not  think  that,  by  any  just  construction  of  that  act, 
the  sheriff  could  recover  for  such  services  as  claimed  for 
in  this  case.  The  true  construction  seems  to  us  to  be,  that 
the  fees  and  mileage  allowed  by  the  provisions  of  that  act  ap- 
ply only  to  the  regular  grand  and  petit  jurors  summoned  to 
attend  on  the  circuit  court,  and  not  to  "  talesmen  "  that  the 
sheriff  may  be  directed  by  the  court  to  summons  in  term 
time.  The  theory  of  the  law  is  that  "tales-jurors"  are  called 
from  the  "bystanders."  It  may  be  true  that  in  this  instance 
they  were  summoned  from  the  "body  of  the  county"  by  the 
sheriff  and  his  bailiffs,  all  of  whom,  however,  were  receiving 
a  per  diem  allowance  from  the  county  for  their  services.  It 
would  be  a  very  unreasonable  construction  to  hold  that  the 
legislature  intended  to  provide  that  the  county  should  pay 
the  sheriff  and  his  bailiffs  a  per  diem  compensation,  and  in 
addition  thereto  allow  the  sheriff'  fees  for  the  services  which 
they  should  respectively  render. 

The  act  of  1865,  as  amended,  was  a  special  law,  and  apj)lied 
only  to  certain  counties  named,  and,  to  say  the  least  of  it,  was  of 
doubtful  constitutionality,  and  we  are  unwilling  to  so  con- 
strue it  as  to  hold  that  the  county  would  be  liable  for  services 
not  clearly  within  its  express  provisions. 

Under  this  construction  of  the  act  of  1865,  the  judgment 
of  the  circuit  court  was  erroneous,  and  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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The  People  ex  rel.  W.  H.  Stickney 

V. 

John  M.   Palmer,  Governor  of  the  State. 

1.  Police  magistrates — of  the  city  of  Chicago — abolished  ty  constitu- 
tion. The  constitution  of  1870  has  abolished  the  office  of  police  magis- 
trate in  the  city  of  Chicago.  By  prohibiting  the  election  of  justices  of  the 
peace  in  that  city  and  providing  for  their  appointment,  it,  by  implication, 
prohibits  the  election  of  police  magistrates  who  are,  in  fact,  justices  of  the 
peace. 

This  was  a  petition  filed  by  the  relator  in  this  court  for  a 
mandamus  to  the  Governor,  requiring  him  to  commission  the 
relator  as  a  police  magistrate  of  the  city  of  Chicago. 

Mr.  W.  H.  Stickney,  pro  se. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court :  * 

The  relator  filed  his  petition  in  this  court  for  a  mandamus, 
to  the  Governor,  requiring  the  latter  to  issue  a  commission  to 
relator  as  police  magistrate  in  and  for  the  city  of  Chicago.  It 
is  alleged  in  the  petition  that,  at  an  election  held  in  said  city 
on  the  7th  day  of  November,  1871,  the  relator  received  a  ma- 
jority of  legal  votes  cast  for  said  office  ;  that,  on  the, 20th  of 
the  same  month,  the  votes  were  canvassed  by  the  common 
council  of  said  city,  upon  which  canvass  relator  was  declared 
duly  elected  to  the  office  of  police  magistrate  in  and  for  said 
city,  and  a  certificate  to  that  effect  was  issued  by  the  -clerk  ; 
that,  upon  the  certificate  of  such  election,  application  was 
made  to  the  Governor  for  a  commission,  but  that  he  refused 
to  issue  it  on  the  ground  that  the  constitution  of  1870  lias 
abolished  the  office  of  police  magistrate  in  said  city. 

The  Governor  has  voluntarily  appeared  in  the  cause  ;  has 
stipulated  that  the  petition  may  stand  as  an  alternative  writ ; 


42  The  People  ex  rel.  v.  Palmer,  etc.       [June  T., 

Opinion  of  the  Court. 

admitted  that  tlie  facts  therein  stated  are  substantially  true, 
and  avowed  his  willingness  to  issue  the  commission  if  this 
court  shall  be  of  opinion,  upon  the  facts  stated,  that  the  re- 
lator is  entitled  to  it. 

This  voluntary  submission  by  the  Executive,  of  the  matter 
involved,  to  the  adjudication  of  this  court,  relieves  the  court 
of  all  consideration  of  the  question  as  to  the  authority  of  the 
court  to  coerce  the  performance  of  a  public  duty  by  the  Ex- 
ecutive of  the  State,  and  we  may  proceed  to  determine  the 
question  as  if  it  were  a  controversy  between  private  individ- 
uals. 

The  election  of  the  relator  is  stated  to  have  occurred  on  the 
7th  of  November,  1871.  If,  therefore,  the  constitution  of 
1870  must  be  construed  as  having  abolished  the  office  of  po- 
lice magistrate  in  the  city  of  Chicago,  except  as  to  persons 
holding  that  office  at  the  time  of  its  adoption,  then  the  com- 
mission should  not  issue ;  and  whether  it  did  or  not,  is  the 
question  to  be  determined. 

Article  6  of  the  constitution  seems  to  embody  two  judicial 
svstems.  One  relating  to  the  State  at  large,  except  Cook 
county,  and  the  other  relating  exclusively  to  that  county.  The 
general  system  is  defined  in  that  part  of  the  article  com- 
mencing with  section  one,  to  and  inclusive  of  section  twenty- 
two.  In  section  21  it  is  declared  that :  "Justices  of  the 
peace,  police  magistrates  and  constables  shall  be  elected  in 
and  for  such  districts  as  are  or  may  be  provided  by  law,  and 
the  jurisdiction  of  such  justices  of  the  peace  and  police  mag- 
istrates shall  be  uniform."  That  part  of  the  article  relating 
to  Cook  county  is  from  section  23  to  28  inclusive.  The  lat- 
ter section  is  as  follows  :  "All  the  justices  of  the  peace  in  the 
city  of  Chicago  shall  be  appointed  by  the  Governor,  by  and 
with  the  advice  and  consent  of  the  Senate,  (but  only  upon  the 
recommendation  of  a  majority  of  the  judges  of  the  circuit 
superior  and  county  courts)  and  for  such  districts  as  are  now 
or  shall  hereafter  be  provided  by  law.     They  shall  hold  their 
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office  for  four  years,  and  until  their  successors  have  been  com- 
missioned and  qualified ;  but  they  may  be  removed  by  sum- 
mary proceedings,  in  the  circuit  or  superior  court,  for  extor- 
tion or  other  malfeasance.  Existing  justices  of  the  peace  and 
police  magistrates  may  hold  their  offtoes  until  the  expiration  of  their 
respective  terms." 

Prior  to  the  constitution,  the  offices  of  justice  of  the  peace 
and  police  magistrate  were  alike  elective,  and  the  offices  were 
in  law  the  same.  From  the  whole  scope  of  section  28,  the  in- 
tention to  introduce  a  new  system  in  respect  to  these  inferior 
courts  is  very  manifest.  Instead  of  being  elected  by  the  peo- 
ple as  formerly,  a// justices  of  the  peace  in  the  city  of  Chicago 
are  required  to  be  appointed  by  the  Governor,  by  and  with  the 
advice  and  consent  of  the  Senate,  upon  the  recommendation 
of  a  majority  of  the  judges  of  the  courts  mentioned;  and, 
when  so  appointed,  were  subject  to  removal  by  the  circuit  or 
superior  court  by  summary  proceedings  for  malfeasance  in 
office. 

It  is  true,  that  the  last  branch  of  the  section  does  not  de- 
clare in  so  many  words  that  no  justices  of  the  peace  shall 
thereafter  be  elected  by  the  people  ;  yet,  that  such  a  prohibi- 
tion is  clearly  implied,  must  be  admitted  by  every  one  who 
carefully  considers  the  language  :  "Existing  justices  of  the 
peace  a7id  police  magistrates  may  hold  their  offices  until  the 
expiration  of  their  respective  terms."  Police  magistrates  and 
justices  of  the  peace  being  the  same  officers  in  law,  though  dif- 
ferent in  name,  are  put  in  the  same  category.  We  can  not, 
therefore,  say  that  there  is  an  implied  prohibition  of  the  elec- 
tion of  justices  of  the  peace  by  the  people,  and  none  as  to  po- 
lice magistrates.  If  we  hold  that  police  magistrates  may  still 
be  elected  as  formerly,  we  must  also  hold  that  justices  of  the 
peace  may,  and  thus  defeat  the  plain  intention  of  the  constitu- 
tion. We  are,  therefore,  of  the  opinion  that  the  office  of  po- 
lice magistrate  in  the  city  of  Chicago  is  abolished  by  the  con- 
stitution, and  that  the  peremptory  writ  should  be  denied. 

Peremptory  writ  denied. 
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The  People  ex  rel.  James  T.  Ely  et  al. 

V. 

Julian  S.  Rumsey. 

1.  Official  stenographic  repobteks — act  abrogated  by  cojistitution. 
The  act  of  the  legislature  authorizing  the  appointment  of  official  reporters 
in  the  courts  of  Cook  county  being  a  special  act,  not  of  uniform  operation 
throughout  the  State,  was  abrogated  by  the  constitution  of  1870. 

2.  Constitution  op  1870 — construction.  Notwithstanding  section  6  of 
the  schedule  authorized  all  persons  holding  office  to  be  continued  in  the 
same  until  removed,  yet  if  the  constitution,  in  any  of  its  provisions,  has 
repealed  the  law  under  which  the  appointment  was  made,  then  the  ap- 
pointment must  cease. 

3.  Same — eff'ect  on  special  legislation  in  respect  to  courts.  Section  29  of 
article  6  of  the  constitution  of  1870  was  intended  to  abrogate  all  special 
legislation  in  regard  to  courts  of  a  particular  county  or  circuit,  and  to 
establish  uniformity  in  the  powers,  practice  and  proceedings  of  all  the 
courts  of  the  State  of  the  same  class  or  grade. 

4.  A  constitutional  provision  designed  to  remove  an  existing  mischief 
should  never  be  construed  as  dependent  for  its  efficacy  and  operation 
upon  legislative  will. 

This  was  an  application  in  this  court  for  a  mandamus  against 
Julian  S.  Rumsey,  treasurer  of  Cook  county,  to  compel  him 
to  pay  the  petitioners  for  their  services  as  stenographic  re- 
porters in  a  certain  suit  in  the  courts  of  Cook  county. 

The  relators  had  been  appointed  reporters  by  the  judges  of 
the  courts  of  Cook  county  under  the  act  of  March  6,  1867, 
entitled  "An  act  for  the  appointment  of  official  reporters  and 
for  the  preservation  of  evidence  in  certain  cases  in  Cook 
county." 

The  relators  were  appointed  under  this  act  by  the  judges 
of  the  superior  court  of  Chicago,  of  the  circuit  court  of  Cook 
county,  the  recorder's  court  of  the  city  of  Chicago,  and  the 
county  court  of  Cook  county,  before  the  adoption  of  the  con- 
stitution of  1870,  but  the  services  were  performed  since  it 
took  eifect. 
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Messrs.  Beckwith,  Ayer  &  Kales,  for  the  relators. 

Mr.  James  P.  Root,  for  the  respondent. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

In  this  case  the  petition  for  a  mandamus,  by  consent  of  par- 
ties, stands  in  place  of  the  alternative  writ,  and  a  demurrer 
has  been  filed. 

The  act  by  virtue  of  which  the  relators  were  appointed, 
and  under  which  they  claim  compensation,  is  special,  and  has 
reference  only  to  the  courts  of  Cook  county.  The  services 
were  rendered  by  the  reporters  in  a  suit  pending  since  the 
adoption  of  the  present  constitution. 

The  inquiry  is,  was  this  act  abrogated  by  the  constitution? 

On  the  part  of  the  relators,  it  is  urged  that  they  are  author- 
ized by  section  six  of  the  schedule  to  continue  to  exercise  and 
perform  the  duties  of  their  appointment,  until  they  shall  be 
removed,  in  the  manner  prescribed  by  the  laws  under  which 
they  were  appointed.  The  section  of  the  schedule  only  au- 
thorizes persons  to  continue  to  fill  any  office  or  appointment 
unless  otherwise  directed  by  the  constitution.  If  the  consti- 
tution, in  any  of  its  provisions,  has  repealed  the  law  under 
which  the  appointment  was  made,  then  the  appointment  must 
cease. 

Section  twenty-nine  of  article  six  of  the  constitution  pro- 
vides as  follows:  "All  laws  relating  to  courts  shall  be  gen- 
eral and  of  uniform  operation ;  and  the  organization,  jurisdic- 
tion, powers,  proceedings  and  practice  of  all  courts  of  the 
same  class  or  grade,  so  far  as  regulated  by  law,  and  the  force 
and  effect  of  the  process,  judgments  and  decrees  of  such  courts, 
severally,  shall  be  uniform." 

We  can  not  regard  this  provision  as  only  a  guide  and  direc- 
tion to  future  legislatures  in  the  enactment  of  laws  concerning 
the  practice  of  the  courts.  The  courts  of  Cook  county  are 
'^  of  the  same  class  or  grade"  as  the  courts  throughout  the  State, 
and  are  embraced  within  the  provision  of  the  constitution. 
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What  was  the  object  of  the  constitution,  and  what  the  evil 
intended  to  be  remedied?  Prior  to  the  adoption  of  the  con- 
stitution, the  legislature  had  repeatedly  enacted  special  laws 
regulating  the  practice  in  different  circuits;  and  in  the  differ- 
ent parts  of  the  State  the  proceedings  and  practice  of  the 
courts  were  not  only  not  uniform,  but  were  as  diverse  as 
though  the  several  circuits  of  the  State  were  under  different 
governments  and  controlled  by  enactments  of  different  legis- 
latures. It  was  intended  to  abrogate  all  this  special  legisla- 
tion, and  establish  uniformity  in  the  poAvers,  proceedings  and 
practice  of  all  the  courts  of  the  State  of  tlie  same  class  or 
grade. 

This  could  only  be  effected  by  a  repeal  of  this  special  legis- 
lation. So  long  as  it  existed,  the  uniformity  intended  could 
not  be  established.  The  framers  of  the  constitution  certainly 
never  intended  that  the  repeal  should  await  the  action  of  the 
legislature.  If  the  legislature  refuse  or  neglect  to  act,  then 
the  evil  continues.  A  constitution  designed  to  remove  an 
existing  mischief  should  never  be  construed  as  dependent  for 
its  efficacy  and  operation  upon  legislative  will. 

We  are  of  opinion  that  this  provision  of  the  constitution 
executed  itself,  and  operated  in  presenti. 

This  conclusion  is  in  accordance  with  the  ruling  of  this 
court  in  the  cases  of  Hil/s  v.  The  City  of  Chicago,  60  111.  86,  and 
The  People  ex7'eL  v.  MoRoberts,  62  id.  38. 

The  peremptory  writ  of  mandamus  is  denied. 

Mandamus  refused. 
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James   Dunlap 

V. 

James  B.  Tueister. 

Plea  in  abatement — sending  process  to  foreign  county.  In  an  action  of 
assumpsit  brought  in  the  circuit  court  of  Gallatin  county,  the  defendant 
filed  a  plea  in  abatement  of  the  writ,  that  he  was  a  resident  of  the  county 
of  Morpcan  and  had  not  been  found  or  served  with  process  in  the  county 
of  Gallatin,  and  "  that  the  said  debts,  contracts  or  causes  of  action  men- 
tioned  in  the  plaintiff's  declaration  did  not  accrue  in  the  county  of  Galla- 
tin, nor  were  they  made  payable  in  said  county" :  Held,  that  a  reasonable 
construction  of  the  language  of  the  plea  was,  that  all  the  said  debts,  con. 
tracts  or  causes  of  action  did  not  accrue  nor  were  made  payable  in  the 
county  of  Gallatin,  and  that,  the  declaration  purporting  to  embrace  several 
causes  of  action,  the  plea  was  defective  in  not  averring  that  no  one  of  the 
said  debts,  contracts  or  causes  of  action  accrued  or  was  made  payable  in 
the  county  of  Gallatin. 

Appeal  from  the  Circuit  Court  of  Gallatin  county;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 

Messrs.  Bowman  &  Wasson,  and  Mr.  T.  B.  Tanner,  for 
the  appellant. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  in  the  cir- 
cuit court  of  Gallatin  county.  The  declaration  contained 
two  special  and  the  common  counts.  The  defendant  filed  a 
plea  in  abatement  of  the  writ,  that  he  was  a  resident  of  the 
county  of  Morgan,  and  had  not  been  found  nor  served  with 
process  in  the  county  of  Gallatin,  and  "that  the  said  debts, 
contracts  or  causes  of  action  mentioned  in  the  plaintiff's  dec- 
laration did  not  accrue  in  the  county  of  Gallatin,  nor  were 
they  made  payable  in  said  county." 

A  demurrer  to  the  plea  was  sustained. 

The  defendant  appeals,  and  assigns  for  error  the  sustaining 
of  the  demurrer  to  the  plea. 

The  declaration  purported  to  embrace  several  causes  of  ac- 
tion.    The  reasonable  construction  of  this  language  of  such  a 
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plea  is,  that  all  the  said  debts,  contracts  or  causes  of  action 
did  not  accrue  nor  were  made  payable  in  the  county  of  Gal- 
latin. This  might  have  been,  and  yet  some  one  of  them 
might  have  accrued  or  been  made  payable  in  Gallatin  county, 
in  which  event  the  court  would  have  had  jurisdiction. 

The  defendant  must,  by  his  plea,  show  that  the  court  had 
no  jurisdiction  in  any  event. 

The  plea  was  defective,  in  not  averring  that  no  one  of  the 
said  debts,  contracts  or  causes  of  action  accrued  or  was  made 
payable  in  the  county  of  Gallatin.  Dlbleev.  Davison,  25  111. 
486. 

The  judgment  is  affirmed. 

Judgment  ajirmed. 


William  A.  Hughes 

V. 

Sarah  B.  Trahern,  Admx.,  et  al. 

1.  Set-off — claims  must  be  mutual.  A  defendant  in  a  suit  at  law  can 
not  set  off  a  debt  due  to  him  as  surviving  partner  from  tbe  plaintiff. 

2.  Same — in  equity.  The  general  rule  in  equity  is  that  joint  and  sepa^ 
rate  debts  can  not  be  set  off  against  each  other,  or  that  a  set  off  of  debts 
accruing  in  different  rights  will  not  be  allowed.  But  special  circumstances 
may  occur  creating  an  equity  which  will  justify  a  court  of  chancery  in 
allowing  a  set  off  inadmissible  in  a  court  of  law. 

3.  Same — chancery  jurisdiction — in  case  of  insolvency.  Where  A  in  his 
lifetime  recovered  judgment  against  B,  being  at  the  time  indebted  to  B,  as 
the  surviving  partner  of  a  late  firm,  and  B,  after  his  death,  recovered,  as 
such  surviving  partner,  a  judgment  against  the  administratrix  of  his  es- 
tate, the  estate  proving  to  be  insolvent:  Held,  that  in  equity  B  was  entitled 
to  have  his  judgment  against  the  estate  of  A  set  off  against  the  judgment 
in  favor  of  A's  estate,  the  real  parties  in  interest  being  the  estate  of  A  on 
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the  one  side  and  the  surviving  partner  on  the  other,  who  was  alone  entitled 
'    to  collect  the  debts  due  the  firm,  and  who  was  primarily  liable  for  the 
debts  against  the  firm. 

4.  Assignment — of  judgment  at  law.  A  judgment  is  not  assignable 
either  at  common  law  or  under  our  statute  so  as  to  vest  the  legal  title  in 
the  assignee.  The  assignee  will  take  the  judgment  subject  to  all  the 
equities  existing  between  the  original  parties. 

5.  Same — rigJits  of  assignee  in  equity.  In  equity  the  assignee  will  be 
protected  from  any  acts  of  the  parties  after  notice  of  the  assignment. 
After  this  the  former  owner  and  the  debtor  can  do  nothing  to  defeat  the 
rights  of  the  assignee. 

6.  Chancery — set-off  against  assigned  judgment — relief  granted.  On  bill 
in  chancery  to  have  a  judgment  in  favor  of  the  complainant,  as  surviving 
partner,  against  the  estate  of  the  debtor,  set  off  against  a  judgment  recov- 
ered  by  the  deceased  in  his  lifetime  against  the  complainant,  on  the  ground 
of  the  insolvency  of  the  estate,  it  appeared  that  the  judgment  against  the 
complainant  had  been  assigned  to  another,  who  had  only  paid  a  small 
part  of  the  consideration,  and  that  he  held  the  same  in  part  for  the  benefit 
of  the  estate  of  the  deceased,  the  decree  of  the  court  below  in  dismissing 
the  bill  was  reversed  and  remanded,  with  directions  to  refer  the  cause  to 
the  master  to  state  an  account  of  the  money  paid  by  the  assignee  to  the 
assignor  of  the  judgment,  or  to  his  estate  after  his  death,  prior  to  the  re- 
covery of  the  complainant's  judgment  against  the  estate,  and  before  the 
filing  of  the  bill,  and  to  ascertain  if  any  part  of  the  consideration  of  the 
assignment  was  a  pre-existing  debt  from  the  assignor  to  the  assignee,  and 
if  so,  to  find  the  amount ;  and  also  the  whole  amount  received  on  the 
judgment  by  the  assignee;  and  with  direction  to  decree  that  the  money 
advanced  on  the  assignment,  or  to  the  estate  prior  to  the  recovery  of  com- 
plainant's judgment,  should  be  repaid  to  the  assignee,  together  with  what 
should  be  found  due  him  for  pre-existing  indebtedness  from  the  assignor, 
and  apply  in  reduction  thereof  the  moneys  received  by  the  assignor  on  his 
judgment  if  sufficient,  if  not,  so  much  of  the  judgment  as  might  be  neces- 
sary to  satisfy  him;  and  decree  that  complainant's  judgment  beset  off 
against  the  balance  of  the  judgment  against  complainant,  and  requiring 
complainant  to  bring  the  balance  due  the  estate  into  court. 

Writ  of  Error  to  the  Circuit  Court  of  Pulaski  county  • 
the  Hon.  John  Olney,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed   by  the  plaintiff  in  error 
against  the  defendants  in  error,  for  injunction  and  to  set  off  a 
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judgment  obtained  by  the  plaintiff  in  error,  as  surviving 
partner  of  Henry  W.  Hughes,  deceased,  against  Sarah  B. 
Trahern,  administratrix  of  the  estate  of  Morgan  Trahern,  de- 
ceased, against  a  judgment  recovered  by  Morgan  Trahern  in 
his  lifetime  against  plaintiff  in  error. 

It  appeared  that  on  the  thirtieth  of  August,  1861,  in  the 
circuit  court  of  Pulaski  county,  said  Morgan  Trahern  recov- 
ered judgment  against  plaintiff  in  error  for  $911.85  and  costs; 
that  on  or  about  December  9th  following,  said  Trahern  as- 
signed this  judgment  to  his  attorney,  John  Dougherty;  that 
after  this  assignment  said  Trahern  died,  and  letters  of  admin- 
istration on  his  estate  Avere  issued  to  Sarah  B.  Trahern,  his 
widow,  who  caused  her  letters  to  be  recorded  in  the  circuit 
court  of  the  county,  and  obtained  execution  on  said  judgment. 
There  was  a  credit  endorsed  on  such  execution  of  $550,  of 
the  date  of  January  16,  1864.  At  the  time  of  the  filing  of 
the  bill  there  was  due  on  the  execution  $493.55  debt,  and 
§197.05  costs,  making  in  all  $690.60. 

It  further  appeared  that  at  the  time  of  the  recovery  of  this 
judgment  said  Morgan  Trahern  was  indebted  to  plaintiff  in 
error,  as  the  surviving  partner  of  Hughes  &  Bro.,  in  the  sum 
of  $438.78,  of  which  the  assignee,  Dougherty,  had  notice  as 
the  attorney  of  Trahern,  it  being  offered  as  a  set  off,  on  the 
trial  of  the  first  cause,  and  rejected  by  the  court. 

After  the  death  of  Trahern,  plaintiff  in  error,  as  such  sur- 
viving partner,  at  the  January  term,  1864,  of  the  county 
court  of  Pulaski  county,  recovered  judgment  against  the 
estate  of  said  Trahern  for  $438.78. 

It  also  appeared  that  the  estate  of  Trahern  was  insolvent, 
and  that  Dougherty  paid  only  $50  for  the  assignment  to  him 
at  the  time,  and  that  the  balance  paid  by  him  of  $225  was 
after  the  filing  of  this  bill. 

The  court  below,  on  the  hearing,  dismissed  the  bill  of  plaiu- 
tifi  in  error. 
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Messrs.  Allen,  Mulkey  &  Wheeler,  for  the  plaintiff  in 
error. 


Mr.  John  Dougherty,  for  the  defendants  in  error, 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  was  sought,  by  the  bill  filed  in  this  cause,  to  obtain  an 
injunction  and  to  have  a  judgment  recovered  by  the  plaintiff 
in  error,  as  surviving  partner  of  Henry  W.  Hughes,  against 
Ithe  defendant,  Sarah  B.  Trahern,  administratrix  of  the  estate 
r  of  Morgan  Trahern,  deceased,  set  off  against  a  judgment  ob- 
tained by  the  said  Trahern  in  his  lifetime  against  the  plaintiff 
in  error. 

It  is  alleged  in  the  bill  that  Morgan  Trahern,  on  the  30th  of 
August,  1861,  recovered  a  judgment  against  the  plaintiff  in 
error  for  $911.85,  which  judgment  was,  on  the  9th  day  of 
December  following,  assigned  to  defendant,  Dougherty,  but 
it  is  insisted  that  such  assignment  was  a  fraud  upon  the 
rights  of  plaintiff  in  error.  Upon  this  judgment  there  is  a 
credit  of  $580,  of  the  date  of  January  16,  1864. 

It  is  further  alleged  that,  at  the  date  of  the  assignment, 
Trahern  was  indebted  to  the  plaintiff  in  error,  as  surviving 
partner  of  the  firm  of  Hughes  &  Bro.,  in  the  sum  of  $438.78, 
and  of  which  indebtedness  it  is  charged  that  the  defendant, 
Dougherty,  had  notice  when  he  took  the  assignment.  After 
the  death  of  Morgan  Trahern  the  debt  due  to  the  firm  of 
Hughes  &  Bro.  was  allowed  as  a  claim  against  his  estate  to 
the  extent  of  $438.78,  in  favor  of  the  plaintiff  in  error  as 
surviving  partner. 

It  is  further  alleged  that  the  estate  of  Morgan  Trahern,  de- 
ceased, is  insolvent,  and  the  proof  seems  to  fully  support  this 
allegation. 

It  appears,  from  the  evidence  preserved  in  the  record,  that 
on  the  trial  of  the  common  law  case  of  Morgan  Trahern 
against   William   A.   Hughes,    an  attempt   was   made   to   set 
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off  the  debt  due  to  the  firm  of  Hughes  &  Bro.  against  the 
claim  of  the  plaintiff  in  that  suit,  but  it  was  rejected  on  the 
ground  that  it  was  not  mutual  between  the  parties  to  the 
record,  and,  therefore,  not  a  proper  subject  of  set-off. 

The  single  question  involved  is  whether  the  facts,  as 
disclosed  in  the  record,  present  any  equitable  grounds  for  re- 
lief. 

It  is  apparent  that  the  common  law  courts  could  afford  the 
plaintiff  in  error  no  adequate  remedy.  The  debt  due  the  firm 
of  Hughes  &  Bro.  was  not  a  legitimate  set-off  to  the  debt  due 
Trahern,  and  it  was  rightfully  rejected  in  the  common  law 
action.  It  can  hardly  be  denied,  in  view  of  the  evidence, 
that  the  estate  of  Trahern  is  utterly  insolvent,  and  that  after 
the  payment  of  the  specific  allowance  to  the  widow  there  will 
be  but  little  left  to  pay  upon  the  debts.  The  princij^al  debt, 
after  the  allowance  to  the  widow,  is  the  claim  of  the  plaintiff 
in  error.  It  would  be  inequitable,  under  this  state  of  facts, 
to  permit  the  administratrix  of  the  estate  to  collect,  mostly  for 
the  purpose  of  paying  the  specific  allowance  made  to  her  un- 
der the  statute,  the  entire  amount  of  the  judgment  against  the 
plaintiff  in  error  when  the  estate  is  indebted  to  him  in  so 
large  an  amount.  The  debt  due  the  plaintiff  from  the  intes- 
tate has  been  ascertained  in  a  court  of  law  and  the  amount 
definitely  fixed.  The  resjDCctive  debts  are  now  merged  in 
judgments,  nominally  at  least,  between  the  same  parties. 

We  do  not  propose  to  enter  upon  any  extended  investigation 
of  the  doctrine  of  set-off  in  equity,  as  to  its  origin,  and  in 
what  class  of  cases  it  will  be  allowed. 

The  text  writers,  on  the  authority  of  the  adjudged  cases, 
concur  in  stating  the  general  rule  to  be,  in  equity  as  well 
as  at  law,  that  joint  and  separate  debts  can  not  be  set  off 
against  each  other — that  is,  the  courts  will  not  allow  a  set-off 
of  debts  accruing  in  different  rights.  It  is  well  settled,  how- 
ever, that  there  are  exceptional  cases  to  this  general  rule. 
From  an  early  period  in  the  history  of  our  law  it  seems  to 
have   been  conceded   that    special   circumstances   may   occur 
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creating  an  equity  which  would  justify  the  interference  of  a 
court  of  equity  when  a  court  of  law  could  afford  no  relief,  in 
matters  of  set-off.  2  Story  Eq.  Jur.  sec.  1437  ;  Duncan  v. 
Lyon,  3  Johns.  Chy.  357 ;  Dole  v.  Cooh,  4  Johns.  Chy.  11  ;  Wil- 
liams y.  Davies,  2  Simmons^  461. 

At  law  there  can  be  no  set-off  except  as  to  mutual  debts 
between  parties  to  the  record,  but  the  doctrine  is  that  a  court 
of  equity,  in  cases  of  insolvency,  will  regard  the  real  parties 
in  interest,  and  allow  a  set-off  of  demands  in  reality  mutual, 
although  prosecuted  in  the  name  of  others  nominally  inter- 
ested. 

We  are  of  opinion  that  the  case  at  bar  may  be  brought 
under  these  general  rules  and  a  set-off  decreed.  The  real 
parties  in  interest  here  are  the  estate  and  the  surviving  part- 
ner of  the  firm  of  Hughes  &  Bro.  The  surviving  partner  is 
alone  entitled  to  collect  the  debts  due  to  the  late  firm,  and  is 
primarily  liable  for  the  debts  against  the  firm.  In  a  certain 
sense  it  may  be  said  that  the  debts  are  mutual  and  between 
the  same  parties  to  the  record. 

The  right  of  set-off  is  an  original  ground  of  equity  juris- 
diction, and  such  jurisdiction  was  entertained  by  the  English 
courts  of  chancery  before  the  passage  of  any  statutes  on  that 
subject.  It  is  said  that  the  English  doctrine  of  set-off  was 
borrowed  from  the  doctrine  of  compensation  in  the  civil  law. 
The  rule  of  the  civil  law  that  compensation  should  be  allowed 
of  such  debts  only  as  were  due  to  the  p^rty  himself,  and  in 
the  same  right,  had  its  exceptional  cases  as  well  as  our  law. 

No  reason  is  perceived  why  the  plaintiff  in  error  had  not 
the  right,  under  these  equitable  principles,  to  have  his  judg- 
ment or  claim  against  the  estate  set  off  against  the  judgment 
obtained  by  Trahern  in  his  lifetime  against  him,  and  satisfac- 
tion to  that  extent  decreed,  unless  that  right  has  been  defeated 
by  the  assignment  of  the  judgment  to  the  defendant,  Dough- 
erty. 

A  judgment  is  not  assignable  at. common  law  or  under  our 
statute  so  as  to  vest  the  legal  title  in  the  assignee.     It  is  a 
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mere  chose  in  action,  and  only  the  beneficial  interest  passes  to 
the  purchaser.  The  assignee  takes  the  judgment  subject  to 
all  the  equities  that  existed  between  the  parties  to  the  record. 
McJiltoii  V.  Love,  13  111.  486. 

In  equity  the  assignee  will  always  be  protected  from  any 
acts  of  the  parties  after  notice.  The  former  owner  and  debtor 
can  do  nothing,  after  notice,  to  defeat  the  rights  of  the  as- 
signee. 

At  the  date  of  the  assignment  Dougherty  certainly  had 
notice  of  the  existence  of  the  indebtedness  of  Trahern  to  the 
firm  of  Hughes  &  Bro.,  and  of  the  efforts  made  by  the  plain- 
tiff to  have  that  indebtedness  set  off  against  the  claim  of 
Trahern  against  himself.  He  was  not,  therefore,  altogether  an 
innocent  purchaser.  It  does  not  very  satisfactorily  appear,  from 
the  evidence,  what  was  the  true  consideration  that  passed  be- 
tween the  parties  for  the  assignment  of  the  judgment.  We  are 
satisfied,  however,  that  it  is  not  and  was  not  intended  by  the 
parties  to  be  an  absolute  and  unconditional  assignment.  The 
'assignee  certainly  held  the  judgment,  at  least  in  part,  for  the 
benefit  of  Trahern  in  his  lifetime,  and  since  his  de^ith  for  the 
estate.  Only  fifty  dollars  was  paid  at  the  time  of  the  assign- 
ment, and  it  does  not  aj^pear  that  any  more  was  ever  paid 
until  long  after  the  filing  of  the  bill  in  this  cause,  when  a 
considerable  sum  was  paid  to  the  administratrix.  These  fiicts 
are  inconsistent  with  the  theory  of  a  bona  fide  and  absolute 
purchase. 

If  any  part  of  the  consideration  of  the  assignment  was  a 
pre-existing  indebtedness  from  Trahern  to  Dougherty,  to  that 
extent  he  should  be  protected,  and  for  any  money  advanced 
by  him  on  the  assignment  to  Trahern,  or  the  administratrix, 
prior  to  the  allowance  of  the  claim  of  the  plaintiff  against  the 
estate,  and  of  the  filing  of  the  bill  in  this  cause.  After  the 
filing  of  the  bill  he  should  have  retained  the  money  that  came 
into  his  hands  as  the  proceeds  of  the  judgment  until  the 
equities  between  the  parties  could  have  been  adjusted. 
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The  decree  will  be  reversed  and  the  cause  remanded^  with 
directions  to  the  circuit  court  to  refer  the  cause  to  the  master 
in  chancery,  to  take  and  state  an  account  of  the  monev  paid 
by  defendant,  Dougherty,  to  Trahern,  or  the  estate,  on  the  as- 
signment, prior  to  the  allowance  of  the  plaintiff's  claim  in  the 
county  court  against  the  estate,  and  before  the  filing  of  the 
bill  herein,  and  to  ascertain  if  any  part  of  the  consideration 
of  the  assignment  was  a  pre-existing  indebtedness  from  Trahern 
to  him,  and  if  so,  to  find  the  amount,  and  also  to  find  the 
whole  amount  received  by  Dougherty  on  the  judgment  after 
the  assignment  to  him. 

On  the  coming  in  of  the  report  the  court  will  decree  that 
the  amount  advanced  on  the  assignment  to  Trahern,  or  the 
estate,  prior  to  the  allowance  of  the  claim  of  plaintiff'  against 
the  estate,  shall  be  repaid  to  him,  and  also  whatever  amount, 
if  any,  shall  be  found  due  him  for  a  pre-existing  indebtedness 
from  Trahern,  and  shall  apply  in  reduction  thereof  the  money 
■  heretofore  received  on  the  judgment,  if  the  same  shall  be 
sufficient  for  that  purpose,  and  if  not,  so  much  of  the  judg- 
ment as  shall  be  necessary  to  satisfy  the  amount  that  shall  be 
found  due  on  the  basis  suggested  ;  and  decree  further  that  the 
judgment  of  the  plaintiff  against  the  estate  be  set  off  against 
the  judgment  in  favor  of  the  estate  against  him.  In  case  the 
judgment  in  the  county  court  is  not  sufficient,  together  with 
money  heretofore  paid,  to  cover  the  amount  due  on  the  judg- 
ment against  the  plaintiff,  before  decreeing  any  relief  the 
court  will  require  him  to  bring  into  court,  for  the  use  of  the 
estate,  enough  of  money  with  the  judgment  to  pay  the 
amount  due  the  estate. 

The  decree  is  reversed  and  the  cause  remanded  for  further 
j)roceedings,  in  conformity  with  the  views  expressed  in  this 
opinion. 

Decree  reversed. 
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John  B.  Lovingston  et  al. 

V. 

The  County  of  St.  Clair. 

1.  Accretion — title  hy,  to  alluvion  on  Mississippi  river.  The  proprietor 
of  lands  bounded  by  the  Mississippi  river  is  entitled  to  all  accretions 
thereto  caused  by  the  deposition  of  alluvion,  without  regard  to  the  ques- 
tion whether  such  river  is  a  navigable  stream  or  not. 

2.  Same — alluvion  defined.  By  the  common  law,  alluvion  is  the  addi- 
tion made  to  land  by  the  washing  of  the  sea,  a  navigable  river  or  other 
stream,  whenever  the  increase  is  so  gradual  that  it  can  not  be  perceived  in 
any  one  moment  of  time.  When  the  public  casement  is  not  interrupted, 
the  question  of  the  navigability  of  the  stream,  as  at  common  law,  does  not 
arise. 

3.  Same — act  of  Congress  in  relation  to  navigaile  streams.  The  act  of 
Congress  of  1796,  (1  Stat.  468,  sec.  9,)  which  declares  all  navigable  rivers  in 
a  certain  district,  public  highways,  has  no  bearing  upon  this  question.  The 
riparian  owner  has  a  right  to  the  alluvion,  whether  the  stream  be  navigable 
or  not. 

4.  Same — attaches  only  to  lands  bounded  by  the  river.  Where  grants  from 
the  United  States  conveyed  land  to  the  then  bank  of  the  Mississippi  river, 
so  that  the  river  formed  one  of  its  boundaries :  Held,  that  the  grantees  and 
those  succeeding  them  in  title  were  riparian  proprietors,  and  as  such  would 
take  title  by  accretion  to  all  the  alluvial  formations  to  their  lands.  And  it 
matters  not  that  there  were  definite  calls  and  lines  in  the  survey,  provided 
the  bank  of  the  river  was  one  of  the  boundary  lines.  The  grant  may  have 
been  so  limited  as  not  to  carry  it  to  the  middle  of  the  river,  and  yet  not 
exclude  the  right  to  the  alluvion. 

5.  SAM'S,— partly  caused  by  artificial  means.  Where  the  accretions  were 
slow  and  gradual,  and  their  formation  was  facilitated  by  the  construction 
of  coal  dykes  and  other  improvements  for  the  benefit  of  the  public,  and 
the  adjacent  proprietors  prevented  the  soil  thus  formed  from  washing  away, 
it  not  appearing  that  they  would  not  have  been  formed  without  such  aids, 
and  it  appearing  that  the  improvements  so  aiding  the  formation  were  not 
constructed  for  any  such  purpose,  and  the  proprietors  had  nothing  to  do 
with  the  erection  of  such  dykes,  etc. :  Held,  that  the  fact  tha*  the  labor  of 
other  persons  changed  the  current  of  the  river  and  caused  the  deposit  of 
alluvion  on  the  lands  of  the  adjacent  propr'ctd'rs,  could  not  deprive  them 
of  a  right  to  the  newly  made  soil.  , 
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Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  ejectment,  commenced  by  the  county 
of  St.  Clair  against  John  B.  Lovingston  and  the  Wiggins 
Ferry  Company,  in  the  St.  Clair  circuit  court,  on  the  26th  day 
of  August,  1870,  for  the  recovery  of  a  tract  of  land,  bounded 
on  the  north  by  the  southern  line  of  the  first  ferry  division  of 
the  city  of  East  St.  Louis,  as  laid  out  in  the  plat  of  the  first 
ferry  division  ;  on  the  east  by  the  west  line  of  survey  No.  579 ; 
on  the  west  by  the  low  water  mark  of  the  INIississippi  river, 
and  on  the  south  by  the  south  line  of  said  survey  No.  579  ex- 
tended to  low  water  mark  of  the  Mississippi  river. 

The  declaration  had  four  counts.  The  first  clain^ed  an 
estate  in  fee  simple;  the  second,  an  undivided  three-fourths 
in  fee;  the  third,  the  perpetual  possession;  and  the  fourth, the 
undivided  three-fourths  in  perpetual  possession. 

Appellants  pleaded  the  general  issue.  The  cause  was  tried 
by  a  jury  at  the  October  term,  1871.  The  jury  found  de- 
fendants guilty,  and  that  the  plaintiffs  were  entitled  to  an 
estate  in  fee  siipple  in  the  premises  described. 

The  plaintiff  below  claimed  title  to  the  land  under  the  act 
of  Congress  of  July  15th,  1870,  granting  and  donating  swamp 
and  overflowed  lands  of  the  United  States. 

The  court  overruled  defendants'  motion  for  a  new  trial,  and 
rendered  judgment  on  the  verdict  of  the  jury  for  the  plaintiff 
below,  from  which  the  defendants  appealed. 

Mr.  Wm.  H.  Undeewood,  and  Messrs.  Davis  &  Thomas, 
for  the  appellants. 

]Messrs.  G.  &  G.  A.  Kcerner,  and  Mr.  Louis  Houck,  for 
the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

If  the  land  of  the  riparian  proprietor  was  bounded  by  the 
Mississippi,  his  right  to  the  possession  and  enjoyment  of  the 
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alluvion  is  not  aifected,  whether  the  stream  be  navigable  or 
Bot.  By  the  common  law,  alluvion  is  the  addition  made  to 
land  by  the  washing  of  the  sea,  a  navigable  river  or  other 
stream,  whenever  the  increase  is  so  gradual  that  it  can  not  be 
perceived  in  any  one  moment  of  time. 

The  navigabilitv  of  the  stream,  as  the  terra  is  used  at  com- 
mon  law,  has  no  applicability  to  this  case.  If  commerce  had 
been  obstructed,  or  the  public  easement  interrupted,  or  a  ques- 
tion was  to  arise  as  to  the  ownership  of  the  bed  of  the  stream, 
then  the  inquiry  as  to  whether  the  stream  was  navigable  or 
not,  in  the  sense  of  the  common  law,  might  be  pertinent.  ISo 
such  question  is  presented.  On  this  branch  of  the  case,  the 
only  question  is,  have  the  United  States,  or  the  State,  or  the 
riparian  owner,  the  right  to  the  accretion? 

If  the  river  is  the  boundary,  the  alluvion,  as  fast  as  it  forms, 
becomes  the  property  of  the  owner  of  the  adjacent  land  to 
which  it  is  attached.  On  a  great  public  highway,  like  the 
Mississippi,  floating  an  immense  commerce,  and  bearing  it  to 
every  part  of  the  globe,  purchasers  must  have  obtained  lands 
fur  the  beneficial  use  of  the  river  as  well  as  for  the  land.  Can 
it  be  presumed  that  the  United  States  would  faiake  grants  of 
lands  bordering  upon  this  river,  with  its  turbulent  current, 
and  subject  to  constant  change  in  its  banks  by  alluvion  upon 
the  one  side  and  avulsion  upon  the  other,  and  then  claim  all 
accretion  formed  by  the  gradual  deposition  of  sand  and  soil, 
and  deprive  the  grantee  of  his  river  front?  If  he  should  lose 
his  entire  grant  by  the  washing  of  the  river,  he  muse  bear  the 
loss,  and  he  should  be  permitted  to  enjoy  any  gain  which  the 
ever-varying  channel  may  bring  to  him.  If  a  great  govern- 
ment were  to  undertake,  under  such  circumstances,  to  dispos- 
sess its  grantee  of  his  river  front,  the  attempt  would  be  akin 
to  fraud,  and  it  would  lose  the  respect  to  which  beneficent 
laws  and  tlie  protection  of  the  citizen  would  entitle  it. 

We  then  assume  that  the  act  of  Congress  of  1796,  (1  Stat. 
468,  sec.  9,)  which  declares  all  navigable  rivers  in  a  certain 
district,  public  highways,  has  no  bearing  upon  the  questions 
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to  be  considered.  The  riparian  owner  has  a  right  to  the  allu- 
vion, whether  the  stream  be  navigable  or  unnavigable. 

Blackstone  says  (2d  book,  2^2,)  as  to  lands  gained  from  the 
sea  by  alluvion,  where  the  gain  is  by  little  and  little,  by  small 
and  imperceptible  degrees,  it  shall  go  to  the  owners  of  the 
land  adjoining.  "For  de  minimis  non  curat  lex;  and,  besides, 
these  owners  being  often  losers  by  the  breaking  in  of  the  sea, 
or  at  charges  to  keep  it  out,  this  possible  gain  is  therefore  a 
reciprocal  condition  for  such  charge  or  loss." 

The  same  reasoning  applies,  with  all  its  force,  to  the  lands 
abutting  upon  the  Mississippi  river. 

In  3fiddleton  v.  Pritchard,  .3  Scam.  510,  this  court  said:  All 
alluvions  belong  to  the  riparian  proprietor,  both  by  the  com- 
mon and  civil  law. 

In  the  case  of  The  King  v.  Lo7^d  Yarborough,  3  Barn.  &  Cress. 
91,  land  gained  from  the  sea  by  alluvion  or  projection  of  ex- 
traneous matter,  whereby  the  sea  was  excluded  and  prevented 
from  overflowing  it,  was  adjudged  to  be  parcel  of  the  demesne 
lands  of  the  adjacent  manor. 

This  question  has  been  discussed  with  profound  research 
and  o;reat  abilitv  bv  the  courts  in  Louisiana,  as  to  the  accre- 
tions  upon  this  same  river,  and  the  law  clearly  announced. 

In  Municipality  No.  2  v.  Orlecms  Cotton  Press,  18  Louisiana, 
122,  it  was  declared  that  the  right  to  future  alluvial  forma- 
tions was  a  right  inherent  in  the  property,  an  essential  attri- 
bute of  it,  the  result  of  natural  law,  in  consequence  of  the 
local  situation  of  the  land;  that  cities  as  Avell  as  individuals 
had  the  right  to  acquire  it,-pere  alluvio7iis,  as  riparian  proprie- 
tor; and  that  the  right  was  founded  in  justice,  both  on  ac- 
count of  the  risks  to  which  the  land  was  exposed,  and  the 
burden  of  protecting  the  estate.  The  court  further  assimil- 
ated the  rio;ht  to  the  riffht  of  the  owner  of  lands  to  the  fruits 
of  a  tree  growing  thereon,  and  said :  "  Such  an  attempt  to 
transfer  from  the  owner  of  the  land  to  the  citv  the  future  in- 
crease  by  alluvion,  would  be  as  legally  absurd  as  if  the  legis- 
lature had  declared  that,  after  the  incorporation  of  the  city, 
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the  fruits  of  all  the  orange  trees  within  its  limits  should  be- 
long thereafter  to  the  city,  and  not  to  the  owners  of  the 
orchards  and  gardens." 

The  same  principle  was  declared  in  Banks  v.  Ogden,  2  Wal. 
U.  S.  57,  as  applicable  to  Lake  Michigan. 

See  also,  Tlie  Mayor,  etc.,  of  New  Orleans  v.  The  United  Stales, 
10  Peters,  662;  Jones  v.  Soulard,  24  Howe,  U.  S.  41. 

The  same  doctrine  is  fully  declared  in  a  recent  case :  War- 
ren  v.  Chambers,  25  Ark.  120. 

To  determine  the  title  to  the  accretion,  we  must  ascertain 
the  locality  of  the  land  of  the  adjacent  owner.  "We  need  not 
enter  upon  a  discussion  of  the  laws  of  Congress  and  of  the 
State,  by  virtue  of  which  the  county  claims  title,  if  the  land 
previously  granted  by  the  United  States  was  bounded  by  the 
river,  and  the  accretion  is  attached  to  it. 

Hilgard,  the  surveyor,  testified  that  the  accretion  was  all 
west  of  the  Condaire  tract.  The  only  portion  of  the  field  notes 
we  desire  to  call  attention  to  is  the  following :  ^'  To  a  post  on 
the  westerly  side  of  the  river  L'Abbe,  or  Cahokia  Creek, 
thence  down  the  said  river  or  creek,  with  the  different' courses 
thereof,"  and,  "  thence  N.  85  deg.  W.  174  poles  to  a  post  on  the 
bank  of  the  Mississippi  river,  from  which  thence  N.  5  deg.  E. 
up  the  Mississippi  river,  and  binding  therewith,^'  (passing  the 
southwesterly  corner  of  Nicholas  Jarrot's  survey  No.  579, 
claim  No.  99,  at  6  poles,)  551   poles   and   10  links,  to  a  post 

northwesterly  corner  of  Nicholas  Jarrot's  survey  No.  ■ , 

claim  No.  100."  This  survey  was  made  in  1815.  From  the 
copy  of  the  plat  of  it,  from  the  custodian  of  the  United  States 
survej^'s,  it  will  be  seen  that  the  line  along  Cahokia  Creek  me- 
anders with  the  stream,  which  was  sinuous,  and  hence  the  call 
in  the  notes,  "down  the  said  creek  with  the  different  courses 
thereof." 

A  further  examination  of  the  plat  will  show  that,  though 
the  line  from  "a  post  on  the  bank  of  the  Mississippi  river," 
"to  a  post  northwesterly  corner  of  Nicholas  Jarrot's  survey, 
claim  No.  100,"  is  a  straight  line,  the  river  bank,  as  indicated 
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by  the  plat,  was  also  straight  in  1815.  The  Condaire  survey 
embraces  three  militia  claims,  which  had  been  surveyed  be- 
fore, and  which  were  confirmed  to  Jarrot. 

One  of  the  Jarrot  surveys  begins  on  the  bank  of  the  Mis- 
sissippi, and  thence  to  a  point  in  the  river,  etc. 

The  defendants  traced  title  from  patents  confirmatory  of 
these  several  surveys,  and  they  also  proved  title  to  "Bloody 
Island,"  which,  when  surveyed  in  1824,  was  three-fourths  of 
a  mile  north  of  the  tract  in  controversy. 

In  behalf  of  the  county,  it  is  assumed  that  the  patent  to 
survey  579  contains  no  indication  that  the  river  is  the  boun- 
dary ;  that  the  west  line  of  the  Condaire  claim,  being  the  line 
next  to  the  river,  is  identical  with  the  west  line  of  the  militia 
claims;  that  Condaire  took  no  portion  of  the  militia  claims, 
but  only  the  fractions  east  of  them  and  between  them  and  Ca- 
hokia  creek;  that  the  lands  granted  were  bounded  by  specific 
lines,  and  not  by  the  river,  and  therefore  the  grants  are  limited 
grants,  and  the  land  in  dispute  is  outside  of  their  boundary 
lines. 

Concede  that  the  Jarrot  survey  did  not  make  the  river  the 
boundary,  by  specific  call,  yet  its  beginning  was  on  the  bank 
of  the  river,  opposite  St.  Louis,  and  thence  it  followed  the 
river  to  a  point  in  it.  Hilgard  testified  that  this  survey  was 
on  the  old  bank  of  the  river.  It  is,  then,  evident  that  at  this 
time,  which  was  some  years  prior  to  the  Condaire  survey,  there 
was  no  land  between  the  western  line  of  the  Jarrot  survev 
and  the  river.  All  the  plats  introduced  in  evidence  show  that 
the  river  bank  was  straight,  and  the  point  in  the  river  must 
have  been  made  for  the  purpose  of  obtaining  the  bearing  of 
the  witness  tree,  a  sycamore,  250  links  from  the  point.  It  is 
manifest  that  the  river  was  the  boundary,  and  whether  the 
grant  was  bounded  hy  the  river,  or  on  the  river,  can  make  no 
difference  as  to  the  question  involved.  The  grant  may  be  so 
limited  as  not  to  carry  it  to  the  middle  of  the  river,  and  yet 
not  exclude  the  right  to  the  alluvion. 
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A  large  number  of  cases  have  been  cited  by  one  of  the 
counsel  for  the  county,  to  establish  that  a  grant  is  not  carried 
to  the  centre  of  a  stream,  but  stops  at  the  bank,  if  the  grant- 
or describes  the  line  as  upon  the  margin,  or  at  the  edge  or 
shore,  and  that  these  terms  become  monuments,  and  that  they 
indicate  an  intention  to  stop  at  the  edge  or  margin  of  the 
river. 

This  may  be  good  law,  and  not  affect  the  right  of  the  de- 
fendants. They  do  not  claim  the  bed  of  the  stream,  and  the 
proof  shows  that  the  river  does  not  run  over  the  land  in  dis- 
pute at  ordinary  stages  of  water.  Their  claim,  if  established, 
does  not  obstruct  the  river,  or  interfere  with  its  free  naviga- 
tion and  use  by  the  public. 

But  the  Condaire  survey  not  only  covers  the  Jarrot  sur- 
veys, but  extends  beyond  them.  It  not  only  takes  any  frac- 
tions between  the  Jarrot  surveys  and  Cahokia  creek,  but  the 
land,  if  any,  between,  their  western  line  and  the  river.  The 
Condaire  survey  run  up  the  river  and  binding  therewith,  and 
joassed  the  southwesterly  corner  of  the  Jarrot  survey,  JS^o. 
579,  at  6  poles.  Language  could  not  make  it  more  plain  that 
the  western  line  was  bounded  by  the  river,  and  the  plats  con- 
firm this  view. 

The  only  construction  to  be  given  to  these  grants  is,  that 
the  United  States  had  conveyed  the  land  to  the  bank  of  the 
Mississippi.  It  follows  that  the  grantees  were  riparian  pro- 
prietors, and  are  the  owners  of  the  alluvial  formations  at- 
tached to  their  lands. 

Unless  such  construction  be  given  and  adhered  to  rigidly, 
almost  endless  litigation  must  ensue  from  the  frequent  changes 
in  the  current  of  the  Mississippi,  and  the  continual  deposits 
upon  one  or  the  other  of  its  banks ;  the  value  of  land  upon 
its  borders  would  depreciate,  and  the  prosperity  of  its  beauti- 
ful towns  and  cities  would  be  seriously  impaired. 

Counsel  say,  at  the  time  the  locations  were  made  there  was 
no  advantage  of  river  front,  no  wharfage  and  no  wood  yards. 
This  may  be  true,  but  even  at  this  early  period  the  grantees 
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must  have  realized  the  vast  importance  of  the  Mississippi  to 
them^  and  to  all  the  people  of  the  States  bordering  upon  it,  in 
the  grand  future  soon  to  be  nnfolded.  They  must  have  seen 
the  necessity,  and  accepted  the  grants  for  the  purpose  of  se- 
curing an  approach  to  the  river. 

From  the  proof,  before  1819  a  ferry  was  established  across 
the  river  near  to  the  land  in  dispute,  and  has  been  since  in 
constant  operation.  Before  the  grant  of  the  swamp  and  over- 
flowed lands  to  the  State,  in  1850,  a  city  had  sprung  up  on  the 
Missouri  side  of  the  river,  and  a  prosperous  village  was  grow- 
ing on  the  Illinois  shore.  Before  the  survey  by  the  county 
of  the  swamp  lands,  in  1852,  a  charter  for  a  railroad  had  been 
granted  by  the  State,  which  resulted  in  the  construction  of  a 
road  from,  Terre  Haute,  in  the  State  of  Indiana,  to  Illinois- 
town.  Prior  to  the  grant  made  by  the  United  States  in  1870, 
as  shown  by  the  plat  offered  in  evidence,  a  number  of  rail- 
road tracks  had  been  constructed  upon  the  ground  formed  by 
accretion,  and  an  elevator  erected  and  dykes  for  the  use  of 
wagons,  and  a  large  expenditure  of  money  made  by  the  ferry 
company  for  the  preservation  of  the  banks  recently  made. 

It  needed  no  prophetic  eye  to  foresee,  prior  to  the  year 
1850,  these  grand  improvements  which  bring  the  products  of 
an  empire  to  the  father  of  Avaters.  Their  absolute  necessity, 
and  consequent  construction,  as  an  outlet  for  our  immense 
produce,  had  been  known  for  more  than  a  quarter  of  a  century 
before  their  completion.  Their  usefulness  would  be  greatly 
crippled,  and  the  public  thereby  seriously  suffer,  if  ready  ac- 
cess to  the  river  -was  denied. 

It  would  be  a  strained  construction,  to  hold  that,  in  making 
these  grants,  the  United  States  reserved  all  accretions,  and 
thus  to  deprive  these  proprietors  of  ferry  privileges  and  the 
beneficial  enjoyment  of  the  river. 

It  is  further  contended  that  the  lands  are  not  accretions,  as 
they  were  made  by  artificial,  and  not  natural,  means.  It  is 
not  at  all  certain,  from  the  proof,  that  the  accretions  were  en- 
tirely the  result  of  artificial  structures,  or  that  they  would  not 
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have  been  formed  without  them.  The  construction  of  coal 
dykes  facilitated  the  formation,  and  the  soil  was  prevented 
from  washing  away  by  the  expenditure  of  money  by  the  ferry 
company. 

Jonathan  Moore,  who  had  known  the  river  since  1813,  tes- 
tified that  the  accretions  had  commenced  to  form  before  the 
construction  of  the  dykes,  and  McClintock  and  Jarrot  testi- 
fied to  the  same  effect. 

Concede,  however,  that  the  dykes,  to  some  extent,  caused 
the  accretions;  they  were  not  constructed  for  such  purpose, 
and  appellants  had  nothing  to  do  with  their  erection.  They 
were  built  for  the  accommodation  of  the  public,  and  to  se- 
cure an  approach  to  the  ferry  boats,  and  the  city  of  St.  Louis 
did  some  work  to  preserve  its  harbor.  Improvements  were 
also  made  by  the  United  States  to  throw  the  channel  of  the 
river  towards  the  city. 

The  fact  that  the  labor  of  other  persons  changed  the  cur- 
rent of  the  river,  and  caused  the  deposit  of  alluvion  upon  the 
land  of  appellants  can  not  deprive  them  of  a  right  to  the 
newly  made  soil. 

Chancellor  Kent,  after  declaring  the  common  law  doctrine, 
that  grants  of  land  bounded  on  the  margins  of  rivers,  carry 
the  exclusive  right  of  the  grantee  to  the  centre  of  the  stream, 
unless  there  is  a  clear  intention  to  stop  at  the  edge,  says  :  "The 
proprietors  of  the  adjoining  banks  have  the  right  to  use  the 
land  and  water  of  the  river,  as  regards  the  public,  in  any  way 
not  inconsistent  with  the  easement;  and  neither  the  State  nor 
any  other  individual  has  the  right  to  divert  the  stream  and 
render  it  less  useful  to  the  owners  of  the  soil."  3  Vol.  Corn. 
427. 

If  portions  of  soil  were  added  to  real  estate  already  pos- 
sessed, by  gradual  deposition,  through  the  operation  of  natu- 
ral causes,  or  by  slow  and  imperceptible  accretion,  the  owner 
of  the  land  to  which  the  addition  has  been  made  has  a  perfect 
title  to  the  addition.  Upon  no  principle  of  reason  or  justice 
should  he  be  deprived  of  accretions  forced  upon  him  by  the 


1872.]       LoviNGSTON  et  al.  v.  St.  Clair  County.  65 

Opinion  of  the  Court. 

labor  of  another  without  his  consent  or  connivance,  and  thus 
cut  oflp  from  the  benefits  of  his  original  proprietorship.  If 
neither  the  State  nor  any  other  individual  can  divert  the  water 
from  him,  artificial  structures,  which  cause  deposits  between 
the  old  and  new  bank,  should  not  divest  him  of  the  use  of  the 
water.  Otherwise,  ferry  and  wharf  privileges  might  be  utterly 
destroyed,  and  towns  and  cities,  built  with  sole  reference  to 
the  use  and  enjoyment  of  the  river,  might  be  entirely  sepa- 
rated from  it. 

In  Godfrey  v.  The  City  of  Alton,  12  111.  29,  the  public  land- 
ing had  been  enlarged  and  extended  into  the  river,  both  by 
natural  and  artificial  means,  and  this  court  held  that  the  ac- 
cretions attached  to  and  formed  a  part  of  the  landing. 

In  New  Orleans  v.  The  United  States,  10  Peters,  662,  the 
quay  had  been  enlarged  by  levees  constructed  by  the  city  to 
prevent  the  inundation  of  the  water,  and  the  court  held  that 
this  did  not  impair  the  rights  of  the  city  to  the  quay. 

In  Jones  v.  Soulard,  supra,  the  intervening  channel  between 
the  island  and  the  Missouri  shore  had  been  filled  up,  in  con- 
sequence of  dykes  constructed  by  the  city,  and  the  riparian 
owner  succeeded. 

In  the  case  at  bar,  the  accretions  have  not  been  sudden,  but 
gradual,  as  we  gather  from  the  testimony.  The  city  of  St. 
Louis,  to  preserve  its  harbor,  and  to  prevent  the  channel  from 
leaving  the  Missouri  shore,  threw  rock  into  the  river,  and  the 
coal  dykes  were  made  to  afford  access  to  boats  engaged  in  car- 
rying across  the  river.  The  ferry  company  protected  such 
accretions  by  an  expenditure  of  labor  and  money. 

The  accretions,  then,  are  partly  the  result  of  natural  causes  and 
structures  and  work  erected  and  performed  for  the  good  of  the 
public.  Appellants  should  not  thereby  lose  their  frontage  on 
the  river  and  be  debarred  of  valuable  rights  heretofore  en- 
joyed. This  would  be  a  grievous  wrong,  for  which  there 
would  be  no  adequate  redress. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 

remanded.  Judgment  reversed. 

5 — BIth  III. 
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County  of  Marion. 

1.  Fees  of  county  officers — special  laws  relating  to,  abrogated  by  the  con- 
stitution. The  last  clause  of  section  11  article  10  of  the  constitutiou  of 
1870,  abrogated  all  special  laws  relating  to  fees  of  township  and  county 
officers,  in  force  at  the  time  of  the  adoption  of  that  instrument,  and  re- 
quired that  such  officers  should  receive  ouly  such  fees  as  were  provided 
by  laws  of  general  operation  throughout  the  State,  until  the  meeting  of  the 
first  general  assembly  thereafter. 

2.  It  seems  that  the  effect  of  this  clause  was  not  only  to  repeal  all  such 
special  laws  in  particular  counties,  but  also  to  revive  in  such  counties 
the  general  fee  bill  laws  of  the  State  until  the  legislature  should  revise 
these  laws  when  they  came  to  classify  the  counties  according  to  popu- 
lation. 

3.  The  twelfth  section  of  the  same  article  of  the  constitution,  which 
provides  that  all  laws  fixing  the  fees  of  State,  county  and  township  offi- 
cers, shall  terminate  with  the  terms  respectively  of  those  who  might  be 
in  office  at  the  meeting  of  the  first  general  assembly  after  the  adoption  of 
the  constitution,  and  gives  the  legislature  the  right  to  reduce  the  fees  of 
existing  officers,  is  not  in  conflict  with  the  last  clause  of  section  10  of 
same  article.  Section  10  repealed  all  special  laws,  while  section  12  was 
intended  to  do  away  with  the  general  laws  on  the  subject  of  fees  for  such 
officers  at  the  end  of  their  terms  of  office. 

4.  Constitutional,  law  —  construction  —  argument  ab  inconvenienti. 
Where  a  constitutional  provision  is  plain  and  unambiguous,  the  fact  that 
it  may  work  great  inconvenience  or  hardship  to  a  particular  class  of  offi- 
cers or  persons,  furnishes  no  ground  for  the  courts,  by  construction,  to  per- 
vert its  evident  intention. 

5.  Same— repealing  statutes.  A  constitution  being  the  organic  law  of 
the  State,  is  supreme,  and  controls  all  other  laws  which  are  in  force  when 
it  is  adopted,  or  which  are  enacted  after  it  comes  into  existence.  Having 
the  power  to  prevent  particular  legislation,  it  must  have  the  same  power 
to  repeal  existing  legislation,  and  does  repeal  all  prior  statutes  in  conflict 
with  its  provisions. 

6.  Same — no  subsequent  legislation  necessary  to  repeal  laws  conflicting 
with.  As  the  ffmdamental  law  of  the  State  is  equally  efficacious  to  control 
every  department  of  government  and  the  acts  of  every  member  of  the  com- 
munity, it  follows  that,  when  it  prohibits  the  performance  of  an  act  by 
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communities,  individuals  or  officers,  it  must  be  obeyed,  and  courts  will 
enforce  the  prohibition  without  awaiting  the  action  of  eitlicr  of  the  other 
departments. 

7.  Same — rule  of  interpretation.  Where  a  constitutional  provision  will 
bear  two  constructions,  one  of  which  is  consistent  with,  and  the  other  in- 
consistent with,  an  intention  expressed  clearly  in  a  previous  section,  the 
former  must  be  adopted,  that  both  provisions  may  stand  and  have  effect. 

Appeat.,  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  T.  E.  Merritt,  and  Mr.  Henry  C.  Goodnow,  for  the 
appellant. 

Mr.  M.  Schaeffer,  Mr.  Tilman  Raser,  and  Mr.  D.  C. 
Jones,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears,  from  the  record  in  this  case,  that  appellant  was 
clerk  of  the  county  court  of  Marion  county  at  the  time  the 
services  were  rendered  ;  that  the  fees,  for  the  recovery  of 
which  this  suit  was  brought,  were  charged  for  services  ren- 
dered as  clerk  after  the  adoption  of  the  present  constitution. 
The  fees  are  charged  and  claimed  under  the  act  of  February, 
1865,  (Sess.  Laws,  p.  65,)  entitled  "An  act  to  fix  the  fees  of 
certain  officers  in  certain  counties  therein  named,'"  which  act 
was  continued  in  force  by  the  act  of  February  26,  1867. 
(Sess.  Laws,  p.  111.)  The  act  is  special  in  its  scope,  and  does 
not,  in  its  spirit,  apply  to  all  like  officers  of  the  State,  but  is, 
in  terras,  restricted  to  the  counties  therein  named.  See  The 
People  v.  Miner,  47  111.  33. 

It  is  contended  that  the  11th  section  of  article  10  of  the 
present  constitution  has  abrogated  this  act,  and  that  the  fees 
charged  under  it  are  not  warranted  by  any  law.  That  section 
is  this:  "The  fees  of  township  officers  and  each  class  of 
county  officers,  shall  be  uniform  in  the  class  of  counties  to 
\.vhich  they  respectively  belong.  The  compensation  herein 
provided  for  shall  apply  to  officers  hereafter  elected,  but  all 
fees  established  by  special  laws  shall  cease  at  the  adoption  of 
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this  constitution,  and  such  officers  shall  receive  only  such  fees 
as  are  23rovided  by  general  law." 

The  first  and  second  clauses  of  this  section  seem  to  apply  to 
subsequent  legislation  in  regard  to  fees,  rendered  necessary 
from  the  requirements  of  the  constitution.  They  refer  to 
classes  of  officers  and  counties  which  are  required  by  that  in- 
strument ;  and  it  declares  that  the  compensation  therein  pro- 
vided for  shall  only  apply  to  officers  who  should  be  subse- 
quently elected.  But  tlie  last  clause  manifestly  refers  to  spe- 
cial laws  then  in  force,  giving  fees  to  such  officers,  and  it 
emphatically  declares  that  such  fees  shall  cease  upon  the  adop- 
tion of  the  constitution.  This  language  is  clear  and  unam- 
biguous. It  neither  requires  nor  admits  of  construction.  No 
ingenuity  can  torture  this  language  into  any  meaning,  but  the 
fees  allowed  by  special  laws  then  in  force  should  cease  when 
that  instrument  should  be  adopted  by  the  people. 

Such  fees  are  expressly  named,  and  hence  none  other  can 
be  embraced.  To  hold  that,  under  this  provision,  special  laws 
giving  fees  could  be  continued,  would  be  to  disregard  the 
plainest  expression  that  could  be  made  by  the  use  of  lan- 
guage. It  would  violate,  without  the  least  pretense  of  an 
ambiguity  or  uncertainty  of  meaning,  one  of  the  plainest  pro- 
visions of  the  fundamental  law  of  the  State.  But  it  is  urged 
that  great  inconvenience  must  result  if  this  provision  is  en- 
forced. If  such  were  the  case,  it  would  afford  no  reason  or 
the  slightest  pretense  of  an  excuse  for  overriding  the  provi- 
sions of  the  constitution.  Even  if  the  officers  were  left  Avith- 
out  compensation  until  the  legislature  should  provide  by  law 
for  such  fees,  that  would  be  a  great  hardship  and  manifestly 
unjust,  but  that  would  not  abrogate  the  constitution.  That 
instrument  is  designed,  from  the  very  nature  of  things,  to  be 
permanent  and  unyielding  in  its  provisions.  Mere  necessity 
or  inconvenience  to  a  class  of  persons  does  not,  nor  can  it 
change,  its  requirements.  All  departments  of  government,  all 
officers  and  all  classes  of  persons,  as  well  as  each  individual 
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must  conform  their  acts  to  its  provisions  so  long  as  they  re- 
main in  force,  and  they  can  only  be  altered,  changed  or  ab- 
rogated by  the  power  that  adopted  them. 

But  the  framers  of  that  section  have  not  imposed- an  unjust 
provision  upon  such  officers,  as  they  have,  while  repealing  all 
special  laws  giving  fees  in  terms,  revived  the  general  fee  bill 
laws  of  the  State.  In  this  they  made  ample  provision  for 
compensation  to  such  officers  until  the  general  assembly 
should  revise  these  laws  when  they  came  to  classify  the  coun- 
ties. This  section  unmistakably  declares  that  such  officers 
shall  receive  fees  under  the  general  laws  then  in  force.  This 
is  so  clear  and  manifest  that  it  requires  no  reasoning  to  make 
it  obvious  to  the  comprehension  of  every  mind. 

Nor  will  it  be  seriously  contended  that  the  constitution  can 
not,  by  its  own  inherent  power,  repeal  statutes  which  conflict 
Avith  its  provisions.  Such  has  always  been  conceded  to  it,  as 
one  of  the  effects  of  the  adoption  of  such  instruments.  Being 
the  organic  law,  it  is  supreme,  and  controls  all  other  laws 
which  are  in  force  when  it  is  adopted,  or  Avhich  are  enacted 
after  it  comes  into  existence.  If  it  has  the  power  to  prevent 
particular  legislation,  it  must  be  invested  with  the  same  power 
to  repeal  existing  legislation.  And  it  is  equally  efficacious  to 
control  the  acts  of  the  individual  members  of  the  community. 
When  it  prohibits  the  performance  of  an  act  by  communities, 
individuals  or  officers,  it  must  be  obeyed,  and  the  courts  must 
enforce  the  prohibition  without  awaiting  the  action  of  either 
of  the  other  departments  of  the  government.  This  rule  was 
announced  in  the  case  of  Hills  v.  The  City  of  Chicago,  60  111. 
86,  and  Supervisors,  etc.  v.  Jones,  63  id,  531,  and  the  doc- 
trine is  sustained  by  numerous  decisions  of  other  courts. 
But  if  it  were  not,  it  is  so  obviously  correct  that  we  should 
have  no  hesitation  in  its  adoption. 

Nor  do  we  see,  as  is  contended,  that  the  12th  section  of  the 
same  article  conflicts  with  the  eleventh  section.  That  section 
provides  that  all  laws  fixing  the  fees  of  State,  .county  and 
township  officers,  shall  terminate  with  the  terms  resjDectively 
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of  those  who  may  be  in  office  at  the  meeting  of  the  first  gen- 
eral assembly  after  the  adoption  of  the  constitution.  And  it 
requires  the  general  assembly,  by  general  law,  uniform  in  its 
operation,  to  provide  for  and  regulate  the  fees  of  such  officers 
and  their  successors  so  as  to  reduce  the  same  to  a  reasonable 
compensation  for  services  actually  rendered.  And  the  last 
clause  reserves  the  right  to  the  general  assembly  to  reduce  the 
fees  of  existing  officers. 

We  have  seen  that,  by  the  adoption  of  the  eleventh  section, 
all  special  laws  allowing  fees  to  such  officers  were  suspended 
in  their  operation,  and  fees  thereunder  were  prohibited. 
What,  then,  was  the  purpose  and  effect  of  the  twelfth  section? 
The  first  object  declared  is,  that  the  fee  bill  laws  then  in  ex- 
istence should  not  remain  in  force  beyond  the  term  for  which 
the  officers  were  elected.  The  eleventh  section  having  re- 
pealed the  special  laws,  it  was  intended  that  the  twelfth 
should  abrogate  the  general  law  on  the  subject  of  fees  for 
such  officers  at  the  end  of  their  terms ;  that  before  that  time 
should  elapse,  a  new  general  law,  uniform  in  its  operation  as 
to  classes  of  counties  and  officers,  should  be  adopted,  giving  a 
reasonable  compensation  for  services  actually  performed. 

The  framers  of  these  two  sections  have  manifested  no  in- 
tention to  continue  the  special  laws  in  force,  but  have  said 
they  should  cease  to  operate  when  the  constitution  should  be 
adopted.  Having  made  this  explicit  declaration,  the  canons 
of  interpretation  would  not  permit  us  to  hold  that  this  express 
declaration  was  intended  to  be  abrogated  and  rendered  inef- 
fective by  the  use  of  language  which  may  bear  two  construc- 
tions, one  of  which  would  produce  that  effect,  and  the  other 
sustain  the  provisions.  The  deliberate  will  of  the  body  fram- 
ing the  organic  law,  thus  expressed,  can  not  be  thwarted  by 
such  a  mode  of  interpretation.  If  the  language  of  the  latter 
section  will  bear  two  constructions,  one  consistent  and  the 
other  inconsistent  Avith  the  previously  expressed  intention,  the 
former  construction  must  be  adopted,  that  both  may  stand.  It, 
then,  must  be  held  that  the  laws  referred  to  in  the  first  clause 
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of  the  twelfth  section  are  the  general  laws,  not  including  spe- 
cial laws  on  that  subject. 

The  language  of  that  clause  is  only  permissive  as  to  the  con- 
tinuance of  such  laws  until  the  terms  of  office  shall  terminate. 
It  has  not  declared  that  they  shall  remain  in  force  until  that 
time,  but  it  is  peremptory  that  they  shall  then  terminate. 
And  it  expressly  reserves  the  right  to  reduce  the  fees  of  such 
officers.  This  provision  of  the  twelfth  section  only  designed 
to  continue  the  general  fee  bill  laws  in  force  until  the  general 
assembly  should  revise  the  subject  and  adopt  a  new  tariff  of 
fees,  but  not  to  a  period  longer  than  the  expiration  of  the 
term  for  which  such  officers  were  elected.  This  is  manifestly 
the  meaning  of  these  two  sections.  No  other  view  which  we 
have  been  able  to  take  of  them  is  harmonious  or  consistent, 
and  hence  we  have  been  impelled  to  the  conclusions  an- 
nounced. 

After  the  adoption  of  the  constitution,  such  officers  were 
only  entitled  to  such  fees  as  the  general  laws  of  the  State 
gave  them  for  services  rendered.  For  compensation,  they 
can  only  look  to  the  general  and  not  to  special  laws. 

We  perceive  no  error  in  this  record,  and  the  judgment  is 

affirmed. 

Judgment  affirmed. 
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George  Briscoe 

V. 

Johnson  A.  Power. 

A.ssmvrpsiT  for  money  paid  to  the  use  of  the  defendunt — whetlwr  the  action 
will  lie.  B  bought  of  A  a  quarter  section  of  land,  and,  to  secure  the  pur- 
chase  money,  executed  to  him  five  certain  promissory  notes  and  a  deed  of 
trust  on  the  land.  Soon  after  the  purchase,  B  sold  and  conveyed  the  land 
to  C,  subject  to  the  deed  of  trust  thereon.  Subsequently  C  sold  and  con- 
veyed the  east  half  of  the  land  to  D,  and  afterwards  the  other  half  to  E — 
both  conveyances  being  expressly  made  subject  to  the  deed  of  trust.  After- 
wards the  notes  secured  by  the  deed  of  trust  were  assigned  to  F.  At  the 
time  C  sold  to  D,  he  took  from  A  an  agreement  to  release  from  the  deed 
of  trust  the  tract  so  sold  to  him,  on  the  payment  of  one-half  the  purchase 
money  due  on  the  entire  tract,  which  agreement  C  assigned  to  D,  and  it 
was  by  him  placed  on  file  in  the  proper  office.  When  the  last  note  of  the 
series  secured  by  the  deed  of  trust  became  due,  the  other  four  having  been 
paid,  D  and  E  each  having  paid  one-half,  E  paid  the  whole  of  the  note, 
principal  and  interest,  to  F,  and  then  brought  suit  in  assumpsit  against  D, 
for  money  by  him  paid  to  the  use  of  D,  to  recover  of  the  latter  the  amount 
of  his  pro  rata  liability  on  the  note :  Held,  though  the  land  of  D  was  sub- 
ject to  its  pro  rata  share  of  the  purchase  money  secured  by  the  deed  of 
tj'ust,  that  the  action  would  not  lie,  as  there  was  no  personal  undertaking, 
either  express  or  implied,  on  the  part  of  D  to  pay  the  debt  to  A  or  any  one 
else,  and  certainly  not  to  E.  The  acceptance  of  the  agreement  made  'bj  A 
to  release  his  land  on  the  payment  of  one-half  the  whole  purchase  money, 
created  against  D  no  such  liability.  The  extent  of  his  undertaking  was 
that  the  land  should  be  liable  in  his  hands  for  the  debt  due  on  it. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  B.  B.  Smith,  and  Mr.  M.  Sch^ffer,  for  the  appellant. 

Mr.  W.  W.  WiLLARD,  and  Mr.  H.  C.  Goodnow,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  instituted  in  the  Marion 
circuit  court,  by  the  appellee  against  the  appellant,  for  money 
paid  to  his  use. 
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The  principal  ground  relied  on  to  reverse  the  judgment  is 
tliat  there  was  no  personal  liability,  no  express  or  implied 
promise,  on  the  part  of  the  appellant  to  repay  the  money  tlie 
appellee  may  have  paid  to  his  use.  The  objection  is  well 
taken.  No  relation  of  debtor  and  creditor  is  shown  to  have 
existed  between  the  parties  arising  out  of  any  express  or  im- 
plied obligation. 

The  facts  in  the  record  which  were  supposed  to  have  given 
the  right  of  action  to  the  appellee,  may  be  concisely  stated  as 
follows:  In  May,  1861,  Catharine  Tannear  bought  of  Samuel 
Gaty  a  quarter  section  of  land  in  Marion  county,  and,  to  se- 
cure the  purchase  money,  executed  to  him  five  certain  prom- 
issory notes  and  a  deed  of  trust  on  the  land.  Soon  after  her 
purchase,  she  sold  and  conveyed  the  land  to  a  man  by  the 
name  of  Loyd,  subject,  however,  to  the  deed  of  trust  thereon. 
Subsequently,  Loyd  sold  and  conveyed  the  east  half  of  said 
tract  of  land  to  the  appellant  and  the  other  half  to  the  appel- 
lee, and  both  conveyances  were  expressly  made  subject  to  the 
deed  of  trust.  At  the  time  Loyd  sold  to  appellant,  he  took 
from  Gaty  an  agreement  to  release  from  the  deed  of  trust  the 
tract  of  land  so  sold  to  him,  on  the  payment  of  one-half  of  the 
purchase  money  due  on  the  entire  tract,  which  agreement 
Loyd  assigned  to  appellant,  and  it  was  by  him  placed  on  file 
in  the  proper  office.  The  unpaid  notes  given  by  Catharine 
Tannear  and  her  husband  to  Gaty  were  subsequently  assigned 
to  Edgar  L.  Briscoe. 

When  the  second,  third  and  fourth  notes  of  the  series  be- 
came due,  Edgar  L.  Briscoe  was  about  to  sell  the  land  of 
appellee  to  make  the  whole  amount  then  due.  Appellee  ten- 
dered his  pro  rata  share  due  on  the  notes,  but  Briscoe  refused  to 
receive  it,  and  directed  the  trustee  named  in  the  deed  to  pro- 
ceed with  the  sale,  which  he  did  do,  and  at  which  sale  Edgar 
L.  Briscoe  himself  became  the  purchaser.  Thereupon  the 
appellee  filed  a  bill  to  set  aside  the  sale,  on  the  ground  that 
the  land  of  the  appellant  as  well  as  his  own  was  bound  fur 
the  debt,  and  that  when  he  tendered  the  holder  of  the  unpaid 
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notes  his  2^ro  rata  share,  it  was  the  duty  of  the  trustee  to  have 
first  oiFered  the  land  of  the  appellant  before  proceeding  to  sell 
his  land.  The  circuit  court  decreed  the  relief  sought,  and  on 
appeal  that  decree  was  affirmed  in  this  court.  Briscoe  v.  Power, 
47  111.  447. 

When  the  fifth  note,  which  was  the  last  of  the  series,  be- 
came due,  the  appellee  paid  the  full  amount  of  principal  and 
interest,  and  this  suit  was  commenced  to  recover  of  appellant 
his  pro  rata  share. 

There  can  be  no  doubt  that  the  land  of  the  appellant  was 
liable  for  its  pro  rata  share  of  the  purchase  money.  It  was 
so  held  in  the  opinion  in  the  former  suit  between  these  same 
parties.  But  it  does  not  appear  that  there  was  any  personal 
undertaking  on  the  part  of  the  appellant  to  pay  the  debt  to 
Gaty  or  any  one  else — certainly  not  to  the  appellee. 

The  acceptance  of  the  agreement  made  by  Gaty  to  release 
his  land  on  the  payment  of  one-half  the  whole  purchase  money, 
created  no  such  liability.  The  extent  of  his  undertaking  was 
that  the  land  should  be  liable  in  his  hands  for  the  debt  due 
on  it.  It  is  a  familiar  principle  that  a  party  can  not  make 
another  his  debtor  by  paying  money  to  his  use  without  a  re- 
quest so  to  do.  No  evidence  of  any  request  appears  in  the 
record,  and  it  is  not  pretended  that  there  was  any. 

The  appellee  has  mistaken  the  forum  in  which  relief  can  be 
had.  If  he  was  compelled  to  pay  the  entire  debt,  as  he  in- 
sists he  was,  to  save  his  land,  he  could  only  have  relief  in 
equity,  by  filing  the  proper  bill  and  subjecting  the  land  to  the 
payment  of  its  just  share  of  the  original  purchase  money  due 
thereon. 

There  having  been  no  express  request  to  pay  the  money  for 
the  use  of  the  appellant,  and  under  the  facts  there  could  be 
no  implied  promise,  the  judgment  is  contrary  to  the  law  and 
the  evidence. 

We  can  not  forbear  to  remark  that  this  is  and  has  been  a 
most  unprofitable  litigation  between  these  parties.  This  court 
held,  in  its  former  opinion,  that  the  land  of  the  appellant  was 
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liable  for  its  pro  rata  share  of  the  unpaid  purchase  money, 
and  the  parties,  in  the  spirit  of  fairness,  ought  to  have  paid 
their  respective  shares  when  the  last  note  became  due.  On 
the  facts  in  this  record,  equity  would  undoubtedly  decree  re- 
lief to  the  appellee,  and  any  further  litigation  in  regard 
thereto  would  be  expensive  and  useless. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Maeia  S.   Bowman 

V. 
JoHjST    B.    BoWMATf. 

1.  Divorce — presumption  as  to  sufficiency  of  proofs.  Wliere  tlie  record 
in  a  suit  for  divorce  failed  to  show  that  the  evidence  upon  which  the  de- 
cree was  based,  was  preserved,  the  judge's  certificate  not  purporting  to 
contain  all  the  evidence,  but  the  decree  recited  that  the  court  heard  evi- 
dence which  satisfied  him  as  to  the  truth  of  the  bill:  Reld,  that  this  court 
would  presume  that  the  court  heard  oral  proof  in  addition  to  the  master's 
report. 

3.  Qawe:— preserving  proofs  in  the  record.  It  is  not  necessary  to  preserve, 
in  the  record  of  a  divorce  suit,  the  proofs  heard  by  the  court  on  a  decree  pro 
confesso.  It  is  enough  that  the  court  finds  the  allegations  of  the  bill  to 
be  true  when  the  contrary  is  not  shown. 

3.  JuKisDicnoN  of  defendant's  person— finding  of  the  court  as  to  appear, 
ance.  Where  a  decree  recited  that  the  defendant,  in  her  proper  person 
entered  her  appearance,  and  there  was  nothing  m  the  record  to  contradict 
this  finding,  it  will  be  held  that  the  defendant  voluntarily  acknowledged 
the  jurisdiction  of  the  court.  The  entry  of  appearance  on  the  bill  before 
it  was  filed  will  not  be  sufficient  to  overcome  this  finding  of  the  court. 

4.  VACATiNa  DEOKEE — counter  affidavits  admissible.  On  motion  to  va- 
cate a  decree  of  divorce  on  the  ground  that  defendant  had  no  knowledge 
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of  the  pendency  of  the  suit,  and  never  appeared  or  authorized  her  appear- 
ance to  be  entered :  Held,  that  counter  aflSdavits  were  properly  received  to 
contradict  the  afiQdavit  of  the  defendant  offered  in  support  of  the  motion. 
Such  proceedings  are,  to  a  great  extent,  governed  by  the  rules  in  chancery 

cases. 

5.  Same — notice  of  motion.  For  matters  not  appearing  on  the  face  of  a 
decree,  it  should  never  be  vacated  without  notice  to  the  opposite  party, 
who  should  be  afforded  an  opportunity  of  resisting  the  same  by  showing 
the  facts  bearing  upon  the  right. 

6.  Same — motion  sJiould  be  accompanied  with  answer.  Where  a  motion 
is  made  to  set  aside  a  default  and  a  decree,  the  motion  should  be  accompa^ 
nied  with  the  defendant's  answer,  and  when  the  defendant  makes  such  mo- 
tion without  tendering  an  answer,  it  is  not  error  to  overrule  the  same. 

7.  Same — setting  aside  default — discretion.  Where  a  bill  has  been  taken 
as  confessed,  and  a  decree  entered  by  default,  it  is  a  matter  of  sound  dis- 
cretion in  the  court  to  relieve  the  defendant  from  the  consequences  of  the 
default.  But  the  exercise  of  such  discretion  in  chancery  proceedings  may 
be  reviewed  on  appeal  or  error. 

Appeal  from  the  Circuit  Court  of  St.  Clair  couuty ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

On  the  10th  day  of  November,  1871,  being  the  third  Fri- 
day of  the  October  term  of  the  St.  Clair  circuit  court,  the  ap- 
pellee filed  his  bill  for  a  divorce  against  the  appellant,  on  the 
ground  of  extreme  and  repeated  cruelty,  and  prayed,  also,  for 
the  custody  of  the  children,  aged  respectively  11,  13,  15  and 
17  years.     The  following  indorsements  were  on  the  bill  : 

"I  have  been  shown  the  above  bill,  and  authorize  my  solic- 
itor, Robert  F.  Wingate,  to  enter  my  appearance  in  the  above 

cause. 

Maria  S.  Bowman." 

^'East  St.  Louis,  Oct.  24,  1871. 
I  hereby  waive  process   and  enter  my  appearance  in   this 
cause,  and  pray  an  early  adjudication  of  the  case. 

Maeia  S.  Bowman." 
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The  special  master  reported  the  following  testimony,  taken 
November  11,  1871  : 

John  H.  Wyatt  testified  that  he  had  known  the  parties  ten 
or  twelve  years  ;  have  seen  the  defendant  strike  the  complain- 
ant twice  with  a  piano  stool,  in  September,  1870;  saw  her 
draw  a  knife  on  him  in  April,  1871 ;  she  said  she  would  cut 
his  heart  out;  he  said,  "ISo,  I  reckon  you  wouldn't  do  that," 
and  got  up  and  left  the  house  ;  don't  think  the  parties  can 
live  together ;  have  heard  defendant  say  repeatedly  that  she 
never  would  live  with  complainant;  have  seen  defendant  as- 
sault the  complainant  three  times  within  the  last  two  years ; 
never  saw  her  draw  a  pistol  on  him,  but  she  told  me  she  had 
done  so. 

B.  B.  Wyatt  testified  that  he  had  know"n  the  parties  for  the 
last  three  years;  heard  defendant  say  she  had  struck  the  com- 
plainant over  the  head  with  a  piano  stool ;  complainant  was 
often  afraid  to  go  home,  and  stayed  away  from  the  house  for 
fear  of  being  attacked  ;  know  that  there  have  been  irreconcil- 
able difficulties  between  the  parties  since  the  spring  of  1868. 

The  special  master  recommended  the  granting  of  a  divorce, 
and  that  reasonable  alimony  be  allowed  to  defendant  in  ac- 
cordance with  the  offer  in  the  bill. 

Upon  this,  a  decree  of  divorce  was  rendered,  which  recited: 
"On  the  third  Friday  of  the  term  comes  the  complainant,  by 
C.  W.  &  E.  L.  Thomas,  his  solicitors,  and  the  defendant  hav- 
ing, in  her  own  person,  entered  her  appearance  in  this  suit,  in 
writing,  the  court  granted  a  rule  on  the  defendant  to  answer 
the  complainant's  bill  by  next  Saturday  morning  at  9  o'clock. 
On  the  third  Saturday,  the  defendant  having  failed  to  answer 
the  complainant's  bill  in  compliance  with  the  rule  of  the  court, 
the  said  bill  is  taken  as  confessed  by  her,  and  this  cause  com- 
ing on  to  be  heard,  the  court  hears  evidence  to  sustain  the  al- 
legations of  the  said  bill."  The  decree  further  found  that  the 
court  was  fully  satisfied  of  the  truth  of  said  allegations;  that 
the  parties  were  married  as  stated,  and  that  defendant  had,  lor 
more  than  two  years  past,  been  guilty  of  extreme  and  rejjeated 


78  Bowman  v.  Bowman.  [June  T., 

Statement  of  the  case. 

cruelty  to  the  comj^lainant.  The  court  awarded  to  defendant 
alimony  at  $75  per  month  until  November,  1878,  and  after 
that  $100  per  month  so  long  as  she  should  remain  single  and 
unmarried,  and  made  the  same  a  lien  on  certain  real  estate. 

On  the  eighth  Friday  of  the  same  term,  the  defendant  be- 
low, by  her  counsel,  moved  the  court  to  vacate  the  decree, 
and  filed  her  affidavit  in  support  of  the  motion,  that  she  was 
not  aware  of  any  such  suit  pending  against  her;  that  the  first 
knowledge  of  such  proceeding  was  the  announcement  several 
weeks  after  the  divorce  was  granted  ;  that  she  was  now  di- 
vorced from  complainant,  and  that  he  had  obtained  said  di- 
vorce from  her  on  the  ground  of  cruelty  ;  that  more  than  ten 
days  previous  to  the  October  term,  1871,  of  the  St.  Clair  cir- 
cuit court,  she  had  filed  her  bill  of  divorce  against  said  John 
B.  Bowman,  charging  extreme  and  repeated  cruelty,  and  adul- 
tery, and  that  this  bill  was  dismissed  without  her  knowledge; 
that  she  was  threatened  with  death  by  her  said  husband  un- 
less she  would  withdraw  said  case  from  George  W.  Davis,  her 
solicitor,  who  had  commenced  said  suit  for  her,  and  would 
employ  such  lawyer  as  he  should  propose;  that  afterwards, 
complainant  sent  a  man  by  the  name  of  Wyatt,  who  took  affi- 
ant over  the  river  to  R.  F.  Wingate,  in  St.  Louis,  Mo.,  who 
was  engaged  for  her,  and  thereupon,  afterwards,  at  the  house 
of  complainant,  by  fraud  and  compulsion,  she  was  required  to 
sign  some  papers  of  which  she  did  not  know  the  import,  and 
that  she  did  not  know  what  they  were  until  after  the  divorce 
was  granted  ;  that  her  suit  against  John  B.  Bowman  for  di- 
vorce was  dismissed  without  her  knowledge  or  authority,  or 
that  of  her  solicitor,  George  W.  Davis,  and  that  she  signed 
said  papers  through  fear  of  her  life  ;  that  the  charges  in  the 
bill,  filed  by  complainant  against  her,  are  false  and  malicious, 
and  that  she  is  ready  and  able  to  disprove  each  and  every 
such  charge  in  said  bill ;  but  that,  on  the  contrary,  said  John 
B.  Bowman  has  been  guilty  of  extreme  and  repeated  cruelty 
towards  her,  and  that  he  has  been  guilty  of  adultery  with 
divers  persons,  and   keeps  company  with  lewd  women ;  that 
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she  can  prove  said  charges  if  this  decree  is  set  aside;  that  the 
divorce  granted  in  this  cause  was  granted  without  her  knowl- 
edge ;  that  it  is  a  fraud  and  a  wrong  against  her.  She  there- 
fore prays  that  said  decree  and  default  be  set  aside  and  she  be 
allowed  to  present  her  defense  to  said  suit. 

Counter  affidavits  of  Robert  F.  Wingate,  Benjamin  B.  Wy- 
att  and  James  H.  Wyatt  were  filed  on  the  hearing  of  the  mo- 
tion, contradicting  the  charge  that  the  defendant  did  not 
know  of  the  pendency  of  the  suit  and  the  rendition  of  the  de- 
cree therein. 

The  court  refused  to  open  the  decree,  and  the  defendant 
appealed  to  this  court. 

Messrs.  Hay  &  Knispel,  and  Messrs.  G.  &  G.  A.  Kcer- 
NEE,  for  the  appellant. 

Messrs.  C.  W.  &  E.  L.  Thomas,  and  Mr.  W.  H.  Under- 
wood, for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  objection  urged  to  the  decree  for  a  divorce,  that  it  is 
not  warranted  by  the  evidence,  we  can  not  consider. 

The  record  does  not  show  that  the  evidence,  upon  which 
the  decree  was  based,  is  preserved.  The  certificate  of  the 
judge  does  not  purport  to  contain  the  evidence,  but  the  de- 
cree recites  that  the  bill  was  taken  for  confessed,  and  that  the 
court  heard  evidence  to  sustain  its  allegations,  and  that  he 
was  fully  satisfied  of  their  truth. 

We  must,  therefore,  presume  that  the  court  heard  oral 
proof  in  addition  to  the  report  of  the  master;  and  it  has 
never  been  held  necessary  that  this  proof  should  be  preserved 
in  the  record.  It  is  enough  that  the  court  finds  as  is  recited 
in  the  decree  when  the  contrary  is  not  shown.  ShiUinger  v. 
Shilllnger,  14  111.  147;  Davis  v.  Davis,  30  111.  180;  Ilawcs  v. 
Hawes,  33  111.  286. 

We  think  that  the  decree  determines  that  the  defendant 
was  in  court.     It  says  that  she,  in  her  proper  person,  entered 
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her  appearance.  Previous  to  its  rendition,  there  is  nothing 
in  tlie  record  to  contradict  this  finding.  It  is  true,  that  it 
appears  the  defendant,  as  well  as  her  attorney,  indorsed  upon 
the  bill  before  it  was  filed,  according  to  the  dates,  an  entry  of 
appearance.  This  can  not  destroy  the  solemn  finding  of  the 
court  that  she,  in  her  own  person,  entered  her  appearance. 
Upon  this  record,  the  conclusion  must  be  that  she  voluntarily 
acknowledged  the  jurisdiction  of  the  court. 

After  the  rendition  of  the  decree,  the  defendant  made  a 
motion  to  vacate  it,  and  filed  an  affidavit  in  support  thereof, 
but  did  not  accompany  it  with  any  answer.  Upon  the  hear- 
ing of  the  motion,  counter  affidavits  were  also  filed. 

In  the  discussion  of  the  motion,  it  is  only  necessary  to  refer 
to  so  much  of  the  affidavit  of  the  defendant  as  states  that  she 
did  not  know  of  the  pendency  of  the  suit  until  several  weeks 
after  the  decree.  The  statements  as  to  her  suit  against  the 
complainant,  and  that  she  was  compelled,  without  a  knowl- 
edge of  their  import,  to  sign  some  papers,  are  not  relevant  to 
the  motion. 

The  complainant  had  the  right  to  maintain  his  suit,  with 
or  without  her  consent,  and  whether  her  bill  was  pending  or 
had  been  dismissed  ;  and  the  papers  are  merely  designated 
as  ''some  papers,"  but  are  not,  in  any  manner,  defined,  so  that 
we  can  decide  that  they  had  any  reference  to  the  pending 
suit. 

Besides  the  finding  in  the  decree,  the  counter  affidavits 
show  most  conclusively  that  the  defendant  did  enter  her  ap- 
pearance ;  that  she  had  full  information  as  to  the  pendencv 
and  object  of  the  suit ;  that  no  collusion  was  practiced  upon, 
and  no  misrepresentation  made  to,  her  ;  that  she  was  present 
in  court  before  the  rendition  of  the  decree,  had  a  conversa- 
tion with  the  judge,  and  said  that  the  proceedings  were  satis- 
factory to  her  ;  and  that  a  month  after  the  decree  had  been 
rendered,  she  procured  a  copy  of  it,  received  one  month's 
alimony,  and  expressed  satisfaction  at  the  result  of  the  litiga- 
tion. 
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Upon  such  facts^  if  they  were  proper  for  consideration, 
there  was  certainly  no  error  in  the  refusal  to  vacate  the  decree. 

The  argument  is,  however,  made,  that  the  motion  should 
have  been  allowed  upon  the  affidavit  of  the  defendant  alone, 
and  that  the  counter  affidavits  should  have  been  wholly  dis- 
regarded. 

A  bill  for  a  divorce  partakes  so  much  of  the  nature  of  a 
jDroceeding  in  chancery,  that  it  must  be  governed,  to  a  great 
extent,  by  the  rules  in  chancery  cases. 

When  a  bill  has  been  taken  jyro  confesso,  and  a  decree  en- 
tered by  default,  it  rests  in  the  sound  discretion  of  the  court 
to  relieve  the  party  of  the  consequences  of  the  default.  Wooster 
et  al.  V.  WoodhuU,  1  Johns.  Chy.  538. 

This  court  has  the  right  to  review  the  exercise  of  such  dis- 
cretion in  chancery  proceedings.  Ih  Moore  v.  Bracken,  27  111. 
23,  it  is  said  that  in  chancery  all  matters,  whether  of  discretion 
or  positive  law,  are  subject  to  review  in  a  superior  court. 

When  the  motion  was  made,  the  court  below,  as  was  its  right 
and  duty,  entered  a  rule  upon  the  complainant  to  show  cause 
why  the  rule  should  not  be  granted. 

For  matters  not  appearing  upon  the  face  of  the  decree,  it 
should  never  be  vacated  without  notice.  In  this  case,  the  de- 
cree had  been  rendered,  and  acted  under  by  the  defendant,  and 
the  complainant  must  be  regarded  as  out  of  court  so  far  as  the 
particular  motion  was  concerned. 

Wherefore  the  necessity  of  notice,  if  the  party  to  whom  it  is 
given  must  sit  idly  by  and  have  his  decree  vacated  without 
the  power  of  resistance?  If  such  be  the  rule,  the  notice  is  a 
delusion,  and  the  solemn  decrees  of  the  court  can  easily  be 
overturned. 

Courts  could  not  exercise  a  sound  discretion  without  the 
right  to  have  all  the  facts,  bearing  upon  the  motion,  before 
them  for  consideration. 

The  propriety  of  counter  affidavits  is  expressly  recognized 

in  Truett  v.  Wainwright,  4  Gilm.  418,  and  in  Reed  v.  Curry,  35 

IlL  536. 

6 — 64th  III. 
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In  the  lastcase^  the  judgment  was  attacked,  principally,  be- 
cause, as  alleo;ed,  the  suit  was  brouo-ht  without  the  authority 
of  the  plaintiff;  and  the  court  remarked  that  it  was  a  good 
practice  to  allow  a  counter  affidavit. 

We  think  it  was  proper  to  consider  the  affidavits  in  behalf 
of  both  parties,  and  that  the  answer  should  have  been  prepared 
and  submitted  with  the  motion.  Schneider  v.  Seihert,  50  111. 
285. 

We  can  perceive  no  sufficient  reason  for  the  vacation  of  the 
decree.  An  affirmance  of  it  will  best  subserve  the  ends  of  jus- 
tice and  close  this  unfriendly  litigation. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affi,rmed. 


The  People  ex  rel.  John  A.  Jameson 

V. 

The  Auditor  of  Public  Accounts. 

Salary  of  judges  of  the  superior  court  of  Cook  county— from  what  time  new 
salary  commenced.  Under  the  present  constitution,  the  judges  of  the  courts 
of  record  in  Cook  county  were  to  receive  the  same  compensation  provided 
for  by  the  laws  in  force  at  the  adoption  of  that  instrument  until  after  the 
adjournment  of  the  first  session  of  the  general  assembly  after  the  same  had 
been  adopted,  which  was  from  the  State  $1000,  from  Cook  county  $1500, 
and  judge's  fees.  After  the  adjournment  of  the  first  session  of  the  general 
assembly,  the  State  was  required  to  pay  the  judges  of  the  superior  court 
of  Cook  county  the  same  salary  as  was  paid  to  circuit  judges,  which  was 
$3000  per  annum,  payable  quarterly.  The  first  legislature  convened  Jan. 
uary  4,  1871,  and  on  April  17,  1871,  adjourned,  to  meet  again  on  November 
15,  1871.  Between  the  two  last  named  days,  two  special  sessions  were 
called  by  the  Governor,  at  both  of  which  the  legislature  adjoui'ned  sine  die. 
On  November  15,  1871,  it  again  convened,  and  continued  in  session  until 
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April  12,  1872,  when  it  adjourned  without  day:  Reld,  that  the  salary  of 
$3000  for  the  judges  of  the  superior  court  to  be  paid  by  the  State  did  not 
take  effect  until  after  April  12,  1872,  and  that  prior  to  that  time  they  could 
only  receive  the  compensation  provided  by  the  laws  on  the  subject  in  force 
at  the  adoption  of  the  constitution — that  day  being  the  adjournment  of  the 
first  general  assembly,  within  the  meaning  of  the  constitutional  provision. 

This  was  an  application  for  a  mandamus,  as  stated  in  the 
opinion  of  the  court.  The  opinion  sets  out  the  facts  alleged 
in  the  petition. 

It  was  stipulated  and  agreed  by  the  auditor  of  public  ac- 
counts that  the  facts  were  truly  stated  in  the  petition;  and 
notice  of  the  application  for  and  the  issue  and  service  of  the 
alternative  writ  were  waived,  and  it  was  agreed  that  a  per- 
emptory writ  might  be  awarded  or  refused  upon  the  petition 
according  to  the  law  applicable  to  the  facts  stated. 

Mr.  W.  C.  GoUDY,  for  the  relator. 

^Tr.  Washington  Bushnell,  Attorney  General,  for  the 
Auditor. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an.. application  for  a  mandamus  to  the  Auditor  of 
Public  Accounts  to  issue  a  warrant  upon  the  State  Treasurer 
for  the  amount  claimed  to  be  due  to  the  relator  on  his  salarv 
as  judge  of  the  superior  court  of  Cook  county,  computing  the 
same  at  the  rate  of  |3000  per  annum,  from  the  8th  dav  of 
August,  1870,  to  the  12th  day  of  April,  1872,  or  for  such  part 
of  said  time  as  may  be  found  due. 

It  is  provided  in  section  25,  article  6,  of  the  constitution, 
that  the  judges  of  the  superior  court  of  Cook  countv  shall 
receive  the  same  salaries,  payable  out  of  the  State  treasury,  as 
is  or  may  be  paid  from  said  treasury  to  the  circuit  judges  of 
the  State,  and  such  further  compensation  to  be  paid  by  the 
county  of  Cook  as  is  or  may  be  provided  by  law. 
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Section  16^  article  6,  fixes  the  salaries  of  circuit  judges  of 
the  State,  from  and  after  the  adoption  of  the  constitution,  at 
$3000  per  annum,  payable  quarterly,  until  otherwise  provided 
by  law. 

In  the  schedule,  section  21,  it  is  provided  that — 

''The  judges  of  all  the  courts  of  record  in  Cook  county 
shall,  in  lieu  of  any  salary  provided  for  in  this  constitution, 
receive  the  compensation  now^  provided  by  law  until  the  ad- 
journment of  the  first  session  of  the  general  assembly  after 
the  adoption  of  this  constitution." 

The  compensation  then  provided  by  law  for  the  judges  of 
the  superior  court,  that  being  a  court  of  record  in  Cook 
county,  was  derived  from  three  sources — 

i^T^Vs^— From  the  State,  $1000. 

Second — From  Cook  county,  $1500. 

Third — From  judge's  fees. 

The  constitution  was  adopted  in  July  and  went  into  force  on 
the  8th  day  of  August,  1870.  The  first  session  thereafter,  as  fixed 
bv  the  constitution,  was  to  be  held,  and  it  did  commence,  on 
the  first  Monday  of  January,  1871.  During  that  session,  the 
legislature  passed  an  act,  which  was  approved  April  13,  1871, 
and  took  effect  July  1,  1871,  which  provided  that  the  judges 
of  the  circuit  and  superior  courts  of  Cook  county  should  each 
be  paid  by  the  county,  in  addition  to  the  salaries  which  may 
be  paid  to  them  from  the  State  treasury,  such  further  compen- 
sation as  would  make  their  respective  salaries  amount  to  the 
sum  of  $7000. 

The  time  during  which  the  judges  of  the  superior  court 
were  to  receive  the  compensation  provided  by  law  at  the  time 
the  constitution  was  adopted,  expired,  and  they  became  enti- 
tled to  a  salary  from  the  State,  at  the  rate  of  $3000  per  an- 
num, at  the  adjournment  of  the  first  session  of  the  general 
assembly  after  the  adoption  of  the  constitution.  And  the 
question  in  controversy  is,  at  what  time  did  the  first  session 
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of  the  general  assembly  after  the  adoption  of  the  constitution 
adjourn,  within  the  meaning  of  section  21  of  the  schedule? 

The  facts  set  up  in  the  petition  show  that  the  legislature 
commenced  its  first  session  on  the  4th  of  January,  1871,  and 
on  the  17th  day  of  April,  of  that  year,  after  winding  up  the 
business  in  the  way  usual  before  an  adjournment  swie  die,  in 
pursuance  of  a  resolution  adopted  before,  both  houses  were 
declared  by  the  respective  presiding  officers  adjourned  to  the 
15th  of  November,  1871;  that  the  Governor  of  the  State  con- 
vened the  general  assembly,  for  certain  purposes  specified  in 
his  proclamation,  in  June,  1871,  and  among  them  was  the  sub- 
ject of  fees  and  salaries;  and  after  disposing  of  the  business 
for  which  the  legislature  was  assembled,  both  houses  adjourned 
in  the  same  month  without  day;  that  afterwards  the  general 
assembly  was  by  the  Governor  again  convened  on  the  13th  day 
of  October,  1871,  to  consider  certain  subjects  mentioned  in 
his  proclamation,  and  after  disposing  of  the  business  presented 
by  the  Governor,  the  general  assembly  during  the  same  month 
adjourned  without  day.  At  the  time  before  fixed,  on  the  15th 
day  of  November,  1871,  the  general  assembly  reassembled,  and 
continued  to  transact  business  until  April  12,  1872,  when  it 
adjourned  without  day. 

It  is  claimed  by  the  counsel  for  the  relator  that  there  were 
here  four  sessions  of  the  twenty-seventh  general  assembly — 
first,  the  regular  one,  at  the  time  fixed  by  the  constitution  j 
second,  a  special  one,  in  June;  third,  a  special  one,  in  Octo- 
ber; and  fourth,  an  adjourned  one,  in  November  and  fol- 
io w.ing  months;  and  it  is  insisted  that  the  adjournment  on 
April  17,  1871,  was  the  one  contemplated  by  section  21 
of  the  schedule,  or  if  not,  that  there  certainly  was  a  com- 
plete session  in  June,  and  one  at  which  action  on  this  sub- 
ject could  have  been  taken,  because  embraced  within  the 
call;  that  that  would  constitute  the  first  completed  session  in 
every  sense,  terminated  by  an  adjournment  sine  die,  and  that 
the  adjournment  of  that  session  at  least  would  be  the  time 
fixed  by  section  21  of  the  schedule. 
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In  support  of  this  view,  it  is  said  that  the  adjournment  of 
the  first  general  assembly  is  not  referred  to,  but  the  adjourn- 
ment of  the  first  session  of  that  assembly;  and  that  it  was  con- 
templated that  there  could  be  more  than  one  session  of  the 
same  general  assembly,  because  it  is  designated  as  the  first. 
But  we  do  not  apprehend  that  any  special  significance  in  this 
respect  is  to  be  attached  to  the  use  of  the  particular  terms 
employed  as  denoting  anything  more  than  the  first  regular 
session  of  the  general  assembly  after  the  adoption  of  the  con- 
stitution. The  constitution  did  away  prospectively  with  the 
fee  system,  from  which  the  greater  part  of  the  compensation 
to  the  Cook  county  judges  is  said  to  have  been  derived,  and 
authorized  provision  to  be  made  by  law  for  the  payment  of  an 
additional  sum  to  that  of  a  salary  of  a  circuit  judge  by  the 
county  of  Cook.  And  it  Avas  evidently  considered  just  to 
continue  the  fee  system  until  the  legislature  could  meet  and 
pass  a  law  for  the  payment  of  the  additional  compensation  by 
the  county. 

As  a  matter  of  convenience,  the  adjournment  of  the  first 
session  was  fixed  on  as  the  time  when  the  compensation  then 
allowed  by  law  should  cease,  presuming  that  the  legislature 
would  by  that  time  have  provided  for  the  further  compensa- 
tion. And  as  it  was  uncertain  at  what  particular  time  before 
the  close  of  the  session  the  passage  of  the  contemplated  law 
could  be  secured,  we  think  it  was  the  intent  of  this  section 
of  the  schedule,  without  regard  to  special  or  adjourned  ses- 
sions, to  allow  the  opportunity  for  the  entire  period  of  the 
regular  session  and  until  the  time  of  its  final  adjournment 
for  the  passage  of  such  a  law,  and  that  the  then  existing  com- 
pensation provided  by  law  was  to  continue  until  that  time. 

Bouvier,  in  his  Law  Dictionary,  thus  defines  ''session" — 
"The  time  during  which  a  legislative  body,  a  court  or  other 
assembly  sits  for  the  transaction  of  business;  as  a  session  of 
congress,  which  commences  on  the  day  appointed  by  the  con- 
stitution and  ends  when  congress  finally  adjourns  before  the 
commencement  of  the    next  session  :  the   session   of  a   court, 
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which  commences  at  the  day  appointed  by  law  and  ends  when 
the  court  finally  rises." 

We  are  of  opinion  that  the  term  "session"  was  used  in  this 
section  of  the  schedule  in  the  sense  of  the  instances  put  by 
Bouvier,  and  that  "  the  adjournment  of  the  first  session  of 
the  general  assembly  after  the  adoption  of  this  constitution/' 
within  the  intent  and  meaning  of  that  section^  was  the  final 
adjournment  on  the  12th  day  of  April^  1872^  of  the  regular 
session,  which  commenced  on  the  day  appointed  by  the  con- 
stitution— the  4th  day  of  January^  1871. 

It  then  follows,  in  the  view  of  a  majority  of  the  court,  that, 

on   the  facts   presented  in   the  petition,  the   relator  shows  no 

right  to  the  relief  claimed,  and   the  writ  of  mandamus  must 

be  refused. 

Mandamus  refused. 


Isaac  N.  Jacques  et  al. 

V. 

James  Fackney  et  al. 

1.  SxjBROaATiON — surety  paying — right  to  creditor's  seewrities.  Where  a 
railroad  company  executed  a  deed  of  trust  to  secure  a  debt  of  the  company 
to  Beal  of  $1000,  in  whicli  A  was  surety,  and  to  indemnify  A  and  B  against 
liability  as  sureties  of  the  company  to  C  and  D  for  the  sum  of  $2000,  and 
A,  as  such  surety,  was  compelled  and  did  pay  such  sums :  Held,  that  A 
was  entitled  in  equity  to  be  subrogated  to  the  rights  of  Beal  under  the 
deed  of  trust,  and  to  have  the  deed  of  trust  foreclosed  to  indemnify  himself 
for  the  several  sums  so  paid  by  him. 

2.  A  railroad  company  being  indebted  to  various  parties,  placed  certain 
county  bonds  in  the  hands  of  its  president,  to  be  held  by  him  in  trust  to 
secure  such  indebtedness.  These  bonds  were  subsequently  withdrawn  by 
the  company,  after  the  acceptance  of  the  trust,  and  appropriated  to  other 
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purposes,  and  a  deed  of  trust  on  certain  lands  executed  to  secure  the  same 
indebtedness.  The  president  having  surrendered  the  bonds,  was  held  lia- 
ble to  certain  creditors  on  account  of  his  improperly  parting  with  the 
bonds,  and  compelled  to  pay  their  debts :  Held,  that  the  president,  having 
paid  a  debt  secured  by  the  deed  of  trust,  was  also  entitled  to  be  subrogated 
to  the  rights  of  such  creditors  under  the  deed  of  trust ;  and  there  feeing  no 
fraud  shown  in  the  surrendering  of  the  bonds  and  their  application  in  pay- 
ing other  debts  of  the  company,  that  the  president  was  not  estopped  from 
seeking  such  remedy. 

3.  Same — estoppel.  In  such  case  the  creditors  -were  the  only  parties 
who  could  complain  of  the  surrender  of  the  bonds,  and  if  they  chose  to 
resort  to  the  personal  liability  of  the  president  as  trustee  of  such  bonds, 
instead  of  relying  upon  the  new  security  given  by  the  trust  deed,  they 
ought  not  to  object,  when  the  trustee,  after  having  paid  their  debt,  only 
asks  to  be  subrogated  to  the  rights  which  they  could  have  asserted  under 
the  deed  of  trust. 

4.  Same — as  against  purchaser  with  notice  of  the  lien.  And  when  a  part 
of  the  creditors  whose  debts  were  secured  by  the  deed  of  trust,  and  which 
had  been  paid  by  those  seeking  subrogation,  recovered  judgments  against 
the  railroad  company  on  other  indebtedness,  having  notice  of  the  deed  of 
trust,  and  purchased  part  of  the  same  lands  included  in  the  trust  deed,  at 
sale  under  executions  issued  on  their  judgments:  Held,  that  the  equities 
of  the  parties  seeking  such  subrogation  were  superior  to  their  equity. 

5.  In  such  case  the  court  held  that  whatever  amounts  the  execu- 
tion creditors  expended  in  payment  of  taxes,  or  in  perfecting  the  titles 
to  the  lands  included  in  the  deed  of  trust,  which  inured  to  the  benefit  of 
the  complainants,  by  way  of  protecting  their  security,  ought  to  be  refunded 
tu  them ;  and  that  if  there  were  any  lands  included  in  the  deed  of  trust 
not  sold  by  such  other  creditors  on  their  executions,  they  should  be  first 
subjected  to  the  payment  of  the  amounts  due  the  complainants,  and  the 
lands  sold  on  execution  should  be  last  oflTered  for  sale. 

Writ  of  Ereor  to  the  Circuit  Court  of  Hamilton  county; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

Messrs.  Bell  &  Green,  for  the  plaintiffs  in  error. 

Mr.  C.  S.  Conger,  and  Mr.  T.  B.  Tanner,  for  the  defend- 
ants in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  bill  was  to  foreclose  a  mortgage,  or  deed  of  trust,  ex- 
ecuted by  the  Southern  Illinois  Railroad  Company  to  Albert 
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E.  Shannon^  as  trustee,  on  the  twenty-first  day  of  March, 
1860,  on  certain  lands  in  the  counties  of  JeiFerson,  Hamilton, 
Johnson  and  Williamson,  amounting  in  the  aggregate  to 
thirteen  hundred  and  seventy-six  acres,  to  secure  the  indebt- 
edness of  the  company  to  the  county  of  AYabash,  in  the  sum 
of  18000;  to  Joshua  Beal,  $1000;  to  the  plaintiff  in  error, 
Jacques,  and  Samuel  H.  Martin,  as  securities  of  the  company, 
$2000,  and  to  the  defendants  in  error,  Fackney  and  Williams, 
and  Josiah  Stewart  and  Samuel  H.  Martin,  as  indorsers  for 
the  company,  $2082.60. 

The  railroad  company  had  previously  placed  in  the  hands 
of  Wilkinson,  its  president,  $15,000  in  Wabash  county  bonds, 
to  be  by  him  held  in  trust  as  collateral  security  for  the  same 
indebtedness,  to  the  same  parties  as  that  secured  by  the  deed 
of  trust. 

These  bonds  were  subsequently  withdrawn,  by  order  of  the 
board  of  directors  of  the  company,  from  the  custody  of  Wil- 
kinson and  appropriated  to  other  purposes. 

Jacques  was  security  for  the  company  for  the  debt  due  to 
Beal,  which  was  secured  by  the  deed  of  trust,  and  was  com- 
pelled and  did  pay  the  amount  to  him.  He  also  paid  the 
$2000  for  which  he  and  Martin  were  securities  for  the  com- 
pany, and  for  which  provisions  were  made  by  the  express 
terms  of  the  deed  of  trust  for  their  indemnity. 

Wilkinson  having  surrendered  the  Wabash  county  bonds, 
by  order  of  the  company,  after  having  accepted  the  trust, 
at  the  suit  of  Fackney,  Williams  &  Stewart,  and  Martin, 
was  held  liable  to  and  did  pay  the  $2082.60,  for  which  they 
were  liable  as  indorsers  for  the  company. 

Fackney  and  Williams,  the  defendants  in  error,  subse- 
quently obtained  separate  judgments  against  the  railroad 
company,  in  the  circuit  court  of  White  county,  on  account  of 
indebtedness  other  than  that  secured  by  the  deed  of  trust,  and 
on  an  execution  issued  on  the  judgment  in  favor  of  Fackney, 
the  lands  situated  in  the  countv  of  Hamilton,  and  covered  bv 
the  deed  of  trust,  were  sold  and  purchased  by  hin..     In   like 
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manner  Williams  caused  the  land  in  Jefferson  countv,  covered 
by  the  deed  of  trusty  to  be  sold^  and  at  the  sale  became  the 
purchaser. 

It  is  admitted  that  both  Facknev  and  Williams  had  actual 
notice  of  the  deed  of  trust  prior  to  the  time  of  their  respec- 
tive purchases  under  their  executions. 

It  was  expressly  provided  by  the  deed  of  trust  that  the 
railroad  company  would  pay  the  debt  for  Avhich  Jacques  and 
Martin  were  sureties,  within  the  period  of  one  year.  This 
he  failed  to  do^  and  Jacques  having  paid  the  debt,  he  now 
seeks  to  foreclose  the  deed  of  trust  to  make  the  amount  he  so 
paid  for  the  use  of  the  company.  Having  been  compelled  to 
pay  the  debt  of  the  railroad  company  to  Beal,  for  which  he 
was  surety,  he  now  asks  to  be  subrogated  to  the  rights  of 
Beal  under  the  mortgage. 

It  seems  to  us  that  there  can  be  no  question,  so  far  as 
Jacques  is  concerned,  that  he  is  entitled  to  the  relief  sought 
by  the  bill.  The  deed  of  trust  was  executed  in  part  to  secure 
him  as  security  for  the  railroad  company,  and  having  had  to 
pay  its  indebtedness,  no  reason  is  perceived  why  he  should 
not  be  permitted  to  foreclose  it,  and  have  the  land  subjected 
to  sale  for  his  indemnity.  The  mortgage  was  fairly  executed, 
and  for  a  lawful  purpose.  It  was  not  made  to  delay  or  hinder 
the  defendants  in  error,  or  any  one  else,  in  the  collection  of 
their  just  demands  against  the  railroad  company. 

It  is  said  that  Jacques  was  one  of  the  directors  of  the  com- 
pany, and  was  guilty  of  misconduct  in  ordering  the  Wabash 
county  bonds,  which  had  been  previously  pledged  for  the  pay- 
ment of  this  very  indebtedness,  to  be  surrendered  up,  and  for 
that  reason,  his  rights  under  the  deed  of  trust  should  be 
postponed  to  the  rights  acquired  by  the  defendants  in  error 
under  their  judgments,  on  the  same  lands. 

The  objection  is  not  well  taken.  It  was  simply  a  change 
of  securities,  and  we  do  not  understand  how  the  defendants 
in  error  can  now  interpose  such  an  objection.  So  far  as  the 
change  affected  their  individual  rights  they  had  their  remedy 
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against  the  trustee  and  availed  of  it.  The  lands,  at  the  time 
of  the  date  of  the  execution  of  the  deed  of  trust,  were  free 
from  any  incumbrances,  the  defendants  then  not  having  ob- 
tained their  judgments,  and  the  railroad  company  was  at  lib- 
erty to  pledge  them  for  the  payment  of  this  specific  indebted- 
ness. 

This  objection,  however,  could  not  apply  to  Joshua  Beal, 
for  he  was  in  no  manner  connected  with  the  surrender  of  the 
bonds,  and  his  debt  due  from  the  railroad  company  was  ex- 
pressly provided  for  by  the  deed  of  trust.  Jacques,  as  the 
security  for  the  company,  having  paid  the  debt,  is  entitled, 
on  the  plainest  principles  of  justice,  to  be  subrogated 
to  the  rights  of  Beal  under  the  deed  of  trust,  and  there  can 
be  no  question  that  his  equities  in  this  regard  are  superior  to 
those  of  defendants  in  error. 

The  most  serious  question  in  the  case  arises  on  the  question 
of  the  relief  sought  by  the  plaintiiF  in  error,  Wilkinson. 

The  objection  to  the  relief  is  placed  upon  the  same  ground 
f^s  to  Jacques,  that  he  was  the  trustee  for  the  defendants,  and 
others,  and  improperly  surrendered  the  bonds  placed  in  his 
hands  for  their  security.  No  injury,  in  fact,  resulted  to  the 
defendants  in  error  by  reason  of  the  change  in  the  securities, 
for  Wilkinson  had  to  pay  them  the  amount  for  which  they 
were  indorsers  for  the  company. 

No  doubt  they  could  in  the  first  place  have  resorted  to  the 
lands  covered  by  the  deed  of  trust  for  their  indemnity,  but 
they  chose  to  proceed  directly  against  the  trustee,  and  when 
the  trustee  seeks  to  be  subrogated  to  the  rights  which  they 
may  have  had  in  the  premises,  it  is  insisted  that  he  is  in  some 
way  estopped  by  having  surrendered  the  original  securities. 
For  what  reason,  or  upon  what  principle  he  should  be  estopped, 
it  is  not  quite  easy  to  understand.  The  change  in  the  securi- 
ties was  not  made  by  the  railroad  company  for  any  corrupt 
purpose.  It  is  not  denied  that  the  proceeds  of  the  bonds 
went  to  the  payment  of  other  indebtedness  of  the  company. 
Any  one   injuriously  affected   by  the  change  had   his  remedy 
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against  the  trustee.  It  was  clearly  a  breach  of  duty  for  the 
trustee  to  surrender  the  securities  without  the  consent  of  the 
eestuis  que  trust,  for  which  he  was  held  liable  by  the  decisions 
of  this  court.      Wilkinson  v.  Stewart  et  al.  30  111.  48. 

But  the  cestui  que  trust  is  the  only  party  that  can  complain, 
and  if  he  chose  to  resort  to  the  personal  liability  of  the 
trustee,  he  ought  not  to  object  when  the  trustee,  after  having 
paid  his  debt,  only  asked  to  be  subrogated  to  the  rights  which 
he  could  have  asserted  under  the  deed  of  trust.  This,  it 
seems  to  us,  is  the  clear  right  of  the  trustee. 

If  the  county  bonds,  which  had  been  originally  pledged  for 
the  indebtedness  secured  by  the  deed  of  trust,  had  been  ap- 
propriated by  the  trustee  to  his  own  use,  then  there  would 
have  been  great  force  in  the  objection  that  he  would  be  es- 
topped from  asserting  any  rights  under  it,  as  against  the  de- 
fendants in  error,  who  were  bona  fide  creditors  of  the  railroad 
company.  Such  was  not  the  case.  The  appropriation  and 
sale  of  the  bonds  reduced  the  hona  fide  indebtedness  of  the 
company  in  an  amount  corresponding  with  the  amount  real- 
ized. 

It  would  certainly  have  been  lawful  for  the  railroad  com- 
pany to  have  secured  the  indebtedness,  paid  by  the  sale  of  the 
bonds,  by  the  deed  of  trust,  and  we  are  at  a  loss  to  see  why  or 
how  the  defendants  in  error  have  been  injured  by  the  change 
in  the  security.  No  valid  reason  is  perceived  why  the  rights 
of  the  plaintiffs  in  error,  or  either  of  them,  should  be  post- 
poned to  the  rights  of  the  defendants  in  error  under  their 
judgments. 

It  would  be  lawful*  for  the  plaintiffs  in  error  to  foreclose 
the  deed  of  trust  at  any  time  before  the  indebtedness  secured 
thereby  was  barred  by  the  statute  of  limitations,  and  hence 
the  doctrine  of  the  cases  cited  on  the  question  of  laches  can 
have  no  application. 

Whatever  amounts  the  defendants  in  error,  or  either  of 
them,  may  have  actually  expended  in  the  payment  of  taxes, 
or  in  perfecting  the  titles  to  the  lands  included  in  the  deed  of 
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trust,  which  have  inured  to  the  benefit  of  the  plaintiffs  in 
error,  by  way  of  protecting  tlieir  security,  ought  to  be  re- 
funded to  them  out  of  the  estate. 

If  there  are  lands  included  in  the  deed  of  trust,  and  not 
sold  by  either  of  the  defendants  in  error  on  their  executions, 
they  should  be  first  subjected  to  the  payment  of  whatever 
amounts  may  be  found  due  to  the  plaintiffs  in  error,  and  the 
lands  so  purchased  by  the  defendants  should  be  the  last  offered 
for  sale. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 


Basil  B.  Smith  et  al. 

V. 

Town  of  Flora  et  al. 

1.  Dedication — written  grant  not  necessary.  It  is  not  necessary,  to 
constitute  a  dedication,  that  there  should  be  a  grant  in  writing.  When 
made  to  the  use  of  an  unincorporated  town,  or  to  the  public — a  body  inca- 
pable of  taking  by  grant — there  can  be  no  grant  to  express  the  intention. 

2.  Same — dy  acts  in  pais — estoppel.  When  a  party  owning  lands  does 
such  acts  in  pais  as  amount  to  a  dedication,  he  will  be  estopped  from 
denying  such  dedication ;  and  when  made  and  accepted  by  the  public,  it 
is  irrevocable. 

3.  Same — how  proved.  Dedications  may  be  proved  in  every  conceivable 
way — by  survey  and  plat  alone,  by  grant,  by  user  and  by  the  acts  and 
declarations  of  the  owner.  They  may  be  shown  by  matter  in  pais,  con- 
sisting of  the  acts  and  accompanying  declarations  of  the  owner;  and 
acceptance  may  be  proved  by  user  of  the  public  or  by  the  acts  of  ofHcers. 
They  may  be  inferred  from  length  of  user  and  acquiescence  of  the  owner ; 
and  such  acquiescence  will  also  estop  the  grantee  of  the  owner 
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4.  Same— /ac^s  amounting  to  a  dedication.  The  persons  holding  the 
legal  title  to  lands  through  which  a  railroad  company  had  acquired  a 
right  of  way,  laid  oti"  the  same  into  town  lots  by  a  plat  which  was  recorded, 
leaving  strips  on  each  side  of  the  right  of  way,  with  lots  abutting  the  same. 
The  owners  afterwards  sold  numerous  lots  with  reference  to  this  plat,  and 
the  houses  erected  generally  had  their  fronts  on  this  vacant  ground.  There 
was  an  acquiescence  in  this  plat  for  ten  years,  during  which  the  original 
proprietors  paid  no  taxes  on  such  vacant  ground:  Held,  notwithstanding 
defects  in  the  plat,  and  its  acknowledgment,  that  the  sale  of  lots  by  the 
plat,  the  long  acquiescence,  the  non-payment  of  taxes  and  neglect  of  the 
proprietors  to  assert  any  claim  of  ownership  to  the  vacant  space,  clearly 
indicated  an  intention  to  adopt  the  plat  and  to  make  the  dedication  of  the 
vacant  strip  to  the  use  of  the  public. 

5.  Same — acceptance.  And  where  the  railroad  company  used  the  ground 
for  sixteen  j^ears  for  purposes  connected  with  its  business,  and  the  public 
also  enjoyed  its  use  for  wood,  lumber,  pens  for  grain  and  as  a  pass-way: 
Held,  that  these  facts  abundantlj'  proved  the  acceptance  of  the  dedication. 

6.  Chancery — hill  to  quiet  title  and  declare  a  dedication.  Where  the 
acts  of  proprietors,  in  laying  ofi'  a  town,  as  well  as  subsequent  acts,  showed 
a  dedication  of  ground  between  lots  laid  otf  and  the  right  of  way  of  a  rail- 
road company,  which  had  been  accepted;  and  where  the  grantees  of  the 
original  proprietors  afterwards  asserted  a  claim  of  title  to  the  land  so  dedi- 
cated, by  bringing  various  actions  of  trespass  against  those  using  the 
same :  Held,  that  a  bill  to  quiet  title  and  establish  the  dedication,  brought 
by  the  town  after  its  incorporation,  the  railroad  company  and  others,  would 
lie. 

Weit  of  Eeeor  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  Richard  S.  Canby,  Judge,  presiding. 

Mr.  B.  B.  Smith,  and  Mr.  M.  Sch^ffer,  for  the  plaintiffs 
in  error. 

Mr.  H.  P.  Buxton,  and  Mr.  Rupus  Cope,  for  the  defend- 
ants in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  object  of  this  bill  was  to  quiet  title  and  declare  a  dedi- 
cation. Justice  to  the  parties  and  the  protection  of  the  public 
rights  require  that  it  should  be  sustained. 
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The  only  question  is,  was  there  a  dedication  of  the  ground 
in  controversy  and  an  acceptance? 

It  is  not  necessary,  to  constitute  a  dedication,  that  there 
should  be  a  grant  in  writing.  It  may  often  be  to  the  use  of 
an  unincorporated  town,  or  to  the  public — a  body  incapable 
of  taking  by  grant — and  in  such  case,  there  could  be  no 
writing  to  manifest  the  intention.  When  a  party  owning 
lands  shall  do  such  acts  in  pais  as  amount  to  a  dedication,  he 
is  estopped  from  a  denial  of  the  right  to  enjoy  what  has  been 
thus  dedicated;  and  when  made  and  accepted  by  the  public, 
it  is  irrevocable. 

Dedications  may  be  proved  in  every  conceivable  way — by 
a  survey  and  plat  alone,  and  by  grant,  by  user  and  by  the 
acts  and  declarations  of  the  owner.  Godfrey  v.  The  City  of 
Alton,  12  111.  29;  3£ctrcy  v.  Taylor,  19  111.  634. 

They  may  be  shown  by  matter  in  pais,  consisting  of  the 
acts  and  accompanying  declarations  of  the  OAvner,  and  accept- 
ance may  be  proved  by  the  user  of  the  public  or  by  the  acts 
of  officers.  They  may  be  inferred  from  length  of  user  and 
acquiescence  by  the  owners.  Acquiescence  by  the  owner  will 
estop  his  grantee  from  a  denial.  Dimon  v.  The  People,  17 
111.  416;  Bees  v.  The  City  of  Chicago,  38  111.  322. 

^yith  this  cursory  view  of  the  law,  we  will  briefly  advert 
to  the  facts. 

Previous  to  the  laying  out  of  the  town  of  Flora,  the  Ohio 
and  Mississippi  Railroad  had  acquired  the  right  of  way 
through  the  tract  of  land  upon  which  the  .town  was  laid  out. 
When  the  plat  of  the  town  was  made,  acknowledged  and 
nled  for  record,  strips  of  ground  were  left  on  each  side  of  the 
right  of  way.  On  this  vacant  space,  on  each  side  of  the  right 
of  way,  lots,  as  platted,  abutted. 

The  plat  was  signed  by  White,  one  of  the  proprietors,  and 
by  Brown,  by  his  attorney  in  fact.  Brown  was  trustee  of 
Sanger,  Camp  &  Co.,  and  had  the  legal  title.  The  defendants 
below  claim  title  as  grantees  of  Sanger,  Camp  &  Co. 
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At  the  time  of  the  survey^  White,  one  of  the  owners,  declared 
that  the  reservation  was  for  the  use  of  the  public;  and  the 
surveyor  testified  that  it  was  the  general  understanding  that 
the  space  Avas  left  for  the  benefit  of  the  public. 

Numerous  lots  have  been  sold  by  both  proprietors,  with 
reference  to  the  plat,  and  the  houses  erected  generally  have 
their  fronts  on  the  vacant  ground.  White,  one  of  the  owners, 
stated  explicitly  that  the  space  was  not  to  be  claimed  by  the 
proprietors;  that  the  plat  was  the  joint  production  of  himself 
and  Brown,  trustee  of  Sanger,  Camp  &  Co.,  and  that. the 
ground  was  intended  for  the  accommodation  of  the  public 
and  the  railroad  company. 

For  ten  years  there  Avas  an  acquiescence  in  the  plat,  and  no 
taxes  were  paid  by  the  original  owners.  Indeed  the  evidence 
as  to  the  intention  to  dedicate  is  clear  and  conclusive. 

The  objection  is  made  that  Brown  did  not  sign  the  certifi- 
cate to  the  plat,  and  that  the  attorney  in  fact  did  not  acknowl- 
edge it,  and  that  no  power  of  attorney  was  shown. 

The  sale  of  lots  by  the  plat,  the  long  acquiescence,  the  non- 
payment of  taxes,  the  utter  neglect  of  the  property  for  so 
many  years,  clearly  indicate  the  adoption  of  the  plat. 

The  acceptance  is  abundantly  proved.  For  sixteen  years 
the  railroad  used  the  ground  for  purposes  connected  with  its 
business,  and  the  public  has  also  enjoyed  the  use  for  wood, 
lumber,  pens  for  grain  and  as  a  pass-way. 

The  eifort  to  obtain  possession  of  this  ground  partakes  too 

much  of  the  character  of  an  attempt  to  revive  a  stale  and 

abandoned  claim,  and  ought  to  be  restrained. 

The  decree  is  affirmed. 

Decree  ajirmed. 
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Florence  Callerand. 


Married  women — -power  of,  to  execute  lease  on  their  separate  real  estate 
■without  consent  of  Jmsband — construption  of  act  of  1861.  The  true  construe- 
tion  of  the  act  of  1861  is,  that,  by  imiDlication  at  least,  a  married  woman 
has  power  under  the  statute  to  make  all  such  contracts  in  regard  to  her 
real  estate  as  may  be  necessary  to  its  full  and  complete  enjoyment.  And 
under  this  power  she  may  execute  in  her  own  name  a  lease  for  a  term  of 
years  upon  any  lands  which  she  may  own,  without  her  husband  joining 
in  the  execution  or  consenting  thereto,  that  will  be  as  binding  during  cov. 
€rture  as  though  she  were  sole  and  unmarried. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

On  the  12th  day  of  January,  1872,  before  Henry  Challenor, 
a  justice  of  the  peace  of  St.  Clair  county,  Florence  Callerand 
filed  her  complaint,  charging  Leon  S.  Parent  with  forcibly 
detaining  the  possession  of  twenty-two  acres  of  land  situated 
in  said  county,  belonging  to  the  plaintiif.  Upon  a  trial  in  the 
justice's  court  the  defendant  was  found  not  guilty.  The  plain- 
tiflf  appealed  to  the  circuit  court,  where,  at  the  March  term, 
1872,  the  cause  was  tried  by  the  court,  Avithout  a  jury,  upon 
an  agreed  state  of  facts.  The  court  decided  that  the  defend- 
ant was  guilty  as  charged  in  the  complaint,  and  gave  judg- 
ment for  the  plaintiff,  awarding  a  writ  of  restitution.  The 
defendant  brings  the  record  to  this  court.  The  agreed  state 
of  facts  upon  which  the  cause  was  tried  is  set  forth  in  the 
-opinion  of  the  court. 

Mr.  William  Winkelman,  for  the  plaintiff  in  error. 

Mr.  R.  A.  Halbert,  for  the  defendant  in  error. 
7 — 64th  III. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  cause  was  tried  in  the  circuit  court  vipon  an  agreed 
state  of  facts,  as  follows:  "Florence  Callerand,  the  plaintiff, 
on  the  second  day  of  January,  1871,  signed,  sealed  and  ac- 
knowledged and  delivered  to  Leon  S.  Parent,  the  defendant, 
a  lease  in  writing,  thereby  leasing  to  defendant  twenty-two 
acres  of  land  described  in  plaintiff's  complaint,  *  * 

*  *  for  a  term  of  ten  years  from  date  of  lease,  at  a 
rent  of  fifty  dollars  annually,  and  also  board  and  furnished 
lodgings  for  plaintiff  during  the  term  of  said  lease,  and  in  de- 
fault thereof  to  pay  to  plaintiff  sixty  dollars  annually  in  lieu  of 
board  and  lodging;  that  at  the  time  of  signing,  sealing  and 
delivering  of  said  lease,  the  plaintiff  was,  and  from  thence 
hitherto  had  remained  a  married  woman,  wife  of  Callerand,  to 
Avhom  she  was  married  since  the  passage  of  the  act  of  1861, 
and  that  her  husband  did  not  join  in  the  execution  of  said 
lease,  or  consent  thereto;  that  said  twenty-two  acres  of  land 
had  been  assigned  to  plaintiff  by  order  of  court  before  the 
marriage  of  plaintiff  to  Callerand,  her  present  husband,  as 
dower  in  the  estate  of  a  former  husband ;  that  defendant,  on 
the  day 'and  year  on  which  said  lease  was  made,  took  posses- 
sion of  said  twenty-two  acres  of  land,  and  has  been  in  pos- 
session ever  since,  and  has  paid  part  of  the  rent  and  offered 
to  pay  the  remainder  as  it  fell  due  monthly,  but  the  plaintiff 
refused  to  receive  it;  that  default  has  not  been  made  in  the 
condition  of  the  lease ;  that  plaintiff  gave  lawful  notice  to 
defendant,  in  accordance  with  the  statute,  to  quit  and  deliver 
up  possession  of  said  premises  to  the  plaintiff  at  the  end  of 
the  first  year,  and  a  legal  demand  in  writing  for  the  possession 
of  said  premises  of  defendant  before  commencing  her  suit." 

The  only  point  made  by  counsel  is,  whether  a  married 
woman  can  execute  a  lease  on  her  separate  real  estate  for  a 
term  of  years  that  will  be  binding  during  coverture,  without 
lier  husband  joining  in  the  execution  or  consenting  thereto. 
We  are  of  opinion  that  she  can. 
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AVe  attach  no  importance  to  the  fact  that  the  lease  in  this 
instance  is  under  seal  and  was  regularly  acknowledged.  A 
lease  not  under  seal  or  acknowledged  would  be  of  equal  va- 
lidity with  the  one  in  this  record  and  would  be  no  more  and 
no  less  binding  on  the  defendant  in  error. 

By  the  act  of  1861,  it  is  provided  that  "all  the  property, 
both  real  and  personal,  belonging  to  any  married  woman  as 
her  sole  and  separate  property^  ^  ^  ^  together  with 
all  the  rents,  issues,  increase  and  profits  thereof,  shall,  not- 
withstanding her  marriage,  be  and  remain,  during  coverture, 
her  sole  and  separate  property,  under  her  sole  control,  and  be 
held,  owned,  possessed  and  enjoyed  by  her  the  same  as  though 
she  was  sole  and  unmarried." 

This  statute  makes  a  marked  change  in  the  common  law  in 
regard  to  the  separate  property  of  married  women.  It  was 
doubtless  intended  to  and  does  confer  upon  a  married  woman 
the  right  to  enjoy  the  rents  and  profits  of  her  sejDarate  estate 
independently  of  and  free  from  any  interference  on  the  part 
of  her  husband;  and  if  it  shall  accomplish  this  purpose,  it 
must  be  construed  to  confer  all  power  necessary  to  carry  into 
effect  the  intention  of  the  legislature  in  its  passage.  It  is  not 
to  be  supposed  that  the  act  of  1861  confers  upon  married 
women  the  power  to  enter  into  contracts  generally,  or  that  it 
alters  the  common  law  in  that  regard  except  so  far  as  it  may 
be  necessary  to  effectuate  the  right  conferred,  viz:  the  enjoy- 
ment of  her  separate  estate,  notwithstanding  her  marriage,  the 
same  as  though  she  was  sole  and  unmarried. 

This  act,  like  all  other  statutes,  must  have  a  reasonable  con- 
struction. A  law  that  confers  the  right  to  the  enjoyment  of 
her  separate  estate  does  not,  by  mere  implication,  necessarily 
confer  the  power  on  a  married  woman  to  sell  and  convey  her 
real  estate  without  the  consent  of  her  husband,  and  so  it  was 
held  in  Cole  v.  Van  Riper,  44  111.  58.  As  was  said  in  that 
case,  "the  power  to  own  and  enjoy  is  entirely  different  from 
the  power  to  dispose  of,  and  the  latter  is  not  necessary  to  the 
exercise  of  the  former."     The  words  "  hold,  own,  possess  and 
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enjoy/'  used  in  the  statute^  would  seem  to  imply  that  the  legis- 
lature intended  to  confer  with  the  right  the  power  also  to  en- 
able a  married  woman  to  lease  for  a  time  or  term  of  years  any 
lands  which  she  may  own  in  her  own  right.  If  she  does  not 
possess  this  power^  then  indeed  she  can  not  own,  possess  and 
enjoy  her  separate  estate  "the  same  as  though  she  was  sole 
and  unmarried."  A  state  of  case  might  arise  in  which  there 
would  be  no  way  in  which  she  could  avail  of  the  rents  and 
profits  of  her  real  property  unless  the  law  confers  the  authority 
to  lease  the  same  without  the  consent  of  the  husband  to  such 
leasing.  It  would  be  a  narrow  and  illiberal  construction  of 
the  statute  to  hold  that  a  married  woman  must  herself  culti- 
vate and  farm  her  lands  to  enable  her  to  appropriate  to  her- 
self the  profits  and  increase  accruing  therefrom. 

In  construing  this  statute  in  regard  to  the  rights  of  mar- 
ried women,  it  was  said  by  this  court,  in  Carpenter  et  al.  v. 
Mitchell,  50  111.  470,  "if  she  owns  houses  she  must  be  per- 
mitted to  contract  for  their  repair  or  rental.  If  she  owns  a 
farm  she  must  be  permitted  to  bargain  for  its  cultivation  and 
to  dispose  of  its  products." 

It  is  obvious  that  the  legislature,  in  thus  conferring  upon  a 
married  woman  the  right  to  own,  possess  and  enjoy  her  sepa- 
rate, real  estate,  intended  to  and  did  so  modify  the  common 
law  that  she  could,  in  her  own  name  and  in  her  own  right, 
contract  in  regard  thereto  to  effectuate  that  object.  If  such 
was  not  the  case,  the  provision  in  her  behalf  would  be  a  mere 
barren  right,  fruitless  of  any  good  results.  The  true  construc- 
tion of  the  act  in  question  is  that,  by  implication  at  least,  she 
has  power  under  the  statute  to  make  all  such  contracts  in  re- 
gard to  her  real  estate  as  may  be  necessary  to  its  full  and  com- 
plete enjoyment.  Under  the  power  thus  conferred  no  reason 
is  perceived  why  a  married  woman  may  not  execute  in  her  own 
name  a  lease  for  a  term  of  years  upon  any  lands  which  she 
may  own,  without  her  husband  joining  in  the  execution  or  con- 
senting thereto,  that  will  be  as  binding  during  coverture  as 
though  she  was  sole  and  unmarried. 
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It  being  lawful  for  her  to  so  contract  in  regard  to  her  own 
property,  she  can  not  be  permitted  to  retract  whenever  she  may 
happen  to  make  a  disadvantageous  bargain.  Like  other  per- 
sons, she  must  abide  the  consequences  of  her  own  contracts  in 
regard  to  subjects  about  which  it  is  lawful  to  contract,  and 
which  have  been  fairly  made  without  any  fraudulent  prac- 
tices. 

The  law  will  enforce  such  a  contract  on  her  behalf  when  it 
is  to  her  advantage  to  have  it  done;  and  if  she  avails  of  the 
benefits,  she  can  not  be  heard  to  complain  that  the  courts  will 
enforce  a  like  contract  against  her. 

In  the  present  instance  no  reason  is  assigned  by  the  defend- 
ant in  error  why  she  seeks  to  rescind  the  contract,  except  that 
it  is  not  binding  in  law.  It  appears  from  the  agreed  state- 
ment of  lacts  that  the  plaintiff  in  error  had  complied  in  every 
particular  with  the  terms  of  the  lease,  and  she  could  not  ca- 
priciously repudiate  it.  It  was  a  contract  in  regard  to  her 
separate  property,  fairly  entered  into,  and  it  must  be  held  to 
be  valid  in  law  and  binding  on  both  parties. 

The  judgment  finding  the  defendant  in  the  court  below 
guilty  was  contrary  to  the  law  and  the  evidence,  and  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  W.  Scott 

V. 

Feank  Wirshing. 

1.  Fences — sufficiency  to  maintain  trespass  for  animals  breaking  into 
inclosure.  In  a  suit  by  the  occupant  of  an  inclosed  field  to  recover  dam- 
ages of  the  defendant  for  injuries  to  crops,  etc.,  by  defendant's  cows  in 
breakino;  through  the  fence  inclosing  the  field,  the  court  instructed  the 
jury  that  before  any  recovery  could  be  had  for  damages  for  the  trespass 
of  stock  in  breaking  into  an  inclosure  and  destroying  corn  therein,  it  must 
be  proved  that  the  fence  was  at  least  five  feet  in  height  from  the  ground : 
Held,  that  the  court  erred  in  so  instructing  the  jury. 

2.  The  law  is  that  an  action  may  be  maintained  for  the  trespass  of 
cattle,  if  the  plaintiff's  fence  is  good  and  suflicient;  and  its  sufliciency 
must  be  determined  by  the  jury  from  the  evidence. 

3.  When  the  court,  in  such  an  action,  had,  at  the  instance  of  the 
plaintiff,  instructed  the  jury  that  the  fence  was  good  and  suflicient  if 
it  would  prevent  the  breaking  in  of  stock  not  breachy,  it  was  not  error  to 
refuse  another  instruction  that  the  fence  was  sufficient  if  it  would  turn  or- 
dinary stock.    The  first  stated  the  law  sufficiently. 

4.  Same — statute  relating  to  partition  fences.  Section  14  of  the  chap- 
ter  entitled  "Inclosures  and  Fences,"  R.  Stats.  1845,  requiring  fences  to  be  at 
least  five  feet  high,  has  reference  solely  to  partition  fences  between  ad- 
joining owners,  and  has  no  application  to  an  outside  fence. 

Appeai.  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  commenced  by  the  appellant  against  the 
appellee  before  a  justice  of  the  peace,  when  the  former  re- 
covered a  judgment  for  $9  and  Costs  of  suit.  Appellee  ap- 
pealed from  this  judgment  to  the  circuit  court,  where,  on  a 
trial,  a  verdict  and  judgment  was  rendered  for  the  appellee. 


Messrs.  Snyder  &  Dill,  for  the  appellant. 
Messrs.  Hay  &  Knispel,  for  the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  court  below  instructed  the  jury  that,  before  a  recovery 
<50uld  be  had  for  damages  for  the  trespass  of  stock  in  break- 
ing into  an  inclosure  and  destroying  corn  therein,  it  must  be 
proved  that  the  fence  was  at  least  five  feet  in  height  from  the 
ground. 

The  propriety  of  this  instruction  depends  upon  the  con- 
struction which  should  be  given  to.  section  14  of  the  chapter 
entitled  "  Inclosures  and  Fences."     (Eev.  Stat.  1845,  277.) 

We  infer  that  the  instruction  was  based  upon  this  section, 
as  counsel  for  appellee  refer  to  it  in  their  argument,  and  in- 
sist that  fences  must  be  at  least  five  feet  in  height  from  the 
ground. 

It  is  true  that  this  section  has  been  incorporated  in  all  our 
compilations  of  the  statutes  ;  but  it  has  sometimes  been  so 
jumbled  in  that  a  casual  reading  will  nut  gather  its  true 
•meaning.  Chapter  51  of  the  Revision  of  1845  contains 
twenty-one  sections.  It  is  entitled  "  Inclosures  and  Fences," 
while  three  somewhat  distinct  subjects  are  embraced  therein : 
common  fields,  the  regulation  of  partition  fences,  and  the 
liability  for  the  trespass  of  animals  where  there  is  an  insuf- 
ficient fence.  The  first  ten  sections  include  the  first  head; 
the  11th,  12th,  13th  and  14tli,  the  second;  and  sections  15, 
IG,  17,  and  18,  the  third. 

In  the  compilation  of  Scates,  a  division  somewhat  different 
has  been  made.  The  first  ten  sections  are  placed  in  a  chap- 
ter entitled  "  Commons."  Scates,  287.  The  residue  of  the 
chapter,  as  it  is  in  the  Revision  of  1845,  is  placed  in  one 
chapter,  entitled  "  Inclosures."     Scates,  590. 

This  does  not  present  the  true  subdivision  of  chapter  51, 
according  to  the  several  subjects,  and  it  can  only  be  absolutely 
ascertained  by  a  reference  to  the  several  enactments  embraced 
in  the  chapter. 

The  first  ten  sections  were  enacted  by  the  first  general  assem- 
bly of  the  State,  and  the  law  was  entitled  "An  act  to  regulate 
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the  inclosing  and  cultivating  of  common  fields."  Approved 
February  23d,  1819.     Sess.  Laws  1819,  37. 

Sections  11,  12,  13  and  14  are  mere  subdivisions  of  section 
three  of  an  act  entitled  "An  act  regulating  inclosures,"  ap- 
proved February  20th,  1819.  Sess.  Laws  1819,  23.  In  the 
original  act,  section  14,  as  it  is  in  the  several  Revisions,  was 
SL  proviso  to  section  three. 

A  careful  reading  of  these  sections,  including  section  14, 
will  clearly  show  that  they  have  reference  solely  to  partition 
fences  ;  the  regulation  of  the  equal  division  of  the  charges 
of  the  division  fence;  provision  for  the  appointment  of  viewers, 
who  shall  be  the  sole  judges  of  the  charges  to  be  borne  by 
the  respective  parties,  and  of  the  sufficiency  of  fences ;  and 
the  mode  of  enforcing  the  law  is  specially  pointed  out;  and 
then  follows  the  proviso  that  "nothing  herein  contained  shall 
be  inteiided  to  prevent  or  debar  any  person  or  persons  from 
inclosing  his  or  their  grounds,  in  any  manner  they  please, 
with  sufficient  walls  or  fences  of  timber  other  than  those 
heretofore  mentioned ;  *  *  such  walls  and  fences 

to  be  at  least  five  feet  in  height  from  the  ground,  ^  ^^  ^ 
so  that  such  inclosures  shall  fully  answer  and  secure  the  sev- 
eral purposes  meant  to  be  answered  and  secured  by  this  law." 

To  prevent  the  arbitrary  dictation  on  the  part  of  the  viewers 
of  any  particular  character  of  fence,  adjoining  proprietors 
of  lands  were  authorized  by  the  proviso  to  inclose  their  grounds 
in  such  manner  as  they  might  choose,  so  that  the  purpose  of 
the  law  was  secured.  That  purpose  could  only  have  been  to 
have  a  sufficient  fence,  of  at  least  the  height  mentioned,  be- 
tween neighbors  of  adjacent  lands. 

There  is  another  view  from  which  it  will  appear  conclusive- 
Iv  that  this  section  is  not  obligatory  upon  the  owners  of  fences 
to  build  them  of  any  particular  height. 

In  the  first  section  of  the  act  of  20th  February,  1819,  it  is 
enacted  that  all  fields,  kept  for  inclosures,  shall  be  inclosed 
with  a  fence,  if  of  posts  and  rails,  at  least  five  feet  in  height, 
and   if  rails,  in  such  manner  as  is  commonly  denominated  a 
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worm  fence,  at  least  five  feet  and  six  inches  in  height;  and  the 
second  section  of  the  same  act  provides  for  damages  consequent 
upon  stock  breaking  into  such  inclosures.  In  this  act  there 
is  no  allusion  to  the  recovery  of  damages  for  the  trespass  of 
stock,  except  as  mentioned. 

In  1835,  sections  15,  16,  17  and  18,  as  they  are  numbered 
in  the  Revision,  were  enacted ;  and  sections  one  and  two  of 
the  act  of  February  20,  1819,  were  expressly  repealed.  Sess. 
Laws  1835,  144.  Thus  the  only  law  regulating  the  height 
of  fences  around  general  inclosures,  and  providing  for  single 
and  double  damages  for  breaking  the  close,  was  repealed,  and 
a  new  law  was  substituted  in  its  stead.  This  law  has  been  in 
force  for  more  than  thirty  years,  and  is  the  only  statute  law 
under  which  the  courts  could  properly  act  in  awarding  dam- 
ages for  the  trespass  of  stock. 

This  law  does  not  require  that  fences  shall  be  of  a  fixed 
height,  but  makes  the  owner  of  animals  liable,  in  an  action  of 
trespass,  for  all  damages  resulting  from  the  breaking  in  of 
stock  into  inclosures  which  are  surrounded  by  a  "good  and 
sufficient"  fence. 

We  are  of  opinion,  therefore,  that  section  14,  which  is  re- 
lied upon  to  sustain  the  instruction,  had  reference  alone  to 
partition  fences,  and  as  such  it  has  long  since  been  repealed. 

In  1857  the  legislature  recast  the  various  provisions  of  the 
law  in  regard  to  division  fences,  and  expressly  repealed  all  of 
chapter  51  which  was  inconsistent  with  the  act  then  approved. 
Sess.  Laws  1857,  159.  This  effected  a  repeal  of  sections  11, 
12,  13  and  14  of  chapter  51. 

The  court,  in  its  instruction  to  the  jury  that  they  must 
believe  from  the  evidence  that  the  fence  in  question  was  at 
least  five  feet  in  height  from  the  ground,  committed  an  error, 
and  we  have  little  doubt  that  this  instruction  determined  the 
verdict  against  the  plaintiff. 

The  law  is,  that  an  action  may  be  maintained  for  the  tres- 
pass of  cattle  if  the  fence  is  good  and  ^sufficient;  and  its  suf- 
ficiency must  be  determined   by  the  jury  from  the  evidence 
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Seeley  v.  Peters,  5  Gilm.  130  ;  Headen  v.  Paist,  39  111.  186 ;  Stoner 
V.  Shugart,  45  111.  76. 

There  was  no  error  in  the  refusal  of  plaintiff's  second  in- 
struction, that  the  fence  was  sufficient  if  it  would  turn  ordi- 
nary stock.  The  law  was  sufficiently  given  in  plaintiff's  first 
instruction,  that  the  fence  was  good  and  sufficient  if  it  would 
prevent  the  breaking  in  of  stock  not  breachy. 

For  giving  the  instruction,  as  to  the  height  of  the  fence, 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Grand  Tower  Mining,  Manufacturing  and  Trans- 
portation Co. 

V, 

Charles  Schirmer  et  al. 

1.  Service — garnishee  process  on  corporation.  A  garnishee  summons 
issued  by  a  justice  of  the  peace  against  a  private  corporation,  was  returned 
by  the  constable  with  the  following  indorsement  of  service :  "Served  the 
within  by  reading  to  the  vpithin  named  company  therein,  January  15, 
1870."  Upon  this,  without  any  appearance,  the  justice  rendered  judgment 
by  default:  Held,  that  the  service  was  a  nullity  and  gave  the  court  no  ju- 
risdiction. 

2.  Under  the  act  of  February  8,  1853,  the  service  of  process  upon  an 
incorporated  company  is  required  to  be  made  upon  its  president,  if  he  is 
a  resident  of  the  county,  and  if  he  is  absent  from  the  county,  or  does  not 
reside  therein,  service  shall  be  made  by  leaving  a  copy  with  any  one  of 
the  several  officers  therein  named.  The  statute  requires  the  service  to 
be  made  by  copy,  and  the  return  should  state  the  name  of  the  person  so 
served. 

3.  Injtxnction — to  restrain  the  collection  of  a  void  judgment  under  color  of 
process.    Where  the  statutory  mode  of  service  of  process  was  not  pursued  so 
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as  to  give  a  justice  of  the  peace  jurisdiction  of  tlie  defendants,  and  he  pro. 
ceeded  to  render  judgment  by  default  and  issued  execution  thereon,  upon 
whicli  a  levy  was  made  and  the  property  advertised  for  sale,  which  facts  were 
set  forth  in  a  bill  for  injunction  by  the  defendant  against  the  justice  of  the 
peace,  constable  and  plaintiffs,  to  restrain  the  sale  and  perpetually  enjoin 
the  collection  of  the  judgment:  Held,  that  the  facts  disclosed  entitled  the 
complainants  to  have  the  judgment  and  execution  perpetually  enjoined. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  Thomas  G.  Allen,  and  Mr.  Lewis  P.  Butler,  for 
the  appellant. 

Messrs.  Mayham  &  Layman,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  appellants,  in  the 
Jackson  circuit  court,  against  appellees,  to  enjoin  the  collection 
of  an  execution  for  $21.21  and  costs,  in  favor  of  appellees  and 
against  appellants,  issued  by  a  justice  of  the  peace.  The  bill 
alleges  that  Toler  &  Deason  recovered  a  judgment  on  the  30th 
of  August,  1869,  against  one  William  Golliher;  that  an  ex- 
ecution was  issued  and  returned  no  property  found  ;  that  af- 
terwards, on  the  8th  of  September,  1869,  the  proper  affidavit 
was  filed  before  the  justice  of  the  peace,  and  a  garnishee  sum- 
mons was  issued  against  and  served  on  appellants. 

On  the  16th  of  September,  1869,  appellants  answered  and 
were  discharged  by  a  judgment  of  the  justice  of  the  peace.  On 
the  30th  of  tlie  same  month,  another  garnishee  summons  was 
issued  and  served  on  appellants,  who  answered  on  the  10th  of 
the  next  October,  and  they  were  again  discharged  and  judg- 
ment was  rendered  against  the  plaintiffs  for  costs. 

On  the  20th  of  November,  1869,  a  third  garnishee  sum- 
mon? was  issued  and  served  on  appellants,  which  was  re- 
turned served  on  appellants,  but  the  bill  denies  that  it  was 
ever  served,  but  that  no  further  proceedings  were  had  under 
that  summons.     On  the  30th  of  December  an  execution  was 
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issued  upon  the  original  judgment  against  Golliher,  and  was 
returned  "no  property  found."  On  the  14th  of  January,  1870, 
a  fourth  garnishee  summons  was  issued  and  served  on  appel- 
lants. This  is  the  return  :  "Served  the  within  by  reading  to 
the  within  named  company  therein,  January  15,  1870."  On 
this  return  the  justice  of  the  peace  rendered  a  judgment  by 
default  for  $32.15  and  costs  of  suit. 

The  bill  denies  all  indebtedness  by  the  company  from  the 
date  of  the  issuing  of  the  summons  until  the  time  when  the  judg- 
ment was  rendered,  or  at  any  time  since  that  time  ;  that  the 
garnishee  judgment  included  the  costs  of  the  previous  pro- 
ceedings in  garnishment,  and  for  which  judgment  had  been 
rendered  against  the  plaintiffs  ;  that  an  execution  was  issued 
on  this  judgment  against  appellants  and  placed  in  the  hands 
of  a  constable  of  the  countv,  who  had  levied  the  same  on  four 
of  appellants'  mules,  and  had  advertised  them  for  sale  and 
was  threatening  to  sell  them  to  satisfy  the  execution.  The  bill 
prays  an  injunction  to  restrain  the  sale  of  the  property  and  to 
perpetually  enjoin  the  justice  of  the  peace  from  ever  issuing 
another  execution  on  the  judgment. 

A  temporary  injunction  was  issued.  At  the  next  term  of 
the  court  defendants  appeared  and  filed  their  demurrer  to  the 
bill,  and  entered  a  motion  to  dissolve  the  injunction.  On  a 
hearing,  the  court  sustained  the  demurrer,  dissolved  the  in- 
junction and  dismissed  the  bill.  Suggestions  were  filed,  and 
the  court  awarded  $20  damages  for  wrongfully  suing  out  the 
injunction.  An  appeal  was  prayed,  granted  and  perfected  to 
this  court. 

The  act  of  February  8th,  1853,  provides  that,  in  all  suits 
brought  against  an  incorporated  company,  process  shall  be 
served  upon  the  president  thereof  if  he  resides  in  the  county, 
and  if  absent  from  the  county  or  does  not  reside  therein,  the 
service  shall  be  made  by  leaving  a  copy  of  the  summons  with 
any  clerk,  cashier,  secretary,  engineer,  conductor,  or  any 
agent  of  such  company  found  in  the  county,  at  least  five  days 
before  the  trial,  if  the  suit  be  brought  before  a  justice  of  the 
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peace,  and  at  least  ten  clays  when  suit  is  brought  in   the  cir- 
cuit court. 

In  this  case,  there  is  no  pretense  that  there  was  any  such 
service.  The  constable  says  in  his  return  that  he  served  the 
summons  by  reading  it  to  the  company.  He  fails  to  state  to 
whom  he  read  it.  He  does  not  indicate  whom  he  regarded  as 
being  the  company.  And  even  if  he  had,  he  says  he  served  it 
by  reading,  when  the  statute  requires  the  service  to  be  made 
by  leaving  a  copy  with  one  of  the  persons  specified.  The  offi- 
cer making  the  service  was  bound  to  pursue  the  requirements 
of  the  statute.  He  is  not  invested  with  power  to  substitute 
another  and  different  mode  from  that  pointed  out  in  the 
statute. 

This  return  fails  to  show  that  there  was  statutory  service, 
and  none  other  can  be  adopted.  The  eifort  at  service  was  un- 
warranted and  is  a  nullity,  precisely  as  though  there  had  been 
no  effort  to  make  service.  There  being  no  service,  the  justice 
of  the  peace  failed  to  acquire  jurisdiction  of  the  corporation, 
and  hence  the  judgment  and  all  subsequent  steps  taken  by 
him  were  absolutely  void,  and  the  court  below  erred  in  sus- 
taining the  demurrer,  dissolving  the  injunction  and  dismiss- 
ing the  bill.  The  facts  disclosed  in  the  bill,  if  true,  entitled 
complainant  to  have  the  judgment  and  execution  perpetually 
enjoined. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded. 

Decree  revet'sed. 
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James  Williams  et  al. 


Feancis  LaValle,  Supervisor,  etc. 

•TiJDGMENT — lohether  final — order  granting  a  new  trial.  An  order  grant- 
ing a  new  trial  in  an  action  of  ejectment,  under  the  statute,  is  not  a  final 
judgment,  and,  tlierefore,  can  not  be  reviewed  in  the  supreme  court  upon 
appeal  or  writ  of  error. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  in  the  court  below 
by  LaValle,  supervisor  of  the  village  of  Cahokia,  against 
James  Williams  and  Francis  H.  Cobb. 

At  the  March  term,  1868,  a  trial  was  had,  resulting  in  a 
judgment  in  favor  of  the  plaintiff,  from  which  the  defendants 
prayed  an  appeal.  At  the  October  term  following,  the  judg- 
ment was  vacated  and  a  new  trial  granted  upon  payment  of 
costs,  the  defendants  withdrawing  their  appeal. 

At  the  October  term,  1870,  a  second  trial  was  had,  result- 
ing in  a  judgment- in  favor  of  the  defendants.  The  plaintiff 
thereupon  moved  for  a  new  trial,  which  the  court,  at  the 
March  term,  1871,  denied.  The  plaintiff  then  moved  for  a 
new  trial  under  the  statute,  which  was  allowed  upon  the  pay- 
ment of  coets  within  one  year.  Upon  this  application  of  the 
plaintiff  it  was  proven  that  he  had  paid  the  costs  of  the  sec- 
ond trial,  but  had  not  paid  the  costs  of  the  first  trial. 

At  the  October  term,  1871,  the  plaintiff  dismissed  his 
suit. 

The  defendants  sued  out  a  writ  of  error,  and  insist  the  court 
below  erred  in  granting  to  the  plaintiff  a  new  trial  without 
the  payment  of  all  the  costs  incurred  in  the  suit. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiffs  in  error, 

Messrs.  G.  &  G.  A.  Kceener,  for  the  defendant  in  error. 
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Per  Curiam  :    The  order  granting  a  new  trial  in  this  case^ 

is  not  a  final  judgment.     Hence,  no   appeal  can  be  taken  or 

writ  of  error  prosecuted  for  its  reversal.     The  writ  of  error 

must  therefore  be  dismissed. 

Writ  of  error  dismissed. 


Gaerett  E..  Gaekettson 

V. 

Thomas  Pegg. 

1.  Chattel  mortgage — whether  valid — presumptions.  In  an  action  in- 
volving  the  validity  of  a  chattel  mortgage,  the  jury  were  instructed  that, 
if  they  believed,  from  the  evidence,  "that  said  chattel  mortgage  was  duly 
executed  and  recorded  according  to  law,  and  that  the  same  purports  a 
consideration,  then  the  presumption  of  law  is,  that  the  same  is  bona  fide 
and  valid:"  Held,  there  being  evidence  that  the  mortgage  was  fraudulent, 
that  the  instruction  was  objectionable  on  account  of  being  calculated  to 
mislead  the  jury — it  leaving  them  uninformed  in  what  sense  the  phras© 
"presumption  of  law"  was  used,  whether  a  conclusive  or  disputable  pre- 
sumption was  intended. 

2.  Same — of  sales  ly  the  mortgagor.  The  jury  were  also  instructed,  if 
the  mortgagor  sold  a  portion  of  the  mortgaged  property  to  different  indi- 
viduals and  appropriated  the  proceeds  to  himself,  that  those  facts  could 
not  affect  or  prejudice  the  rights  of  the  mortgagee,  under  the  mortgage, 
as  to  property  contained  in  the  mortgage  and  not  so  disposed  of  by  the 
mortgagor:  Held,  the  instruction  was  misleading  unless  qualified  by  a 
proviso  that  the  sales  referred  to  were  made  without  the  knowledge  of  the 
mortgagee,  for  if  made  with  his  knowledge  and  consent  for  the  benefit  of 
the  mortgagor,  that  fact,  though  not  of  itself  suflScient  to  avoid  the  mort- 
gage as  to  the  property  unsold,  would  nevertheless  be  a  circumstance 
which  the  jury  might  properly  take  into  consideration  in  determining  the 
question  of  good  faith  in  making  the  mortgage,  and,  there  being  other 
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circumstances  tending  to  throw  discredit  on  the  mortgage,  the  instruction 
as  given,  that  such  sales  did  not  affect  the  rights  of  the  mortgagee  in  prop- 
ertjr  unsold,  should  not  have  been  given  without  explanation. 

Appeal  from  the  Alton  City  Court;  the  Hon.  Henry  S. 
BaIvEE^  Judge,  presiding. 

This  was  an  action  of  trover,  brought  by  Thomas  Pegg 
against  Garrett  P.  Garrettson,  to  recover  damages  for  taking 
and  converting  forty  acres  of  wheat,  w'hich,  together  with 
other  personal  property,  had  been  mortgaged  to  Thomas  Pegg 
by  his  father  William  Pegg.  A  trial  in  the  court  below  re- 
sulted in  a  verdict  and  judgment  for  f 470. 75  in  favor  of  the 
plaintiff.  The  defendant  appeals. 

Messrs.  Waeeen  &  Pogue,  for  the  appellant. 

Mr.  J.  H.  Yager,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  case  involved  the  validity  of  a  chattel  mortgage.  The 
court  gave  for  the  claimant  under  the  mortgage,  the  following 
instructions  : 

'Tf  the  jury  believe,  from  the  evidence,  that  said  chattel 
mortgage  was  duly  executed  and  recorded  according  to  law, 
and  that  the  same  purports  a  consideration,  then  the  presump- 
tion of  law  is  that  the  same  is  bona  fide  and  valid,  and  al- 
though the  jury  may  further  believe,  from  the  evidence,  that 
the  plaintiff  was  not  present  when  said  mortgage  was  execu- 
ted, yet  that  fact  would  not,  of  itself,  render  said  chattel  mort- 
gage invalid." 

"If  the  jury  believe,  from  the  evidence,  that  William  Pegg 
sold  a  portion  of  the  mortgaged  property  to  different  individ- 
uals, and  that  he  even  appropriated  the  proceeds  to  himself, 
still  those  facts  can  not  affect  or  prejudice  the  rights  of  the 
plaintiff,  his  son,  under  said  mortgage,  as  to  property  con- 
tained in  the  mortgage  and  not  so  disposed  of  by  the  mort- 
gagor." 
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The  first  of  these  instructions  would  be  extreroely  likely  to 
mislead  the  jury,  and  as  there  is  strong  evidence  that  the 
mortgage  was  fraudulent,  it  probably  did  mislead  them.  Pre- 
sumptions of  law  are  classed  as  conclusive  and  disputable. 
The  jury  may  have  never  heard  of  this  classification,  but 
whether  they  had  or  not,  they  would  be  quite  at  a  loss  to 
know  in  what  sense  the  phrase  "presumption  of  law"  was 
used  in  this  instruction.  Of  course,  the  court  intended  to  be 
understood  that  the  mortgage  was  to  be  presumed  valid  unless 
impeached,  and  to  leave  the  jury  at  liberty  to  determine,  from 
all  the  evidence,  whether  it  was  made  in  good  faith  and  for  a 
valuable  consideration.  The  jury  may  have  understood  the 
instruction,  as  given,  in  a  very  different  sense. 

The  next  instruction  is  also  misleading.  It  should  have 
been  qualified  by  a  proviso  that  the  sales  referred  to  were 
made  without  the  knowledge  of  the  mortgagee.  If  made  with 
his  knowledge  and  consent  for  the  benefit  of  the  mortgagor, 
this  fact,  though  not  of  itself  sufficient  to  avoid  the  mortgage 
as  to  the  property  unsold,  would,  nevertheless,  be  a  circum- 
stance which  the  jury  might  properly  take  into  consideration, 
in  determining  the  question  of  good  faith  in  making  the  mort- 
gage. Barnet  v.  Fergus,  51  111.  355.  While,  therefore,  such 
sale,  made  with  the  knowledge  of  the  mortgagee  for  the  ben- 
efit of  the  mortgagor,  would  not  destroy  the  rights  of  the 
mortgagee  in  property  unsold,  an  instruction  that  it  does  not 
affect  his  rights  should  not  be  given  without  explanation.  It 
does  affect  them  to  this  extent :  that  when  there  are  other  cir- 
cumstances tending  to  throw  discredit  on  the  mortgage,  this 
fact  would  be  an  additional  ground  of  suspicion,  and  might 
perhaps  turn  the  scale.  Although  both  these  instructions  may 
be  interpreted  in  an  unobjectionable  sense,  yet,  on  reviewing 
the  evidence,  we  are  of  opinion  they  were  not  properly  under- 
stood by  the  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed, 
8— 64th  III. 
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John    Goelz   et  al. 

V. 

Theodore  Joeeg. 

1.  Defective  abs'T^act— presumption.  Upon  an  assignment  of  error 
that  a  demurrer  to  a  plea  was  improperly  sustained  in  the  court  below,  it 
appeared  the  plea  was  not  set  out  in  the  abstract,  and  the  appellate  court 
therefore  presumed  the  assignment  of  error  was  regarded  as  not  well 
taken. 

2.  Plea — not  answering  the  entire  cause  of  action.  In  an  action  of 
debt  iipon  a  replevin  bond,  it  was  recited  in  the  declaration  that  a  portion, 
of  the  goods  taken  under  the  writ  of  replevin  were,  upon  a  trial,  directed 
to  be  returned  to  the  defendant  in  the  replevin  suit.  The  breach  alleged 
was  that  the  plaintiff  in  the  action  of  replevin  did  not  prosecute  his  said 
suit  to  efiect  and  without  delay,  and  had  not  made  return  of  the  property 
as  awarded.  A  plea  which  merely  averred  that  the  plaintifl"  in  replevin 
did  prosecute  his  suit  without  delay  and  with  eti'ect,  was  held  not  to  be  as 
broad  as  the  breach,  and  therefore  bad. 

3.  Variakce  between  declaration  and  bond  sued  upon.  In  the  same  suit 
the  bond  was  described  in  the  declaration  as  having  been  executed  bj^  the 
defendants,  designating  who  of  them  was  principal  and  who  were  sureties. 
The  bond,  in  the  penal  part,  described  those  executing  it  as  joint  obligors, 
without  specifying  who  was  principal  and  who  were  sureties ;  but  in  the 
condition  of  the  bond  the  obligors  were  described  according  to  the  charac- 
ter in  which  they  executed  it — as  principal  and  sureties — so  there  was 
held  to  be  no  variance  between  the  declaration  and  the  bond  in  that 
regard. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
A.  S.  WiLDERMAN,  Esq.,  acting  Judge,  by  consent  of  parties. 

This  was  an  action  of  debt,  brought  in  the  court  below  by 
Joerg,  coroner  of  St.  Clair  county,  who  sued  for  the  use  of 
various  parties,  against  John  Goelz,  Philip  Schmidt  and  Louis 
Schmidt,  upon  a  replevin  bond,  in  which  Goelz  was  principal 
and  the  other  two  defendants  were  sureties. 

The  declaration  recited  the  bringing  of  the  action  of  re- 
plevin by  Goelz  against  one  Stookey,  and  that  under  the  writ  in 
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that  suit  the  officer  took  a  stock  of  goods  which  was  in  the 
store  of  one  William  Dreher,  together  with  various  other 
articles  of  personal  property.  It  was  further  recited  that 
upon  the  trial  of  the  suit  in  replevin,  it  was  adjudged  that 
Stookey,  the  defendant  therein,  have  a  return  of  the  property 
in  the  writ  and  declaration  mentioned  which  was  not  found 
to  be  in  the  plaintiff,  Goelz,  to  wit:  the  stock  of  goods  men- 
tioned and  certain  furniture. 

The  breach  alleged  was  that  Goelz,  the  plaintiff  in  the 
replevin  suit,  "  did  not  prosecute  his  said  suit  to  effect,  andl 
without  delay,  against  the  said  James  Monroe  Stookey,  and: 
has  not  made  return  of  the  said  property,"  ''  the  return: 
whereof  was  awarded  as  aforesaid,  part  of  the  property  so 
replevied  as  aforesaid,"  etc. 

The  defendants,  among  other  pleas,  filed  the  following,, 
which  was  the  third  in  the  series : 

"And  the  defendants,  for  further  plea,  say  actio  non,  because 
they  say  that  the  said  Goelz,  plaintiff  in  the  said  replevin  suit, 
did  prosecute  his  suit  without  delay  and  with  effect,  and  upon 
this  they  put  themselves  upon  the  country. 


V 


The  court  below  sustained  a  demurrer  to  this  plea,  and  that 
ruling  is  assigned  as  error.  Other  errors  are  assigned  upon 
grounds  which  are  sufficiently  set  forth  in  the  opinion  of  the 
court. 

The  judgment  below  was  in  favor  of  the  plaintiff.  The 
defendants  bring  this  writ  of  error. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  plaintiffs  in  error. 

Messrs.  Krafft,  Underwood  &  Noetling,  for  the  defend- 
ant in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  first  objected  that  the  court  below  erred  in  sustaining 
the  demurrer  to  the  third  plea  of  plaintiffs  in  error.     This 
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plea  is  not  set  out  in  the  abstract,  and  we,  for  that  reason, 
presume  the  assignment  of  error  on  sustaining  the  demurrer 
to  it,  is  not  regarded  as  well  taken.  The  first  plea  was  non 
est  factum;  the  second  was  a  plea  of  mil  tiel  record.  On  both 
of  these  pleas  issue  was  joined.  The  third  plea  avers  that 
plaintiff  in  error,  Goelz,  did  prosecute  .his  suit  without  delay 
and  with  effect,  which  defendant  in  error  insists  is  not  an 
answer  to  the  entire  declaration  or  to  any  of  the  breaches 
assigned.  The  breach  assigned  is  that  Goelz  did  not  prosecute 
his  replevin  suit  with  effect  and  without  delay  against  Stookey, 
and  had  not  made  return  of  the  property,  to  wit:  the  stock 
of  goods,  the  return  whereof  was  awarded. 

The  plea  is  not  as  broad  as  the  breach,  which  is  that  Goelz 
did  not  prosecute  his  suit  with  effect,  as  the  court  awarded 
the  return  of  the  goods.  Although  this  is  not  the  precise 
language  of  the  breach,  it  is  the  substance.  Had  issue  been 
taken  on  the  plea,  it  would  no  doubt  have  been  claimed  that 
as  Goelz  succeeded  as  to  some  of  the  property  replevied,  he  had 
prosecuted  his  suit  with  effect.  This  would  have  been  nar- 
rower than  the  breach,  and  hence  not  a  complete  defense,  as 
it  purported  to  be,  to  the  entire  cause  of  action^  and  hence 
was  not  good. 

We  do  not  see  that  there  was  a  variance  between  the 
declaration  and  the  bond.  It  was  set  out  in  substance,  and 
although  the  makers  are,  in  the  penal  part  of  the  bond,  de- 
scribed as  joint  obligors,  without  saying  that  Goelz  was  princi- 
pal and  the  others  sureties,  still  in  the  condition  it  does 
appear  that  he  was  principal  and  the  others  sureties.  It 
therefore  appeared,  upon  the  production  of  the  bond,  that  it 
was  the  same  described  in  the  declaration  ;  and  it  follows  that 
there  was  no  variance.     This  objection,  therefore,  fails. 

We  now  come  to  the  question  upon  which  almost  the  entire 
stress  of  the  argument  of  counsel  is  based;  that  is,  whether 
the  evidence  sustains  the  finding  of  the  court  below.  It  is 
urged  by  counsel  that  the  court  below,  in  a  written  opinion, 
placed   the  recovery  on   the  ground   that  the  rej)levin   bond 
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operated  as  an  estoppel  as  to  the  value  of  the  property.  "We 
find  no  such  opinion  in  the  record;  nor  is  it  therein  stated 
that  any  other  grounds  ^ere  assumed  than  that  the  finding 
was  leased  upon  the  evidence;  nor  is  there  any  such  opinion 
before  us,  even  if  we  could  receive  it,  to  explain  how  the  court 
below  arrived  at  the  judgment.  We  must  take  the  record  as 
we  do  any  other,  and  consider  what  appears  in  it,  with  the 
usual  inferences  that  are  indulged. 

There  can  be  no  pretense  that  the  evidence  is  not  conflict- 
ing. Two  witnesses  swear  the  stock  of  goods  was  worth  from 
two  to  three  thousand  dollars.  On  the  other  hand,  one  Avit- 
ness  fixes  the  value  at  not  more  than  twelve  hundred  dollars, 
but  thinks  thev  were  worth  about  eight  hundred,  whilst  the 
former  owner  and  father-in-law  of  Goelz  puts  their  value  at 
but  four  hundred  dollars.  Another  Avitness  of  plaintiffs  in 
error  fixed  the  price  at  eight  hundred  dollars;  and  he  says 
he  assisted  the  deputy  sheriff  to  invoice  the  goods;  whilst 
others  measured  the  goods,  and  gave  the  officer  the  amounts 
as  he  put  them  down,  made  the  extension  of  the  sums  and 
added  up  the  amount;  and  it  was  in  this  way  he  formed  his 
opinion  as  to  their  value.  This  would  seem  to  be  the  most 
satisfactory  manner  of  arriving  at  their  value.  And  he  is 
supported  by  Freidlander,  Avho  had  been  auctioneer,  merchant 
and  salesman,  and  was  then  a  constable.  His  opportunities  of 
seeing  and  knowing  the  value  of  the  goods  was  sufficient  to 
enable  him  to  form  a  reasonably  correct  conclusion.  He  was 
at  the  store  Avhen  the  levy  was  made,  and  had  been  in  the 
store  on  numerous  occasions  just  previous  to  the  time  of  the 
levy.  The  Avitnesses  on  the  part  of  the  plaintiffs  in  error  had 
no  better  opportunity  of  forming  a  correct  estimate  than  this 
last  witness,  and  only  one  of  them  seems  to  have  been  as  Avell 
qualified  to  fix  their  value,  as  he  Avas  the  former  OAvner.  One 
of  the  witnesses  for  plaintiffs  in  error  had  no  experience  as  a 
merchant;  and  although  he  and  the  other  assisted  the  deputy 
sheriff"  to  take  the  invoice,  they  did  not  calculate  tlieir  value 
or  see  the  amount  when  it  Avas  added  up.     We,  therefore,  are 
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of  the  opinion  that  the  evidence  of  the  witnesses  of  defendant 
in  error  is  more  reliable — is  based  upon  more  accurate  infor- 
mation ;  and  in  fact  the  value  placed  on  the  goods  in  the 
inventory  was  based  upon  the  judgment  of  Ruth,  who  assisted 
in  measuring  the  goods,  gave  the  officer  the  amount,  and  no 
doubt  the  value.  He  was  selling  goods,  and  based  his  judg- 
ment of  the  value  of  each  article  at  the  time  he  examined  it 
when  assisting  to  make  the  invoice. 

Again,  it  appears  that  after  the  goods  were  replevied  they 
were  sold  at  retail  for  seven  or  eight  months,  and  the  balance 
was  then  sold  for  six  hundred  dollars,  as  Dreher  swears.  He, 
however,  fails  to  state  what  sum  was  received  from  retail  sales 
during  that  period.  Dreher's  testimony  is  greatly  impaired 
in  its  value,  from  the  fact  tliat  he  only  estimates  the  entire 
stock  of  goods  to  have  been  worth  four  hundred  dollars,  and 
sales  were  made  from  the  stock  for  several  months,  and  what 
still  remained  were  sold  at  auction  for  six  hundred  dollars. 

All  the. evidence  considered,  we  think  it  sustains  the  find- 
ing of  the  court  below,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


D.  N.  MoFerran 

V. 

N.  P.  Chambers. 

1.  Evidence — sealed  note  in  suit  to  recover  for  money  on  it  hy  surety. 
In  an  action  of  assumpsit  by  the  plaintiff  to  recover  of  the  defendant 
money  paid  as  his  security  upon  a  note,  it  was  urged  that  the  court  erred 
in  admitting  in  evidence  tlie  note,  because  it  was  under  seal :  Held,  that 
as  the  action  was  not  founded  upon  the  note,  the  objection  was  not  well 
taken,  the  note  being  proper  evidence  on  the  question  of  the  amount  paid, 
and  to  whom. 
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2.  New  tkial — conflicting  evidence.  Wliere  the  plaintiff  testified  that 
he  signed  a  note  as  the  surety  of  the  defendant  alone,  and  one  of  the  other 
makers  testified  that  the  plaintiff  signed  as  his  surety,  and  not  that  of  de- 
fendant :  Held,  in  a  suit  to  recover  the  sum  the  plaintiff  paid  thereon,  the 
jury  having  found  for  the  plaintiff,  that  this  court  could  not  say  that  the 
jury  found  against  the  weight  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Amos  Watts,  and  Mr.  George  Vernon,  for  the  ap- 
pellant. 

Messrs.  Casey  &  Dwight,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  to  recover  money  which  it  is  said 
that  the  appellee  had  paid  as  security  for  the  appellant. 

Two  objections  have  been  taken  to  the  judgment  in  the  cir- 
cuit court : 

First — That  the  court  erred  in  admitting  improper  evidence. 

Second — That  the  verdict  is  against  the  weight  of  the  evi- 
dence. 

On  the  trial  the  court  permitted  the  appellee  to  read  in  evi- 
■dence  a  note  signed  by  appellant  and  others,  which  it  is 
alleged  the  appellee  had  signed  as  security  for  appellant,  and 
which  he  subsequently  paid. 

The  ground  of  the  objection  seems  to  be  that  it  was  under 
seal.  No  other  reason  is  assigned.  The  action  was  not 
founded  on  the  note,  and  no  reason  is  perceived  why  it  was  not 
proper  evidence,  under  the  common  counts,  as  tending  to 
prove  the  case  as  insisted  upon  by  the  appellee,  and  to  be  con- 
sidered in  connection  with  the  other  evidence  on  the  question 
of  the  amount,  if  anything,  the  appellee  had  paid  as  security 
for  the  appellant,  and  to  whom.  For  this  purpose  it  was 
doubtless  admissible,  and  it  is  no  objection  that  it  was  under 
seal. 
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The  only  serious  question  in  the  case  arises  on  tlie  second 
point  made  by  the  appellant^  viz:  that  the  verdict  is  against 
the  weight  of  the  evidence.  For  this  reason  it  is  insisted  that 
the  circuit  court  should  have  awarded  a  new  trial. 

There  is  a  conflict  in  the  evidence  as  to  whether  the  appel- 
lee was  security  on  the  note  for  appellant  or  for  Crabtree,  or 
for  both  Crabtree  and  the  appellant. 

It  appears  that  the  money  was  really  got  from  Watts  for 
the  benefit  of  Crabtree  and  the  appellant,  and  when  obtained 
it  was  divided,  each  taking  one-half.  It  is  also  true  that 
Crabtree  negotiated  with  Watts  for  the  loan. 

The  note  was  taken  to  the  appellee  by  Crabtree  to  be  signed^ 
and  it  does  not  appear  that  there  was  any  other  person  present 
at  the  time  he  executed  it.  The  evidence  of  Crabtree  and  the 
appellee  is  flatly  contradictory  as  to  what  were  the  conditions 
upon  which  the  appellee  signed  the  note,  and  for  whom  he 
was  surety,  and  there  is  very  little  in  the  record  to  corroborate 
the  testimony  of  either  of  them.  The  appellee  testifies  that 
he  placed  his  name  on  the  note  as  security  for  the  appellant, 
and  that  he  never  Avould  have  sis^ned  it  as  security  for  Crab- 
tree.  On  the  other  hand,  Crabtree  says  that  the  apj^ellee 
signed  the  note  as  his  surety. 

There  is  this  fact  in  the  record  that  tends  to  support  and 
strengthen  the  testimony  of  the  appellee  on  this  vital  ques- 
tion. At  a  subsequent  date,  when  the  appellant  was  about  to 
leave  the  State,  we  find  the  appellee  insisting  that  he  should 
give  him  collateral  security  to  indemnify  him,  not  against  half 
the  debt,  but  for  the  whole  of  it.  The  appellee  states  that 
the  appellant  did  agree  to  indemnify  him,  but  failed  to  do  so. 

It  was  the  province  of  the  jury  to  determine  as  to  the  cred- 
ibility of  the  testimony  of  Crabtree  and  appellee  on  the  facts 
upon  which  the  decision  of  the  case  depended.  They  could 
not  credit  both,  for  their  evidence  was  inconsistent  and  irre- 
concilable, and  there  was  but  little  other  evidence  in  the  rec- 
ord that  illustrated  the  real  issue,  viz:  whether  the  appellee 
signed  the  note  as  the  surety  of  Crabtree  or  the  appellant. 
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If  the  juiy  relied  on  the  evidence  of  the  appellee,  they  could 
find  that  he  signed  the  note  upon  which  the  money  was  ob- 
tained, as  the  surety  of  the  appellant,  and  having  availed  of 
it  to  get  to  his  own  use  one-half  of  the  money,  he  must  equit- 
ably be  regarded  as  having  adopted  the  act  of  Crabtree  in 
procuring  the  signature  of  the  appellee  to  the  note  as  his  own 
surety. 

AVe  are  unable  to  say  that  the  view  that  the  jury  has  taken 
is  so  much  against  the  weight  of  the  evidence  that  the  verdict 
for  that  reason  alone  ought  to  be  set  aside.  It  is  very  evident 
that  the  appellee  would  never  have  signed  the  note  as  the 
surety  of  Crabtree.  He  and  the  appellant  were  acting  to- 
gether and  the  money  was  to  be  obtained  for  their  joint  bene- 
fitj  and  it  was  the  duty  of  Crabtree  to  have  explained  to  hini' 
the  conditions  on  which  the  appellee  signed  the  note. 

If  the  appellee  in  fact  signed  the  note  as  the  surety  of  the- 
appellant,  and  he  was  advised  of  that  fact,  it  was  inequitable 
for  him  to  procure  the  money  on  it  for  his  and  Crabtree's  use 
unless  he  intended  to  indemnify  the  appellee. 

So  far  as  we  can  judge  from  the  evidence  in  the  record,  con- 
flicting as  it  is,  we  are  of  opinion  that  justice   has  been  done^ 

and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Arthula  Stonecipher  et  al. 

V, 

Samuel  Hall. 


Witness — competency.  In  a  suit  to  enforce  a  vendor's  lien  against  the 
widow  and  heirs  of  the  deceased  vendee,  the  complainant  is  a  competent 
witness  to  disprove  a  conversation  alleged  to  have  been  had  between  him- 
self and  another  witness  who  testified  on  the  hearing. 
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Writ  of  Error  to  the  Circuit  Court  of  Marion  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr,  Henry  C.  Goodnow,  and  Mr.  Dwyer  Tracy,  for  the 

plaintiffs  in  error. 

Mr.  B.  B.  Smith,  for  the  defendant  in  error. 

Mr.  Justice  McAllister   delivered  the  opinion   of  the 
Court : 


This  was  a  bill  in  equity,  by  Hall,  the  defendant  in  error, 
to  enforce  a  vendor's  lien  upon  a  tract  of  land  described 
therein,  which  he  had  sold  and  conveyed  to  one  Alexander  B. 
Stonecipher,  in  his  life  time.  The  bill  alleges  the  sale,  pur- 
chase and  conveyance  of  the  land,  the  consideration  to  be  paid 
in  all,  the  amount  which  had  been  paid,  and  that  which  was 
still  due  and  unpaid;  alleges  the  death  of  the  vendee,  who  are 
his  widow  and  heirs  at  law,  making  the  widow,  infant  heirs 
and  administrator  of  his  estate  parties  defendant,  praying  that 
a  vendor's  lien  might  be  declared  in  complainant's  favor. 
The  infants  were  duly  summoned,  a  guardian  ad  litem  was  ap- 
pointed for  them,  who  filed  the  usual  answer.  The  adult  de- 
fendants appeared  and  filed  answers.  To  the  answers  replica- 
tion was  filed.  The  court,  on  the  hearing  of  the  case  upon  plead- 
ings and  proofs,  decreed  in  favor  of  Hall,  and  the  defendant 
brings  the  case  to  this  court  by  writ  of  error.  The  errors 
assigned  are  frivolous. 

The  proof  shows  a  case  for  a  vendor's  lien  beyond  all  rea- 
sonable doubt.  The  only  defense  attempted  to  be  set  up  was 
that  Hall  specifically  agreed  to  take  the  individual  respon- 
sibility of  Joshua  Stonecipher  and  Alexander.  Joshua  was 
Alexander's  father,  and  he  agreed  to  pay  one-half  of  the  pur- 
chase money  as  an  advancement  to  his  son.  This  half  he 
paid.  The  land  was  conveyed  to  Alexander,  and,  for  the 
-other  half  of  the  purchase  money,  Alexander  gave   his  own 
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notes,  with  interest,  which  had  not  been  paid.  Joshua  was 
offered  as  a  witness  to  sustain  this  defense.  Then  Hall  was 
offered,  in  his  own  behalf,  for  the  sole  purpose  of  contradict- 
ing Joshua's  evidence  as  to  a  conversation  between  himself 
and  Hall.     For  this  purpose  Hall  was  a  competent  witness. 

Finding  no  error  in  the  record,  the  decree  of  the  court  be- 
low must  be  affirmed. 

Decree  affirmed. 


Jacob  Katsing 

V. 

James  W.  Hughes. 

1.  Chattel  MOKTaAOE — validity  of.  In  the  commencement  of  a  chattel 
mortgage  the  consideration  therefor  was  stated  to  be  $601.25,  while  the 
debt,  afterwards  accurately  described,  and  to  secure  which  the  mortgage 
was  given,  was  a  much  smaller  sum:  Held,  that  such  discrepancy  between 
the  consideration  mentioned  and  the  sum  secured  did  not  affect  the  validity 
of  the  mortgage — did  not  render  it  fraudulent  per  se  and  void. 

2.  The  mortgage  was  not,  for  that  reason,  inadmissible  as  evidence  in 
an  action  of  replevin  wherein  the  mortgagee  claimed  the  property  in  con- 
troversy  under  and  by  virtue  of  the  mortgage. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gilt.espie,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Kaysing  against 
Hughes,  on  the  first  day  of  July,  1871,  in  the  circuit  court 
of  St.  Clair  county,  to  recover  the  possession  of  certain  arti- 
cles of  personal  property. 

The  defendant  filed  three  pleas:  First — non  detinet.  Sec- 
ond— property   in  Frank    Lorber.       Third — that    defendant, 
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as  sheriff  of  said  county,  levied  on  the  property  in  dispute, 
bv  virtue  of  an  execution  issued  bv  the  clerk  of  said  court, 
on  the  20th  day  of  April,  1871,  in  favor  of  Margaret  E. 
Hanson  and  others,  and  against  said  Frank  Lorber  and  one 
Xavier  Lorber.  Upon  the  trial  the  plaintiff  gave  in  evidence 
a  promissory  note,  of  date  Feb.  11,  1871,  made  by  Frank 
Lorber  to  plaintiff,  for  $260,  payable  one  year  after  date, 
with  interest  at  the  rate  of  ten  per  cent  per  annum.  The 
plaintiff  also  offered  in  evidence  a  chattel  mortgage,  executed 
by  Frank  Lorber  to  the  plaintiff,  on  the  11th  day  of  February, 
1871,  on  the  property  in  dispute,  to  secure  the  payment  of 
said  note.  To  the  introduction  of  the  mortgage  in  evidence 
the  plaintiff  objected,  for  the  reason  that  the  consideration 
first  mentioned  in  the  same  was  $601.25,  while  the  debt,  af- 
terwards described,  and  to  secure  which  the  mortgage  was 
given,  was  only  |260,  with  interest. 

To  reverse  a  judgment  rendered  in  favor  of  the  defendant 
the  plaintiff  appeals. 

Mr.  Marshall  W.  AVeie,  and  Mr.  William  Winkelman, 
for  the  appellant. 

Mr.  William  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

The  consideration  first  mentioned  in  the  mortgage  is  larger 
than  the  debt  afterwards  accurately  described,  and  to  secure 
the  payment  of  which  the  mortgage  was  given. 

Is  the  mortgage  therefore  fraudulent  j3er  se  and  void? 

The  consideration  stated  in  the  commencement  of  the 
mortgage,  may  be  more  or  less  than  the  sum  secured,  without 
affecting  its  validity.  The  amount  which  the  parties  intended 
to  secure  must  be  ascertained  from  the  condition  in  the  deed. 
Even  if  this  were  for  a  sum  larger  than  was  actually  due,  the 
mortgage  would  not  be  absolutely  void.  The  fact  would  still 
be  subject  to  explanation.      Wooley  v.  Fri/,  30  111.  158. 
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Creditors  could  not  be  imposed  upon  or  deceived  by  the  re- 
citals in  this  mortgage.  The  mortgagor  only  incumbered  his 
property  to  the  amount  of  the  note,  particularly  described  in 
the  condition  in  the  mortgage,  and  the  mortgagee  had  a  lien 
to  the  extent  of  that  indebtedness.  The  sum  thus  secured  was 
easily  ascertained  by  subsequent  purchasers  and  creditors. 
The  chattel  mortgage  and  note  disclosed  the  real  nature  of  the 
transaction,  and  no  intervening  rights  could  be  injuriously  af- 
fected, and  no  positive  fraud  imputed. 

It  was  error  to  reject  the  mortgage  as  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Emily  J.  Bailey  et  al. 

V. 

Levi  Edmunds. 

Specific  performance.  In  this  case,  being  a  suit  in  chancery  to  com- 
pel the  specific  performance  of  an  alleged  verbal  agreement,  according  to 
which  the  defendant  undertook  to  convey  to  one  of  the  complainants  a 
certain  tract  of  land,  the  proofs  are  not  regarded  of  such  clear  and  satis- 
factory character  as  to  call  for  the  decree  sought  by  the  bill. 

Appeal  from  the  Circuit  Court  of  Bond  countv;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

Mr.  G.  Van  Hoorebeke,  for  the  appellants. 

Mr.  W.  H.  Gray,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity  to  enforce  the  specific  perform- 
ance of  an  alleged  verbal  agreement  made  by  a  father,  the 
defendant,  to  convey  to  his  daughter,  Emily  J.  Bailey,  one  of 
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the  complainants,  the  lands  described  in  the  bill,  comprising 
some  190  acres,  if  she  and  her  husband,  George  S.  Bailey,  the 
other  complainant,  Avould  go  upon  the  said  lands  and  improve 
the  same. 

The  complainants  entered  upon  a  portion  of  the  lands,  in 
pursuance  of  such  alleged  agreement,  as  they  claim,  on  the 
second  day  of  April,  1863,  and  have  ever  since  remained  in 
possession,  the  said  George  S.  having  expended,  according  to 
his  own  testimony,  the  sum  of  $1162  in  making  improvements 
on  the  land. 

The  complainants  testify  to  the  making  of  the  alleged 
agreement.     The  defendant  wholly  denies  it  in  his  testimony. 

Aside  from  the  testimony  of  the  complainants,  there  is  no 
evidence  of  the  alleged  contract,  save  statements  of  the  defend- 
ant, testified  to  by  quite  a  large  number  of  witnesses  in  differ- 
ent casual  conversations  had  with  him,  to  the  effect  that  he 
had  given,  or  intended  to  give,  or  that  he  had  conveyed,  or 
would  convey,  to   his  daughter   the  land  on  which  she   lived. 

On  the  other  hand,  there  was  proof  coming  from  several 
witnesses  of  statements  of  George  S.  Bailey,  one  of  the  com- 
plainants, made  at  different  times,  that  he  had  rented  the 
land. 

Sundry  facts  appear  in  the  proofs  which  make  against  the 
case  set  up  on  the  part  of  the  complainants. 

After  the  complainants  went  upon  the  premises,  the  defend- 
ant himself  made  improvements  upon  them  to  quite  an  extent 
at  different  times. 

He  has  paid  all  the  taxes  upon  the  lands  since,  amounting 
to  some  $388. 

About  two  years  after  complainants  went  into  possession, 
the  defendant  executed  a  mortgage  to  one  Sharp  on  eighty 
acres  of  the  land  in  question,  and  another  eighty  acres,  to 
secure  the  payment  of  the  sum  of  $1400 ;  and  although  known 
to  the  complainants,  the  record  does  not  disclose  that  they 
ever  made  any  objection  thereto. 
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Three  other  of  the  defendant's  children,  two  sons  and  a 
daughter,  likewise  lived  upon  other  and  different  portions  of 
defendant's  lands,  and  made  improvements  upon  them,  to 
neither  one  of  whom  had  the  defendant  made  any  promise  to 
wnvey  the  land  they  respectively  occupied. 

It  would  be  somewhat  singular  that  such  a  promise  should 
have  been  made  to  complainant  Emily  J.  Bailey  alone  of  his 
children  so  living  upon  his  lands,  and  to  convey,  too,  lands 
of  so  large  a  quantity. 

In  1867,  defendant  had  his  will  drawn  in  the  presence  of 
complainants  and  other  children  of  the  defendant.  The  will 
was  read  over  in  the  presence  of  complainants,  and  seemed  ta 
be  satisfactory  to  them;  no  objection  was  made.  The  said 
George  S.  Bailey  was  made  executor  in  the  will. 

This  will  gave  to  Emily  J.  Bailey  only  120  or  130  acres  of 
land,  instead  of  190  acres,  which  complainants  claim  under 
the  alleged  contract.  It  gave  only  one  eighty  of  the  quarter 
section  on  which  complainants  lived,  and  which  they  claim 
in  the  bill,  and  only  eighty  acres  of  all  the  lands  described 
and  claimed  in  the  bill;  and  the  land  was  devised  to  Emily 
J.  Bailey  during  her  natural  life,  remainder  to  her  children. 

This  will  was  afterwards  destroyed  by  the  defendant  in 
1869. 

In  1868,  defendant  had  an  interview  with  the  complainants, 
for  the  purpose  of  ascertaining  whether  they  were  willing  to 
remove  to  Missouri  with  him.  He  remarked  that  he  had  an 
opportunity  to  purchase  a  large  tract  of  land  there,  where  he 
could  fix  his  children  in  a  better  shape,  and  that  he  would 
sell  all  his  lands  and  remove  thither,  provided  all  his  children 
would  go  with  him.  George  S.  Bailey  said  that  he  would 
not  go  to  Missouri ;  that  if  he  went  away  from  Illinois,  he 
would  go  to  Nebraska,  and  remarked  in  reference  to  the  hind 
he  was  living  on  (as  testified  to  by  a  seemingly  disinterested 
witness),  to  sell  the.  land,  that  he  would  as  soon  rent  from  any 
man  as  from  defendant. 
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The  Improvements  made  by  complainants,  though  consid- 
erable, were  less  than  the  rental  value  of  the  premises. 

Upon  consideration  of  all  the  proofs,  we  can  not  say  that 
they  are  of  such  a  clear  and  satisfactory  character  as  to  call 
for  a  decree  of  specific  performance,  and  that  there  was  error 
in  the  decree  of  the  court  below  dismissing  the  bill. 

The  decree  of  the  court  below  dismissing  the  bill  is  af- 
firmed. 

Decree  affirmed. 


Illinois  Central  Railroad  Company 


Cobb,   Christy  &,  Co. 

1.  Carrier  of  property — title  of  plaintiff  to  eiiaUe  Mm  to  sue.  The 
plaintifls,  having  a  contract  with  the  government  to  furnish  supplies  of 
grain  at  Cairo,  emploj^ed  A  to  make  purchases  for  them,  which  he  did 
along  the  line  of  defendant's  road  in  his  own  name.  Under  his  contract 
with  plaintiffs  he  shipped  the  grain  on  defendant's  road  to  one  of  plain 
tiffs  at  Cairo,  where  the  same  was  to  be  inspected,  and  at  the  same  time 
drew  on  plaintiffs  for  the  cost,  and  forwarded  to  them  the  bills  of  lading. 
In  a  suit  by  plaintiffs  against  defendants  for  a  failure  to  deliver  a  portion 
of  the  grain  and  for  unreasonable  delay  in  forwarding  and  delivering  a 
portion  at  the  place  of  destination,  it  was  insisted  that,  under  the  contract 
■vith  A,  the  grain  was  not  the  property  of  plaintiffs  until  it  had  passed  in- 
spection at  Cairo :  Held,  that  plaintiffs,  upon  the  payment  of  the  drafts  up- 
on them  for  the  cost  of  the  grain,  acquired  a  special  property  in  the  grain 
which  would  enable  them  to  maintain  the  suit;  and  that,  from  the  moment 
the  grain  was  shipped  and  the  bills  of  lading  transmitted  to  them,  and  the 
bills  drawn  upon  them,  they  acquired,  even  as  against  A,  a  special  property 
in  the  grain  which  placed  it  beyond  his  control,  and  gave  plaintiffs,  virtu- 
ally, all  the  rights  of  an  owner. 

2.  Same — military  control  of  road  as  a  defense  for  delay.  The  fact  that 
the  government,  through  the  military,  during  the  late  civil  war,  required 
a  railroad  company  to  give  preference  to  government  freights,  and  for  that 
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purpose  exercised  more  or  less  the  right  of  tletermining  for  what  persona 
shipments  shonlcl  he  made,  but  did  not  control  the  movement  of  trains, 
when  the  company  held  itself  out  as  a  common  carrier  and  run  its  regular 
trains,  carrying  private  as  well  as  government  freights,  with  and  without 
permits,  and  received  shipments,  giving  bills  of  lading  therefor,  will  fur- 
nish no  excuse  to  the  company  as  a  carrier  for  not  delivering  according  to 
its  legal  obligation  within  a  reasonable  time.  Such  military  control 
might  have  justified  the  carrier  in  refusing  freights,  but  having  received 
them,  did  not  excuse  the  delay  in  transportation. 

3.  Same — wJiat  is  unreasonable  delay.  Where  it  appeared  that  the  ordi- 
nary time  required  for  freight  cars  to  run  from  the  point  where  grain  was 
accepted  for  shipment,  to  its  destination,  was  two  or  three  days,  and  that, 
of  125  cars  of  grain  shipped,  only  ninety-five  ever  reached  the  place  to 
which  they  were  shipped,  and  that  their  average  time  was  over  thirty  days, 
the  delay  was  held  unreasonable,  and  that  the  company  could  not  excuse 
such  delay  on  account  of  blockades  on  its  side-tracks  and  other  difiicul- 
ties  known  to  itself  at  the  time  of  accepting  the  grain. 

4.  Same — duty  of  carrier  onfaihcre  of  consignee  to  recei'oe  freight.  It  is 
the  duty  of  consignees  to  receive  freight  when  notified  of  its  arrival  a,t 
its  destination,  but  if  they  fail  to  do  so,  it  is  the  duty  of  the  carrier  to 
warehouse  the  goods  and  take  reasonable  care  of  them  for  a  reasonable 
lime. 

5.  Same — excuse  for  delay  in  transportation.  Where  the  principal  cause 
of  delay  in  transporting  grain  by  a  railroad  company  was  a  great  accumu- 
lation of  loaded  cars  at  all  its  stations  for  a  great  distance  on  its  road,  and 
the  fact  that  the  company  had  undertaken  to  carry  more  freights  than  it 
could  manage  successfully,  it  was  held,  that  even  if  the  plaintiffs  and  their 
agents  were  in  some  degree  of  fault  in  not  receiving  grain  more  promptly, 
it  would  not  excuse  the  company  for  delay  in  transporting  other  grain 
shipped  to  plaintiffs. 

6.  Same — refusal  to  accept  for  transportation.  Where  the  military  of 
the  United  States  were  exercising  a  limited  control  over  the  operations  of 
a  railroad  company  during  the  late  war,  and  the  shipments  were  immense, 
so  that  the  side-tracks  of  the  road  for  a  considerable  distance  were  filled 
with  loaded  cars  of  freights,  and  the  side-tracks  at  its  terminus  were 
blockaded  with  loaded  cars  waiting  to  be  unloaded  bj''  the  military  au- 
thorities: Held,  that  it  was  the  right  and  the  duty  of  the  railroad  company 
to  refuse  to  accept  perishable  freights  for  shipment  to  its  terminus  until 
its  line  was  clear  and  it  could  transport  the  same  without  unreasonable 
delay,  except  upon  special  contract  providing  against  liability. 

7.  Same — orders  of  military  officer  as  an  excuse.  A  railroad  company, 
when  sued  for  an  unreasonable  delay  in  transporting  corn  to  Cairo,  will 
not  be  excused  by  the  fact  that  the  government  quarter-master  had  re- 
quested its  superintendent  to  instruct  his  agents  along  the  line  to  forward 

9— 64th  III. 
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hay,  intended  for  the  use  of  the  army  during  the  civil  war,  in  preference 
to  grain.  Such  order  could  have  no  bearing  on  grain  already  shipped,  and 
as  to  that  subsequently  shipped,  it  was  the  wrong  of  the  company  in  re- 
ceiving it,  knowing  that  it  could  not  be  seasonably  forwarded. 

8.  Same — measure  of  damage  for  non-delivery.  Where  the  plaintifl's  had 
contracted  for  the  sale  of  corn  to  the  United  States,  at  Cairo,  at  fl.50  per 
bushel,  and  lost  the  benetit  of  such  sale  on  account  of  the  non-delivery  of 
the  same  within  a  reasonable  time  after  shipment :  Held,  that  if  the  man- 
aging oflQcers  of  the  railroad  company,  upon  whose  road  the  grain  was 
shipped,  had  knowledge  that  the  corn  was  intended  for  the  government, 
the  plaintifis  were  entitled  to  recover  of  the  company  on  the  basis  of  the 
price  they  were  to  have  received  from  the  United  States,  and  were  not  lim- 
ited  to  the  market  value  of  corn  in  Cairo. 

9.  Same — special  damages — notice.  The  rule  as  between  vendor  and 
vendee,  or  shipper  and  carrier,  is,  that  where  the  article  is  destined  for  a 
special  purpose,  that  fact  should  be  communicated  to  the  vendor,  or  car- 
rier, if  it  is  to  be  made  the  foundation  of  special  damages  against  them, 
and  if  it  is  of  a  character  likely  to  affect  the  action  of  the  vendor  or  car- 
rier. 

10.  Where  the  owner  of  corn,  shipped  to  him  at  Cairo,  had  sold  the 
same  to  the  government  at  fl.50  per  bushel,  which  was  more  than  the  mar- 
ket  value  of  corn  at  that  place  at  the  time  when  it  should  have  arrived,  the 
rule  would  not  require  that  the  owner  should  communicate  to  the  carrier 
the  terms  of  the  contract  of  sale  in  order  to  recover  the  contract  price  as 
damages.  It  will  be  sufficient  if  the  carrier  knew  the  corn  was  intended 
for  the  government. 

11.  But  when  the  government,  on  the  first  day  of  April,  notified  the 
shipper  that  it  would  receive  no  more  grain  after  the  tenth  of  that  month,, 
under  the  contract,  good  faith  required  the  shipper  to  communicate  the 
knowledge  of  this  fact  to  the  carrier,  if  he  expected  to  hold  him  liable  for 
the  contract  price  on  corn  shipped  after  the  first  of  April.  For  corn 
shipped  after  the  lapse  of  a  reasonable  time  in  which  to  give  this  notice  to 
the  carrier,  the  owner  should  be  confined  to  the  market  value  of  the  grain 
at  the  place  of  destination  at  the  time  when  it  should  have  been  delivered, 
iinless  such  notice  was  given. 

12.  Same.  In  the  same  case,  it  was  urged  that  plaintiffs  should  have 
gone  into  the  market  at  Cairo  when  the  shipments  failed  to  arrive,  and 
bought  corn  to  fill  their  contract,  and  not  having  done  so,  could  only  re- 
cover the  market  price:    Held,  that  the  law  made  no  such  requirement. 

13.  Plea — statute  of  limitations — to  amended  counts.  In  a  suit  against 
a  railroad  company  to  recover  for  neglect  and  delay  in  the  transportation 
of  grain,  and  non-delivery,  the  plaintiff  filed  two'  amended  declarations, 
setting  up  shipments  of  corn  by  different  persons  from  different  places,  and 
at  different  times  from  those  in  the  original  declaration.    The  defendant, 
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to  these  new  counts,  pleaded  the  statute  of  limitations — that  the  causes  of 
action  did  not  accrue  within  five  years  before  leave  was  given  to  file  such 
counts,  with  an  averment  that  they  set  up  new  causes  of  action.  The  court 
below  sustained  a  demurrer  to  the  pleas :    Held,  that  the  court  erred. 

14.  Amendments — to  obviate  statute  of  limitations.  While  it  may  be 
true  that  courts  should  be  liberal  in  allowing  amendments  to  avoid  the 
running  of  the  statute  of  limitations,  yet  it  should  be  confined  to  cases 
where  the  original  cause  of  action  is  re-stated.  The  plaintiff  can  not,  by 
bringing  in  a  new  cause  of  action  by  way  of  amendment,  avoid  the  bar 
against  it. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

The  facts  necessary  to  an  understanding  of  the  points  de- 
cided, are  stated  in  tlie  opinion. 

Messrs.  Hay,  Greene  &  Littler,  and  Messrs.  Williams 
&  Burr,  for  the  appellant. 

Mr.  Hamilton  Spencer,  and  Messrs.  Weldon  &  Benja- 
min, and  Mr.  T.  D.  Lincoln,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

During  the  winter  of  1864-5,  Cobb,  Christy  &  Co.,  appel- 
lees, were  engaged  in  furnishing  corn  and  oats  at  Cairo  for  the 
use  of  the  army.  They  made  large  purchases  of  these  articles 
through  one  Fallis,  along  the  line  of  the  Illinois  Central  Rail- 
road. The  shipments  were  made  to  Cobb,  Blaisdell  &  Co., 
for  account  of  Cobb,  Christy  &  Co.,  the  senior  member  of 
each  firm  being  the  same  person.  These  firms  had  a  contract 
with  the  government,  made  in  the  name  of  Cobb,  on  the  10th 
of  January,  1865,  for  the  delivery  at  Cairo  of  five  hundred 
thousand  bushels  of  corn  and  one  hundred  thousand  of  oats, 
at  the  rate  of  from  150,000  to  200,000  bushels  of  corn  per 
month,  at  $1.55  per  bushel,  or  |1.50  if  paid  on  delivery.    This 
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is  one  of  a  series  of  suits  brought  by  Cobb,  Christy  &  Co. 
against  the  appellant  as  a  common  carrier,  for  failing  to  de- 
liver at  Cairo,  in  a  reasonable  time,  large  quantities  of  corn 
shipped  on  appellant's  road.  The  appellees  claim  that,  in 
consequence  of  such  failure,  they  lost  the  opportunity  of  de- 
livering the  corn  on  their  contract,  and  that  they  are  now  en- 
titled to  the  contract  price  from  the  appellant  as  damages. 
Thev  recovered  on  that  basis  in  the  circuit  court,  and  the  rail- 
way  company  has  prosecuted  an  appeal. 

It  is  first  urged  as  a  ground  of  reversal,  that  the  plaintiffs 
did  not  own  the  corn  which  the  company  failed  to  deliver.  It 
is  insisted  that,  bv  the  terms  of  the  contract  under  which  Fal- 
lis  bought  the  grain  along  the  line  of  the  road,  it  was  not  to 
become  the  property  of  the  plaintiffs  until  after  it  had  passed 
inspection  in  Cairo.  Conceding  that,  by  the  terms  of  the  con- 
tract between  the  plaintiffs  and  Fallis,  he  was  not  their  agent 
in  such  a  sense  as  to  give  him  the  right  to  buy  corn  in  their 
name  and  on  their  credit,  and  that  they  did  not  become  the 
absolute  owners  until  after  the  corn  had  passed  inspection, 
still,  under  the  facts  disclosed  in  this  case,  they  had  an  un- 
questionable right  to  bring  this  suit.  By  the  arrangement  be- 
tween them  and  Fallis,  he  drew  on  them  for  the  cost  of  the 
corn  as  soon  as  he  shij)ped  it,  at  the  same  time  forwarding  the 
bills  of  lading.  These  drafts  they  paid,  and  thus  acquired  a 
special  property  in  the  corn  which  would  enable  them  to 
maintain  this  suit  and  recover,  as  their  damages,  the  value  of 
the  corn  in  Cairo  under  their  contract,  if  there  were  no  other 
obstacles  to  their  recovery  than  that  raised  upon  the  question 
of  ownership.  From  the  moment  the  corn  was  shipped,  and 
the  bills  of  lading  were  transmitted  to  them,  and  bills  of  ex- 
change drawn  upon  them,  they  acquired,  even  as  against  Fal- 
lis, a  special  property  in  the  corn  which  placed  it  beyond  his 
control,  and,  indeed,  gave  them,  virtually,  all  the  rights  of  an 
owner.  The  question  of  inspection  may  be  a  very  important 
one  as  between  Fallis  and  the  plaintiffs  when  they  come  to 
settle  their  accounts,  but  when  the  corn  arrived  in  Cairo  the 
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plaintiffs  had  the  right  to  waive  inspection,  or  even  to  receive 
it  after  it  had  been  rejected.  The  provision  for  inspection 
was  inserted  merely  for  their  benefit,  and  to  give  them  the 
right  to  avoid  all  responsibility  until  inspection  had  been 
passed.  But  they  could  assert  their  ownership  without  in- 
spection if  they  thought  proper,  and  assert  such  rights  of  ac- 
tion as  are  the  incidents  of  ownership.  It  can  not  be  doubted 
that  a  recovery  in  this  action,  on  the  basis  upon  which  a  re- 
covery has  been  had,  would  bar  any  other  action  by  Fallis,  as 
he  would  occupy  the  same  position  that  he  would  have  held 
if  the  corn  had  passed  inspection.  2  Redf,  on  Railways,  190; 
White  V.  BasGom,  28  Yt.  268 ;  Green  v.  Clark,  13  Barb.  57  ; 
2  Kernan,  343. 

It  is  next  urged,  as  a  reason  for  reversal,  that  the  govern- 
ment had  taken  military  possession  of  appellant's  road,  and 
appellant  had  thus  ceased  to  be  a  common  carrier.  This  ques- 
tion was  cousidered  by  this  court  in  the  case  of  this  same  ap- 
pellant against  McClellan,  54  111.  bS.  We  have  again  given 
it  a  very  deliberate  consideration  upon  the  evidence  and  ar- 
guments now  before  us,  and  we  see  no  reason  to  change  the 
opinions  then  expressed.  As  the  question  was  then  fully  dis- 
cussed, we  do  not  deem  it  necessary  to  enter  upon  it  at  any 
length.  The  utmost  that  can  be  fairlv  said  of  the  evidence  is, 
that  it  shows  the  government  required  the  appellant  to  give 
preference  to  government  freights,  and  for  that  purpose  exer- 
cised more  or  less  the  right  of  determining  for  what  persons 
shipments  should  be  made.  But  Arthur,  the  general  superin- 
tendent, testifies  that  the  government  did  not  control  the 
movement  of  trains,  and  had  nothing  whatever  to  do  with, 
that.  The  company  still  continued  in  the  exercise  of  its  func- 
tions as  a  common  carrier,  running  regular  trains  wholly  at 
its  own  discretion  as  to  time  and  management,  and  carrying 
private  as  well  as  government  freights,  with  and  without  gov- 
ernment permits.  It  held  itself  out  to  tlie  world  as  a  com- 
mon carrier  and  did  the  business  of  one,  issuing  bills  of  lad- 
ing as  in  the  present  case,  in  the  ordinary  form,  and  without 
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any  reference  in  them  to  the  supposed  military  control.  In 
one  respect,  indeed,  it  may  be  fairly  said  that  the  interference 
of  the  government  had  suspended  its  functions  as  a  common 
carrier.  It  is  the  duty  of  a  common  carrier  to  receive  freight 
for  all  persons  alike  without  discrimination.  The  road  was  so 
far  under  governmental  control  that  the  company  could  not 
be  held  liable  for  refusing  freights  when  it  would  not  be  safe 
to  undertake  their  carriage,  or  for  discrimination  in  conse- 
quence of  military  orders  ;  and  on  this  principle  we  decided 
the  Ashmead  case,  58  111.  487.  But  when  it  thought  prop- 
er to  receive  freight  and  issue  its  bills  of  lading  therefor, 
it  was  acting  as  a  common  carrier,  and  can  not  escape  the  lia- 
bility attaching  to  that  function. 

But  in  these  cases  we  do  not  perceive  that  the  question  is 
specially  important.  So  far  as  the  time  of  delivery  is  con- 
cerned, a  common  carrier  is  only  held  to  a  reasonable  time. 
In  those  cases,  whether  a  common  carrier  or  not,  the  appellant 
received  this  corn  upon  an  undertaking,  for  a  valuable  consid- 
eration, to  transport  it  to  Cairo.  Independently  of  the  special 
obligations  of  common  carriers,  the  law  would  imply,  as  one 
of  the  terras  of  this  contract,  that  it  was  to  be  performed  in  a 
reasonable  time. 

It  is  next  urged  by  appellant's  counsel  that  there  was  no 
unreasonable  delay,  under  the  circumstances,  in  the  transpor- 
tation of  this  corn.  On  this  point  we  may  again  cite  the  case 
of  McClellan,  in  54th  Illinois,  where  this  question  was  dis- 
cussed upon  a  state  of  facts  substantially  the  same  as  that  pre- 
sented by  this  record.  The  proof  shows  that  the  ordinary  time 
required  for  freight  cars  to  run  from  the  places  where  this 
grain  was  shipped,  to  Cairo,  is  from  two  to  three  days.  In 
the  case  before  us,  only  ninety-five  cars,  of  the  one  hundred 
and  twenty-five  in  controversy,  ever  reached  Cairo  at  all,  their 
average  time  being  over  thirty  days.  The  shortest  time  was 
six  days,  and  only  one  went  through  in  that  time.  As  to  those 
that  did  not  go  through  at  all,  we  infer,  from  the  evidence, 
their  contents  were  so  badly  damaged  by  the  long  delay  upon 
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the  road  that  it  was  deemed  useless  to  forward  them,  and  the 
corn  was  sold  at  different  places  for  whatever  it  would  bring. 
The  same  excuses  are  alleged  for  this  delay  that  were  urged 
in  the  McClellan  case,  supra,  and  it  is  not  necessary  to  repeat 
what  was  there  said.  Our  confidence  in  the  conclusions  then 
announced,  and  in  the  reasons  given  for  them,  is  not  shaken. 
It  appears  the  government  would  not  permit  the  company  to 
unload  the  cars  that  passed  inspection,  but  insisted  on  doing 
this  work  itself,  and  unloaded  an  average  of  only  about  sixty 
per  diem,  as  claimed  by  ajjpellant.  There  was  accommoda- 
tion on  the  side-tracks  at  Cairo  for  only  about  three  hundred 
or  three  hundred  and  fifty  cars,  and  this  was  wholly  occupied 
in  March  and  April  by  cars  of  accepted  and  rejected  corn, 
■Waiting  to  be  unloaded.  There  was  a  good  deal  of  delay  in 
^mloading  the  rejected  corn  consigned  to  Cobb,  Blaisdell  & 
Co.,  owing  to  the  want  of  storage  room  in  Cairo.  A  part  of 
at  was  received  by  them,  but  on  the  1st  of  April  they  gave 
notice  to  the  agent  of  the  company  that  they  ^yonld  receive 
•no  more  rejected  corn. 

It  is  strenuously  urged  by  counsel  for  appellant  that  the  de- 
lay in  transporting  corn  was  owing  to  this  blocking  of  the 
side-tracks  at  Cairo,  and  that  this  was  due,  in  part,  to  the  de- 
lay of  the  government  in  unloading  accepted  corn,  and  in  part 
to  the  delay  of  Cobb,  Blaisdell  &  Co.  in  receiving  the  re- 
jected corn,  and  to  their  final  refusal  to  receive  it  at  all.  It 
is  urged  that,  for  the  government's  delay,  appellant  was  not 
responsible,  and  as  to  the  delay  in  unloading  the  rejected 
corn,  to  which  the  company  charges  the  greater  part  of  the 
difficulty,  it  is  claimed  that  this  was  the  fault  of  the  plaintiff's, 
and  that  its  consequences  are  not  to  be  visited  upon  the  ap- 
pellant. 

It  has  been  several  times  said  by  this  court  that  it  is  the 
duty  of  consignees  to  receive  freight  when  notified  of  its  ar- 
rival at  its  destination,  and  if  they  fail  to  do  so,  it  is  the  duty 
of  the  carrier  to  warehouse  the  goods  and  take  reasonable  care 
of  them  for  a  reasonable  time.     Forter  v.  C.  &  E.  I.  B.  B.  Co, 
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20  111.  407  ;  C.iScA.  B.  R.  Co.y.Scoit,  42  ib.  132  ;  7.  C.  R.  R. 
Co.  V.  Franhenherg,  54  ib.  94.  This  is  the  general  rule.  2  Red. 
on  E,.  65 ;  Angell  on  Carriers,  sec.  291.  Conceding  that  plain- 
tiffs, or  their  agents,  were  in  some  degree  of  fault  in  not  re- 
lieving assignee  of  the  rejected  corn  more  promptly,  does  this 
fact,  or  does  the  delay  of  the  government,  excuse  appellant 
for  the  delay  in  transporting  the  corn  in  controversy  in  these 
cases?     We  are  of  the  opinion  that  it  does  not. 

The  real  cause  of  the  great  delay  and  confusion  in  transpor- 
tation was  not  the  crowded  condition  of  the  side-tracks  at 
Cairo,  but  another  circumstance,  for  which  the  company  was 
alone  responsible.  It  appears,  from  the  evidence  of  its  offi- 
cers, that  its  side-tracks  at  all  the  stations,  for  a  long  distance 
above  Cairo,  were  crowded  with  loaded  cars  Avaiting  to  be 
forwarded  to  Cairo.  The  number  of  these  cars  is  variously 
estimated  at  from  eight  hundred  to  a  thousand.  Now,  the 
block  at  Cairo  might  have  been  relieved  in  two  or  three  days, 
and  if  the  company  had  not  undertaken  to  transport  so  much 
more  freight  than  it  was  able  to  take  through,  and  thus  caused 
this  immense  accumulation  of  loaded  cars  alone:  its  track, 
there  need  have  been  no  difficulty.  There  were  but  about 
three  hundred  cars  at  Cairo,  and  the  government  was  taking 
daily  about  sixtv.  Two  days  or  thereabouts  would  thus  have 
disposed  of  all  the  sound  corn  there  ;  and  the  rejected  corn,  if 
the  consignees  had  refused  to  receive  it  when  tendered,  might 
have  been  sold  during  that  time  by  the  comjoany  for  what  it 
would  bring.  But,  as  urged  by  the  counsel  for  the  company, 
if  this  course  had  been  taken  by  the  company  with  the  re- 
jected corn,  or  if  it  had  been  thrown  upon  the  ground,  the 
place  thus  made  vacant  upon  the  side-tracks  at  Cairo  would 
have  been  immediately  filled  again  by  corn  brought  from 
above.  The  block  would  thus  have  been  renewed,  and  this 
process  would  have  to  be  repeated  again  and  again.  This  is 
true,  and  this  difficulty  Avas  one  of  the  company's  own  crea- 
tion,   and   for   which  it   must  bear  the    consequences.     The 
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trouble  lav  in  the  accumulation  alonff  the  line.  To  show  fur- 
ther  the  practical  working  of  this  accumulation,  it  is  only 
necessary  to  advert  to  the  testimony  of  one  of  the  appellant's 
agents.  He  testifies  that  the  cars  first  placed  upon  a  side- 
track along  the  line  would  necessarily  be  the  last  to  come  for- 
Avard  from  such  track.  It  thus  happened  that,  instead  of 
freight  arriving  in  Cairo  in  the  order  of  its  shipment,  as  it 
should  have  done,  corn  was  constantly  arriving  in  advance  of 
that  which  had  been  shipped  long  before.  This  explains  the 
fact  that  the  average  detention  on  the  line,  of  the  cars  now  in 
controversy,  was  over  a  month,  though  large  quantities  of 
corn  were  going  forward  every  day.  The  officers  of  the  com- 
pany knew,  or  must  be  taken  to  have  known,  this  condition 
of  their  road,  and  they  were  the  only  persons  who  did  know 
it  in  its  full  extent.  As  soon  as  this  blockade  began  along 
the  road,  it  was  not  only  the  right  of  the  company,  but  its 
plain  duty  to  refuse  to  receive  more  corn  for  shipment  until 
its  line  was  clear.  On  no  principle  of  law  can  it  be  excused 
for  accepting  corn  which  it  knew  at  the  time  it  could  not 
properly  transport.  The  more  imminent  the  peril  to  the 
freight,  the  greater  was  the  obligation  of  the  carrier  to  refuse 
it,  except  upon  a  special  contract.  To  permit  the  carrier,. 
Avithout  a  special  contract,  to  escape  liability  for  great  delay 
on  the  ground  that  it  was  unavoidable,  when  the  causes  likely 
to  produce  it  were  known  to  him  at  the  time  of  the  shipment^^ 
and  the  result  of  his  own  negligence,  would  violate  the  prin- 
ciples lying  at  the  foundation  of  the  law  of  common  carriers.. 
Even  if  the  risk  is  known  to  both  parties,  the  carrier  volun- 
tarily assumes  it  when  he  accepts  the  shipment  without  con- 
dition. It  is  in  vain,  on  this  point,  to  urge  the  condition  of 
the  country  and  military  control.  The  government  officers 
sometimes  directed  appellant  to  ship  corn  for  certain  persons, 
but  the  time  of  doing  it  and  the  regulation  of  its  trains  were, 
with  rare  exceptions,  left  wholly  to  its  own  discretion.  It  can 
not  be  claimed  that  this  accumulation  of  corn  along  the  line 
was  the  result    of  military  orders.     All  that  the  government 


138  I.  C.  R.  R.  Co.  V.  Cobb,  Christy  &  Co.    [June  T., 

Opinion  of  the  Court 

desired  to  secure  in  regard  to  the  transportation  of  corn  or 
other  forage  was,  that  there  should  be  an  ample  supply  at 
Cairo,  and  not  that  nearly  a  third  of  the  freight  cars  of 
the  company  should  be  laid  up  along  its  line.  Counsel  for 
appellant  cite  the  case  of  The  G.  &  C.  R.  R.  Co.  v.  Rae,  18 
111.  488,  and  urge  its  authority  as  excusing  their  delay.  But 
if  that  case  is  carefully  examined,  it  will  be  seen  that  the  real 
question  was  whether  the  carrier  could  be  excused  for  refus- 
ing to  undertake  to  carry  grain  on  the  ground  that  there  was 
a  great  and  unexpected  accumulation  along  its  line  which  it 
had  not  the  means  of  carrying,  while  it  had  sufficient  means 
for  the  ordinary  business  of  the  road.  The  court  held  it  ex- 
cusable. This  question  was  very  different  from  that  pre- 
sented when  the  carrier,  who  has  undertaken  to  transport 
grain  which  he  knew  would  be  subjected  to  great  and  danger- 
ous delays,  makes  a  like  excuse  for  permitting  it  to  spoil  up- 
on his  hands  in  consequence  of  delay  before  reaching  its  des- 
tination. What  the  court  said  in  that  case  in  regard  to  the 
accumulation  of  grain  being  an  excuse,  evidently  has  refer- 
ence to  the  plaintiffs  claim  for  damages  because  the  carrier 
refused  to  receive.  The  plaintiff  seems  also  to  have  claimed 
damages  for  delay  of  grain  shipped,  but  the  court  says  the 
grain  was  not  lost  or  damaged  by  being  detained  at  Rockford, 
and  if  it  was  not  delivered  at  Chicago  in  reasonable  time  the 
plaintiff  was  entitled  to  damages  if  he  suffered  any  by  the  fall 
of  prices.  The  court  held  the  carrier  excusable  in  that  case 
only  for  not  undertaking  to  carry  grain  when  it  knew  it  could 
not  carry  safely,  and  that  is  precisely  what  the  carrier  should 
have  done  in  this  case.  Here  was  the  point  where  it  could 
have  fallen  back  on  military  interference  and  the  peculiarities 
of  the  situation  arising  from  the  war,  and  have  said  to  these 
plaintiffs  and  to  all  others  desiring  to  ship,  that  it  must  refuse 
all  corn  until  that  already  blocked  along  its  line  had  gone  for- 
ward and  it  could  receive  shipments  with  safety  to  itself  and 
to  the  shipper.  For  such  refusal  the  law  would  have  ex- 
cused it. 
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Appellant  relies  somewhat  upon  a  verbal  promise,  said  to 
liave  been  made  by  FalHs  when  this  grain  was  shipped,  that 
the  corn  then  going  forward  to  plaintiffs  should  be  unloaded 
promptly.  We  do  not  think  this  affects  the  case.  It  does  not 
appear  that  there  was  any  delay  in  unloading  after  this  prom- 
ise, which  caused  the  delay  in  the  transportation  of  the  corn 
in  controversy,  and,  indeed,  the  witness  Forsyth  does  not 
state  the  time  when  the  promise  was  made. 

It  is  also  said  that,  on  the  3d  of  April,  the  appellant  was 
ordered  by  the  government  quarter-master  to  forward  hay  in 
preference  to  grain.  It  was  a  mere  request  to  the  superin- 
tendent to  instruct  his  agents  along  the  line  to  that  effect.  But 
that  order  could  have  no  bearing  on  grain  already  shipped, 
and  as  to  that  subsequently  shipped  it  could  not  affect  the  lia- 
bility of  the  company.  It  was  the  greater  wrong  on  the  part 
of  the  company  that  it  should  receive  corn  in  its  cars,  knowing 
it  could  not  be  transported  in  consequence  of  this  order  until 
it  would  be  spoiled  or  damaged  by  the  delay. 

It  is  not  necessary  to  dwell  longer  on  this  point.  The  ap- 
pellant having  received  this  corn  upon  its  cars  as  a  common 
carrier,  and  under  a  contract  to  deliver  it  in  Cairo,  and  know- 
ing, too,  the  liability  of  corn  in  cars  to  be  damaged  in  a  few 
■days  at  that  season  of  the  year,  was  bound  to  deliver  it  at  its 
destination  in  a  reasonable  time.  This  it  did  not  do.  It  at- 
tempts to  excuse  itself  by  alleging  the  extraordinary  condition 
■of  its  road.  That  condition  was  known  to  it  when  it  loaded 
this  corn  upon  its  cars,  and  known  to  it  alone  in  the  full  ex- 
tent. That  condition  was  caused  by  itself.  If  it  had  declined 
all  shipments  of  corn  except  so  far  as  it  could  be  handled  at 
Cairo,  there  would  have  been  none  of  this  difficulty.  The 
l)lockade  was  not  the  growth  of  a  day.  It  must  have  grown 
gradually,  and  it  continued  through  March  and  to  the  middle 
of  April.  No  serious  effort  seems  to  have  been  made  to  re- 
move it,  and  it  is  a  striking  circumstance  that  one-third  of  all 
the  cars  that  came  to  C'airo  during  that  time  were  loaded  with 
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private  freights — that  is,  freights  not  designed  for  the  govern- 
ment— all  of  which  the  company  might  have  declined  to  re- 
ceive, and  thus  have  rid  itself  of  the  blockade  and  escaped  all 
this  difficulty.  We  hold  the  company  was  in  fault  in  permit- 
ting this  blockade  to  form,  in  not  removing  it  when  it  was 
formed  by  declining  to  accept  further  shipments  until  its  line 
was  free,  and  then  keeping  it  free ;  and  especially  in  fault  in 
accepting  freights  which  it  knew  itself  unable  to  deliver  in  a 
reasonable  time. 

In  the  particular  case  now  under  consideration,  the  plain- 
tiffs, by  leave  of  court,  filed  two  amended  declarations,  setting 
up  shipments  of  corn  by  diiferent  persons  from  different 
places,  and  at  different  times  from  those  described  in  the  orig- 
inal declaration.  Defendant  pleaded  the  statute  of  limita- 
tions to  these  additional  counts,  to  the  effect  that  the  cause  of 
action  did  not  accrue  within  five  years  before  they  were  filed 
or  before  leave  was  given  to  file  them,  with  an  averment  that 
they  set  up  new  causes  of  action.  The  court  sustained  a  de- 
murrer to  this  plea. 

We  are  of  opinion  the  plea  was  good.  The  new  counts  set 
up  entirely  new  causes  of  action.  Counsel  for  appellees  cite 
various  authorities  for  the  purpose  of  showing  that  court?, 
should  be  liberal  in  allowing  amendments  for  the  purpose  of 
avoiding  the  running  of  the  statute.  These  authorities,  how- 
ever, are  cases  wliere  the  amendment  was  for  the  purpose  of 
re-stating  the  cause  of  action  in  the  pending  suit,  and  not  for 
the  purpose  of  introducing  a  wholly  new  and  different  cause 
of  action.  The  rule  contended  for  by  appellees  would  sub- 
stantially break  down  the  protection  intended  to  be  given  by 
the  statute.  If  A  has  two  notes  against  B,  one  of  which  is 
barred  by  the  statute  and  the  other  not,  he  could  not  enforce 
payment  of  the  first  note  by  joining  it  in  a  suit  upon  the  sec- 
ond. If,  however,  he  commences  suit  on  the  second  before 
the  statute  has  run  against  either,  and  afterwards,  the  statute 
having  run  in  the  meantime  against  the  first  note,  seeks  to 
recover  upon  it  by  adding  a  new  count  to   his  declaration  iu 
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the  pending  suit,  it  is  claimed  he  may  do  so.  Why  should 
this  be  permitted  any  more  than  to  unite  in  the  first  instance 
a  note  barred  with  one  not  barred?  The  two  cases  are  the 
same  in  principle.  When  a  new  count  is  added,  a  distinct 
suit  could  not  be  brought  on  the  outlawed  note,  and  it  has 
not  been  included  in  the  pending  suit.  How,  then,  can  its  pay- 
ment be  enforced  by  adding  a  new  count  in  the  pending  suit? 
How  can  a  note,  which  the  law  pronounces  dead,  be  vitalized 
-b}"  amending  the  declaration  in  a  suit  brought  upon  another 
cause  of  action?  This  seems  plain  upon  principle,  but  we 
<3ite  the  following  authorities  :  King  v.  A:ve7'y,  -37  Ala.  N.  S. 
173  ;  Holmes  v.  Moreland,  1  McLean,  affirmed  in  7  Pet.  171 ; 
Woodward,  v.  Ware,  37  Maine,  564 ;  Skonegan  Bank  v.  Cutler, 
49ib.  315. 

It  is  claimed  for  appellant  that  the  plaintiffs  should  not 
have  been  permitted  to  recover  the  price  at  which  the  corn 
was  contracted  to  the  government  without  proof  that  the  car- 
rier was  notified  of  the  existence  of  such  contract.  It  is  in- 
sisted that,  in  the  absence  of  such  notice,  the  market  price  of 
corn  in  Cairo  must  limit  the  recovery. 

The  rule  undoubtedly  is,  as  between  vendor  and  vendee,  or 
shipper  and  carrier,  that  where  the  article  is  destined  for  a 
special  purpose,  that  fact  should  be  communicated  to  the  ven- 
dor or  carrier  if  it  is  to  be  made  the  foundation  of  special 
damages  against  them,  and  if  it  is  of  a  character  likely  to  af- 
fect the  action  of  the  vendor  or  carrier.  Hadley  v.  JBaxen- 
dale,  26  E.  L.  and  Eq.  402  ;  Grifin  v.  Colver,  16  N.  Y.  490. 

The  fact  that  this  corn  was  intended  for  the  government 
Avas  undoubtedly  known  to  the  managing  officers  of  the  com- 
pany, and  we  ai'e  not  of  opinion  that  this  rule,  as  expounded 
in  these  cases,  requires  that  the  shipper  should  communicate 
to  the  carrier  the  terms  of  a  contract  of  sale  in  order  to  recover 
the  contract  price  as  damages,  except  so  far  as  there  may  be 
some  feature  in  the  contract  likely  to  affect  the  carrier's  ac- 
tion. Such  a  feature  was  introduced  into  this  contract  on  the 
1st  of  April^  and  it  should  at  once  have  been  communicated  to 
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the  carrier.  AYe  refer  to  the  notice  given  on  that  day  by  the 
government  to  the  plaintiffs,  to  the  effect  that  they  would  re- 
ceive no  more  grain  on  their  contract  after  the  10th  of  April. 
Good  faith  required  that  notice  of  this  fact  should  at  once 
have  been  given  to  the  carrier  if  the  plaintiffs  expected  to 
hold  the  appellant  responsible  for  the  contract  price  on  corn 
shipped  after  that  day,  and  after  the  lapse  of  a  reasonable  time 
for  giving  the  notice.  As  to  the  corn  shipped  after  the  lapse 
of  a  reasonable  time  to  give  this  notice  to  the  company,  the 
plaintiffs  should  be  confined  to  the  market  price  at  Cairo  at 
the  time  the  corn  ought  reasonably  to  have  arrived  there,  un- 
less proof  shall  be  made  that  the  notice  was  given. 

It  is  also  urged  that  the  plaintiffs  should  have  gone  into  the 
market  at  Cairo  and  have  bought  corn  to  fill  their  contract, 
and  that,  not  having  done  so,  they  can  only  recover  the  mar- 
ket price.  However  this  might  be,  if  they  had  not  already 
invested  their  money  in  the  corn  in  controversy,  we  can  not 
so  hold  in  the  present  case.  It  would  be  very  unreasonable 
to  require  one,  who  has  bought  and  paid  for  an  article,  to  have 
the  monev  in  his  pocket  with  which  to  buy  a  second,  in  case 
of  non-deliverv  of  the  first.  This  demand  comes  with  an  ill 
grace  from  a  party  by  whose  fault  there  has  been  a  failure  of 
delivery. 

By  the  terms  of  the  contract  the  government  was  to  pay 
$1.55  per  bushel  unless  the  quarter-master  had  the  money  on 
hand  at  delivery,  in  which  event  the  price  was  to  be  $1.50 
per  bushel.  This  is  equivalent  to  a  sale  for  cash  at  $1.50  per 
bushel,  and  should  be  considered  the  contract  price  in  assess- 
ing damages. 

It  is  probable,  however,  that  both  of  these  points' will  be 
immaterial  on  another  trial,  in  view  of  what  is  said  in  the 
opinion  in  another  of  these  cases,  where  the  petition  of  Cobb 
to  the  Court  of  Claims  was  admitted  in  evidence,  in  regard  to 
the  effect  of  that  evidence. 

As  already  remarked,  there  are  five  of  these  suits,  submitted 
upon  the  same  arguments  and  substantially  the  same  evidence 
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SO  far  as  concerns  the  main  questions  which  we  have  here  dis- 
cussed. The  questions  peculiar  to  the  other  cases  will  be  sep- 
arately considered. 

The  copy  of  Cobb's  petition  in  the  Court  of  Claims  was  ex- 
cluded in  this  case  for  want  of  a  sufficient  certificate.  A  new 
certificate  was  procured  and  the  petition  was  admitted  in  the 
other  cases.  We  will  consider  the  effect  to  be  given  to  it  in  an 
opinion  to  be  filed  in  one  of  those  cases. 

For  the  errors  indicated  this  judgment  is  reversed  and  the^ 
cause  remanded. 

J  Judgment  reversed. 


Illinois  Cbnteal  Railroad  Company 

v. 
Cobb,  Christy  &,  Co. 

1.  Measure  op  damages — in  action  against  a  carrier  for  non-delivery^ 
of  goods  in  proper  time.  In  an  action  against  a  railroad  company  to  recover 
damages  for  non-delivery  of  corn  shipped  by  the  plaintiff,  within  proper 
time,  so  that  the  corn,  by  reason  of  the  delay  in  transportation,  became 
damaged,  and  was  therefore  rejected  on  its  arrival  at  the  place  of  destina- 
tion, by  the  party  to  whom  it  was  shipped  under  a  contract  of  purchase 
from  the  plaintiff,  it  appeared  the  plaintiff  had  re-sold  to  his  vendor  such 
portion  of  the  corn  as  might  be  thus  rejected,  at  the  same  price  he  had 
purchased  it  for:  Held,  the  measure  of  damages  in  the  suit  against  the 
carrier  was  the  contract  price  for  which  the  plaintiff  had  sold  the  corn, 
less  the  amount  received  by  him  on  his  re-sale  to  his  vendor. 

2.  Where  the  plaintiff  in  such  case  had  other  corn  than  that  delayed  in 
transportation,  at  the  place  of  destination,  sufficient  to  fill  his  contract, 
and  which  he  tendered  to  his  vendee,  but  which  the  latter  refused,  the 
plaintiff  could  not  recover  damages  based  upon  the  contract  price,  but 
only  upon  the  market  value  of  the  corn  at  the  place  of  destination. 
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3.  Evidence — of  sworn  statements  made  hy  a  party  in  another  proceeding. 
In  an  action  against  a  carrier  for  non-delivery  of  corn  within  proper  time, 
whereby  the  corn  was  damaged,  and  therefore,  as  alleged  by  the  plaintiff, 
rejected  by  the  government,  with  whom  he  had  a  contract  for  the  sale  of 
a  lot  of  corn,  the  defendant  gave  in  evidence  a  petition  filed  by  the  plain- 
titf  in  tlie  Court  of  Claims  at  Washington,  signed  and  sworn  to  by  him, 
stating  certain  facts  affecting  his  right  of  recovery  in  the  pending  suit, 
and  the  petition  thus  shown  was  received  as  true. 


Appeal  from  the  Circuit  Court  of  McLean  countv :  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  in  the  court  below 
by  Cobb,  Christy  &  Co.  for  the  use  of  Elihu  Fallis,  against 
the  Illinois  Central  Railroad  Company,  to  recover  $50,000, 
the  value  of  about  30,000  bushels  of  corn  shipped  by  them 
through  Ludington  &  Rood  upon  defendant's  railroad  in  the 
spring  of  1865.  The  plaintiffs  charge  that  bv  the  unreason- 
able delay  of  defendant  in  forwarding  and  delivering  the 
same,  it  became  unsound  and  worthless,  to  the  damage  to 
plaintiffs  of  |50,000. 

The  case,  in  its  principal  features,  is  like  the  preceding  case 
between  the  same  parties.  A  question  arises  as  to  the  measure 
of  damages  as  involved  in  the  following  instruction,  which  is 
the  first  in  the  series  given  for  the  defendant  beiow: 

"If  the  jury  believe  from  the  evidence  that  there  was  a 
controversy  between  the  plaintiffs  and  Lndington  &  Rood 
about  the  inspection  of  the  corn  in  controversy,  and  that  that 
was  settled  by  an  agreement  between  plaintiffs  and  Lndington 
&  Rood  that  a  Chicago  inspector  should  go  and  re-inspect  the 
grain,  and  that  plaintiffs  were  to  take  and  pay  for  all  such  as 
said  inspector  might  pronounce  good,  and  that  Lndington  & 
Rood  were  to  take  as  their  own  all  such  as  might  be  rejected 
by  such  inspector;  and  if  the  jury  further  believe  from 
the  evidence  that  said  contract  was  carried  out,  and  that 
Ludington  &  Rood  did  take  all  the  rejected  corn  that  did  not 
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go  into  Cairo,  and  released  plaintiffs  from  all  liability  to  pay 
for  such  corn,  then  the  plaintiffs  can  not  recover  in  this  case 
anything  for  the  corn  taken  by  Ludington  &  Rood,  except  the 
profit  they  might  have  made  on  the  corn  if  it  had  passed 
inspection  (if  the  jury  believe  from  the  evidence  that  plain- 
tiffs would  have  made  a  profit  on  it  if  it  had  passed  inspec- 
tion) over  and  above  what  they  would  have  had  to  pay  Lud- 
ington &  Rood  for  the  grain,  added  to  the  freight  on  it  to 
Cairo." 

The  plaintiffs  recovered  a  judgment  for  |20,470  and  costs, 
from  which  the  defendant  appealed. 

Messrs.  Hay,  Greene  &  Littler,  and  Messrs.  Williams 
&  Burr,  for  the  appellant. 

Mr.  Hamilton  Spencer,  and  Messrs.  Weldon  &  Benja- 
min, and  Mr,  T.  D.  Lincoln,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

This  case  differs  from  the  others  between  these  parties, 
decided  at  the  present  term,  in  this  respect:  The  corn  was 
bought  by  Fallis  from  Ludington  &  Rood,  but  not  paid  for 
at  the  time.  On  the  2'd  of  May,  there  being  a  dispute  as  to 
the  liability  of  Cobb,  Christy  &  Co.  for  the  corn.  Rood  went 
to  see  them  in  Cincinnati,  and  they  there  paid  him  $15,000, 
under  an  agreement  that  Ludington  &  Rood  should  take 
back  all  rejected  corn.  Ludington  &  Rood  did  so ;  and  the 
question  now  is,  what  is  the  measure  of  damages  in  this  suit 
against  the  railway  company  for  non-delivery  of  the  rejected 
corn?  The  transaction  at  Cincinnati  was  the  same  as  if  Cobb, 
Christy  &  Co.  had  re-sold  to  Ludington  &  Rood  all  rejected 
corn  at  what  it  cost  the  former.  It  is  plain  that  the  only 
damage  suffered  by  Cobb,  Christy  &  Co.  was  the  loss  of  what 
10 — 64th  III. 
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their  profits  would  have  been  on  the  rejected  corn  if  it  had 
arrived  in  proper  time  and  order.  They  now  claim  to  charge 
the  railway  company  for  the  rejected  corn  at  the  price  which 
thev  were  to  receive  from  the  government,  less  the  market 
value  of  the  rejected  corn,  instead  of  deducting  from  the  con- 
tract price  the  amount  received  by  them  on  the  re-sale  to 
Ludington  &  Rood.  On  Avhat  ground  they  can  insist  on 
charging  the  railway  company  with  their  contract  price  for 
sound  corn,  and  on  crediting  it  with  only  the  market  price 
for  rejected  corn  instead  of  what  they  realized  on  the  rejected 
corn,  we  do  not  comprehend.  The  correct  rule  of  damages 
was  given  to  the  jury  by  the  circuit  court  in  the  first  instruc- 
tion for  the  defendant,  which  the  jury  seems  to  have  disre- 
garded. 

On  the  trial  of  this  case,  and  in  one  of  the  others,  the  de- 
fendant introduced  in  evidence  a  certified  copy  of  a  petition 
presented  to  the  Court  of  Claims  at  Washington,  by  the  plain- 
tiff Cobb,  in  whose  name  the  contract  for  the  sale  of  the  corn 
was  made  with  the  government,  asking  for  judgment  against 
the  government  for  $80,845,53,  on  the  ground  that  it  had 
wrono-fnllv  refused  to  receive  the  corn  under  the  contract. 
This  contract  has  been  set  out  in  an  opinion  filed  in  another 
of  these  cases  {ante,  p.  128).  This  petition  was  signed  and 
sworn  to  by  Cobb  on  the  28th  of  July,  1869,  and  contains, 
among  other  things,  the  statement  that  he  had  on  hand  at 
Cairo  the  full  amount  of  grain  due  under  the  contract,  and 
tendered  it,  according  to  the  terms  of  the  contract,  to  the 
quartermaster,  who  required  the  petitioner  to  hold  it  for  the 
government,  promising  to  receive  it  from  time  to  time,  until 
on  or  about  the  11th  of  April,  1865,  he  finally  refused  to  re- 
ceive it  altogether. 

We  must  accept  this  sworn  statement  as  true.  If  it  is  not 
true,  Cobb  Avas  not  only  guilty  of  perjury,  but  attempting,  by 
this  proceeding  in  the  Court  of  Claims,  to  defraud  the  gov- 
ernment out  of  a  large  sum  of  money.  AVe  can  not  suppose 
he  would  wish  to  be  considered  as  preferring  the  latter  alter- 
native.    This  statement  being  true,  it  takes  from  the  plaintiffs 
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all  pretence  of  a  right  to  recover  damages  based  on  the  '^ale 
to  the  government.  They  had  other  corn  at  Cairo  to  fill  that 
contract,  and  tendered  it  in  vain.  They  therefore  lost  no 
23rofits  on  that  contract  because  the  corn  in  controversy  in 
these  suits  did  not  reach  Cairo  in  reasonable  time,  and  can 
only  recover  damages  based  on  the  market  value.  The  peti- 
tion in  question  states  the  precise  quantity  of  corn  left  by 
the  quartermaster  on  Cobb's  hands,  to  wit:  124,378  bushels. 

In  this  case,  therefore,  there  seems  to  be  no  right  of  recov- 
ery at  all,  unless  it  can  be  shown  that  the  market  price  for 
good  corn  at  Cairo,  when  this  corn  ought  to  have  arrived,  was 
greater  than  the  price  at  which  the  plaintiffs  resold  to  Lud- 
ington  and  Rood. 

The  judgment  is  reversed  and  the  cause  remanded.* 

Judgment  reversed. 

*Illinois  Central  Railroad  Co.  v.  Cobb,  Blaisdell  &  Co. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Mr.  Chief  Justice  Lawrence  :  It  is  unnecessary  to  add  anything-  in  this  case  to 
what  las  been  said  in  the  preceding  eases  of  the  same  appellant  i).  Cobb,  Christy 
&  Co.,  decided  at  the  present  term.  The  sworn  statements  of  the  plaintiffs,  Cobb 
&  Anich,  in  their  petition  to  the  Court  of  Claims,  show  that  they  have  no  right  to 
recover  damages  based  on  their  contract  price  with  the  Government.  The  verdict 
was  therefore  too  large.  It  is  unnecessary  to  discuss  the  instructions  in  detail. 
They  can  be  modified  on  another  trial  in  conformitj^  with  the  views  expressed  in 
the  opinions  filed  in  the  other  cases.  The  judgment  is  reversed  and  the  cause  re- 
manded. Judgment  reversed. 


Illinois  Central  Railroad  Co.  v.  McClellan.    ' 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Mr.  Chief  Justice  Lawrence  :  In  this  case  the  amount  of  the  recovery  was 
not  based  on  a  contract  with  the  Government,  as  in  the  cases  of  this  same  appel- 
lant against  Cobb,  Christy  &  Co.,  decided  at  the  present  term,  but  on  the  sale  of 
the  corn  at  the  place  of  shipment,  McClellan  being  the  shipper.  There  is.  there- 
fore, under  the  opinions  filed  in  those  cases,  no  ground  of  reversal.  This  is  the 
same  case  formerly  before  the  court,  and  reported  in  54th  111. 

Judgment  affirmed. 


lUiiNOis  Central  Railroad  Co.  v.  Holden  &  Co. 

Appeal  from  the  Circuit  Court  of  McLean  county. 

Mr.  Ohief  Justice  Lawrence  :    This  case  differs  from  the  cases  decided  at  this 

term  between  this  same  appellant  and  Cobb,  Christy  &  Co  ,  in  the  same  waj-  that 

the  case  of  this  appellant  against  McClellan,  decided  at  this  term,  differs  from  those 

cases.    This  and  the  McClellan  case  are  alike,  and  this  judgment  must  be  affirmed. 

The  opinions  in  those  cases  show  the  ground  of  affirmance. 

Judgment  affirmed. 
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Illinois  Central  Kailroad  Company 

V. 

Cobb,  Christy  &  Co. 

1.  Pleading  and  evidence — in  action  against  a  carrier  for  delay  in 
transportation  of  goods.  In  a  suit  against  a  carrier  to  recover  damages  for 
non-delivery  of  goods  in  proper  time,  if  the  action  he  hrought  on  hills  of 
lading,  none  will  he  admissible  in  evidence  on  the  trial  excejDt  those  set 
out  in  the  declaration. 

2.  But  v\rhere  the  action  was  case,  brought  by  the  owner  of  the  prop- 
erty, who  was  neither  consignor  nor  consignee,  and  he  described  the  prop- 
erty shipped,  not  by  reference  to  bills  of  lading,  but  as  a  certain  number 
of  bushels  of  grain,  it  was  held  that  the  fact  that  a  bill  of  lading  was  made 
out  for  each  car  in  which  the  grain  was  shipped  did  not  confine  the  plain- 
tiff to  proof  of  only  one  car  under  each  count.  He  could  prove  the  entire 
shipment  as  one  transaction,  though  made  partly  on  one  daj'  and  partly  on 
another. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

This  was  another  of  the  series  of  cases  between  the  same 
parties,  and  is  of  the  same  general  character  as  that  reported 
ante,  p.  128. 

Messrs.  Hay,  Greene  &  Littler,  and  Messrs.  Williams 
&  Burr,  for  the  appellant. 

Mr.  Hamilton  Spencer,  and  Messrs.  Weldon  &  Benja- 
min, and  Mr.  T.  D.  Lincoln,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

The  only  point  made  in  this  case  not  considered  in  the 
opinion  filed  in  the  other  cases  betweenthese  same  parties  is, 
that  the  plaintiif  should  not  have  been  permitted  to  introduce 
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evidence  of  more  than  two  bills  of  lading  under  the  two 
counts  in  the  declaration.  If  the  action  had  been  brought  on 
bills  of  lading,  none  would  have  been  admissible  on  the  trial 
except  those  set  out  in  the  declaration.  But  this  is  an  action 
on  the  case  brought  by  the  owners  of  the  property,  who  are 
neither  consignors  nor  consignees,  and  they  describe  the  corn 
shipped,  not  by  reference  to  bills  of  lading,  but  as  17,000 
bushels  of  corn,  shipped  at  Bloomington,  on  the  Gth  of  April, 
by  E.  Fay  &  Co.,  as  agents  of  the  plaintiffs. 

The  fact  that  a  bill  of  lading  was  made  out  for  each  car  did 
not  confine  the  plaintiffs  to  proof  of  only  two  cars.  They  could 
prove  the  entire  shipment  by  Fay  &  Co.  as  one  transaction, 
though  made  partly  on  one  day  and  partly  on  another. 

There  was  no  error  in  the  .admission  of  this  evidence,  but 
for  the  reasons  given  in  the  other  cases,  some  of  which  apply 
in  this,  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


Board  of  Supervisors  of  Jefferson  County 

V. 

George  W.  Johnson. 


County  Superintendents— o/  their  compensation  provided  iy  the  act  of 
1867 — whether  affected  ty  the  new  constitution.  The  per  diem  allowance  to 
county  superintendents  of  schools,  provided  by  the  act  of  1867,  may  be 
regarded  as  compensation,  and  not  as  fees,  in  the  sense  in  which  the  latter 
•word  is  used  in  the  eleventh  section  of  the  tenth  article  of  the  constitu- 
tion of  1870 ;  so  that  section  of  the  constitution  does  not  operate  to  repeal 
the  act  of  1867  fixing  such  compensation. 
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Appeal  from  the  Circuit  Court  of  Jefferson  county;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

Mr.  T.  B.  Tanner,  for  the  appellant. 

Messrs.  Casey  &  Patton,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  stipulated  by  the  parties  that  the  appellee  was  county 
superintendent  of  schools,  and  in  that  capacity  that  he  served 
one  hundred  and  forty-three  days  since  the  present  constitu- 
tion of  the  State  went  into  effect. 

The  appellee  claims,  and  was  allowed  by  the  judgment  of 
the  circuit  court,  compensation  under  the  act  of  1867,  (Session 
Laws,  p.  161,)  at  the  rate  of  live  dollars  per  day.  The  ap- 
pellant, however,  insists  that  the  compensation  to  be  paid  to 
county  superintendents  is  fixed   by  the  act  of  1865,  (Session 

Laws,  p. ,)  and  should  be  computed  at  the   rate  of   only 

three  dollars  per  day,  at  which  rate  it  is  admitted  that  the  ap- 
pellee has  been  fully  paid  for  the  services  rendered. 

The  only  question  argued  by  counsel  is,  whether  the  act  of 
1867  has  been  repealed  by  the  eleventh  section  of  the  tenth 
article  of  the  new  constitution. 

That  section  provides  that  "  the  fees  of  township  officers, 
and  each  class  of  county  officers,  shall  be  uniform  in  the  class 
of  counties  to  which  they  respectively  belong.  The  compen- 
sation herein  provided  for  shall  apply  only  to  officers  hereafter 
elected,  but  all  fees  established  by  special  laws  shall  cease  at  the 
adoption  of  this  constitution,  and  such  officers  shall  receive  such 
fees  as  are  provided  by  general  laios." 

The  act  of  1867  in  express  terms  repealed  all  laws  in  con- 
flict tl'ierewith.  It  is  insisted  by  the  appellant  that  the  section 
of  the  constitution  quoted  repeals  the  law  of  1867,  and  in 
some  way  revives  the  act  of  1865,  and  that  the  ^^er  diem  com- 
pensation of  the  appellee  can  only  be  allowed  under  the  pro- 
visions of  the  latter  act. 
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The  law  of  1867,  which  fixes  the  compensation  of  county 
superintendents  of  schools  at  five  dollars  per  day,  applied  to 
all  counties  in  the  State  except  the  county  of  Cook. 

In  the  view  that  we  have  taken  it  will  not  be  necessary  to 
determine  whether  the  act  of  1867  is  a  special  law,  and  if  a 
special  law,  whether  the  same  was  repealed  by  the  constitu- 
tion. 

The  judgment  of  the  circuit  court  may  be  maintained  on 
a  different  ground.  The  per  diem  allowance  to  county  super- 
intendents of  schools  may  be  regarded  as  compensation  and  not 
as  "fees"  in  the  sense  that  that  word  is  used  in  the  constitu- 
tion. Hence,  the  eleventh  section  cited  can  have  no  applica- 
tion, and  does  not  operate  to  repeal  the  law  under  which  the 
compensation  of  the  appellee  was  fixed.  Such  a  law  is  not  in 
conflict  with  any  provision  of  the  constitution. 

We  are  of  opinion  that  the  circuit  court  decided  correctly 
in  computing  the  per  diem  compensation  of  the  appellee  at  the 
rate  of  five  dollars  under  the  act  of  1867,  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Illinois  Central  Railroad  Company 

V. 

George    LsiDia. 

1.  Plbadhtg — recoupment — sale  of  personal  prop&rty.  In  an  action 
against  a  railroad  company  to  recover  the  price  of  a  quantity  of  ties  sold 
and  delivered  by  the  plaintiff  to  the  defendant,  it  was  pleaded  that  a  cer- 
tain  portion  of  the  ties  vrere,  by  some  person  to  the  defendant  unknown, 
cut  and  removed  from  land  granted  to  the  defendant  by  its  charter  and  re- 
maining unsold,  and  after  receiving  the  same  became,  for  the  first  time, 
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apprised  of  tlie  fact  that  the  ties  were  talien  from  its  own  land.  It  wag 
held,  the  plea  contained  no  matter  of  recoupment,  as  it  did  not  aver  pos- 
session of  the  ties  in  the  vendor  at  the  time  of  the  sale,  so  that  a  warranty 
of  title  could  be  implied  therefrom,  nor  did  it  aver  any  affirmation  of  title. 
In  the  absence  of  both  these  elements,  the  purchaser  buj^s  at  his  own 
peril. 

2.  Plea  must  answer  so  much  of  the  dedan'ation  as  it  purports  to  answer. 
A  plea  assuming  in  the  introductory  part  to  answer  three  hundred  dollars 
of  the  plaintifl"'s  demand,  being  a  part  of  the  amount  sued  for,  averred 
that  five  hundred  of  the  railroad  ties  alleged  in  the  declaration  to  have 
been  sold  by  the  plaintiff  to  the  defendant,  and  to  recover  for  which  the 
suit  was  brought,  were,  by  some  person  to  the  defendant  unknown,  cut 
and  removed  from  the  defendant's  own  land,  but  the  plea  did  not  aver  that 
such  ties  were  of  the  value  of  $300,  and  therefore  failed  to  answer  what 
it  assumed  to  answer  and  was  bad  on  demurrer. 

Appeal  from  the  Circuit  Court  of  Fayette  county ;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 

Mr.  Geoege  W.  Wall,  for  the  appellant. 

Messrs.  VanDoeston  &  Campbell,  for  the  appellee, 

Mr.  Justice  McAlltstee  delivered  the  opinion  of  the 
Court: 

This  was  indebitatus  assumpsit  by  appellee  against  appellant, 
in  the  Fayette  county  circuit  court,  upon  the  common  counts, 
which  were  five  in  number,  each  claiming  the  sum  of  $500. 

The  only  plea  filed  by  the  appellant  was  as  follows : 

"And  the  said  defendant  says  actio  non  as  to  $300  of  the 
said  plaintiif' s  demand,  because  it  says  the  said  several  causes 
of  action  in  said  declaration  sued  for  are  for  one  and  the  same 
thing,  to  wit :  The  said  railroad  ties  alleged  to  have  been  sold 
by  plaintiff  to  said  defendant,  and  defendant  avers  that  of  said 
ties  so  demanded,  a  large  number,  to  wit:  500  of  them,  were, 
by  some  person  or  persons  whose  names  are  to  defendant  un- 
known (without  the  license  or  consent  of  defendant,  or  defend- 
ant's trustees,  or  of  any  other  person  having  lawful  authority 
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to  authorize  the  same,)  cut  and  felled  and  removed  from  sec. 
No.  32,  T.  6  N.,  R.  1  E.,  3d  P.  M.,  in  said  Fayette  county, 
said  land  being  a  part  of  the  land  granted  to  the  defend- 
ant by  the  charter  thereof,  and  said  land  being  and  remaining 
unsold,  and  the  defendant,  after  having  received  said  ties  be- 
ing for  the  first  time  apprised  of  the  facts  aforesaid,  did  re- 
fuse, as  defendant  well  might,  to  pay  the  said  plaintiff  for  the 
said  500  ties  so  unlawfully  taken  from  the  land  aforesaid. 
And  this  the  said  defendant  is  ready  to  verify,  &c." 

To  this  plea  a  demurrer  was  interposed,  which  the  court 
sustained.  The  sufficiency  of  the  plea  is  the  only  question  in 
the  case.  We  think  the  plea  was  bad,  and  that  the  demurrer 
to  it  was  properly  sustained. 

The  counsel  for  appellant  insists  that  the  plea  contains  mat- 
ter of  recoupment,  and  is  sufficient.  The  right  to  recoupe,  he 
says,  is  based  upon  the  implied  warranty  of  title. 

Does  the  plea  aver  a  warranty  in  terms,  or  does  it  state  facts 
from  which,  even  under  the  rule  of  the  minor  degree  of  cer- 
tainty, viz :  certainty  to  a  common  intent,  in  pleading,  from 
which  such  warranty  can  be  implied  ?  That  there  is  any  aver- 
ment of  warranty,  is  not  pretended,  and  it  is  equally  clear 
that  there  are  not  sufficient  facts  stated  from  which  one  can 
be  implied. 

Parsons,  after  speaking  of  the  somewhat  uncertain  and  con- 
flicting character  of  the  English  authorities,  says:  "And  in 
this  country  it  seems  to  be  now  well  settled  by  adjudications 
in  many  of  our  States,  that  the  seller  of  a  chattel,  if  in  pos- 
session, warrants  by  implication  that  it  is  his  own,  and  is  an- 
swerable to  the  purchaser,  if  it  be  taken  from  him  by  one  who 
has  a  better  title  than  the  seller,  whether  the  seller  knew  the 
defect  of  his  title  or  not,  and  whether  he  did  or  did  not  make  a 
distinct  affirmation  of  his  title.  But  if  the  seller  is  out  of  posses- 
sion, and  no  affirmation  of  title  is  made,  then  it  may  be  said 
that  the  purchaser  buys  at  his  peril."  I  Parsons  on  Con. 
573-4. 
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There  is  no  averment  in  the  plea  of  possession  in  the  appel- 
lee at  the  time  of  sale,  or  of  any  affirmation  of  title,  and  it  is 
not  pretended  that  enough  is  averred  upon  which  to  base  a 
claim  for  damages  on  the  ground  of  deceit  practiced  by  ap- 
pellee in  the  sale. 

But  even  if  there  were  a  distinct  averment  of  warranty  of 
title,  the  plea  would  still  be  bad. 

"It  is  a  rule,"  says  Chitty,  "that  every  plea  must  answer 
the  whole  declaration  or  count,  or  rather  all  that  it  assumes 
in  the  introductory  part  to  answer,  and  no  more."  1  Chit,  on 
PI.  523. 

This  plea  assumes  to  answer  $300  of  the  plaintiff's  demand. 
In  order  to  be  good,  under  the  rule  just  referred  to,  it  must 
show  a  defense  to  that  amount.  In  Harpham  v.  Haynes,  30 
Ills.  404,  the  court  say :  "  Now  the  plea  proposes  to  answer 
$125  of  the  first  count,  but  it  actually  answers  but  $109.80 
of  it.  Is  the  plea  bad  for  that  reason?  We  think  it  is.  A 
plea  must  answer  all  it  professes  to  answer.  The  most  com- 
mon and  familiar  case  is,  where  a  plea  professes  to  answer  the 
whole  of  a  declaration  or  count,  and  actually  answers  but  a 
part.  In  such  case  no  one  would  doubt  that  the  plea  would 
be  bad.  The  principle  is  the  same  here.  In  the  supposed 
case  the  plea  claims  to  answer  more  than  the  facts  stated  in  it 
can  answer,  and  so  it  is  in  the  principal  case.  We  think  the 
demurrer  was  properly  sustained  to  the  second  special  plea." 

There  is  no  averment  in  the  plea  as  to  the  value  of  the  five 
hundred  railroad  ties,  and  therefore,  unless  the  court  can  take 
judicial  notice  that  five  hundred  railroad  ties  were  worth  $300, 
the  plea  fails  to  answer  all  it  assumes  to  answer. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Harrison  Pittman" 
Thomas   Sofley. 

1.  'Notice  to  purchaser — whether  sufficient.  A  party  being  sick  and  in 
anticipation  of  death,  executed  his  will  and  certain  deeds,  making  a  dis- 
position of  his  estate.  Shortly  afterward  one  of  the  deeds  was  recorded, 
but  in  violation  of  the  instructions  of  the  grantor,  there  having  been  no 
actual  delivery  of  the  deed  to  the  grantee — the  directions  being  that  the 
deed  was  not  to  be  recorded  until  after  the  death  of  the  grantor.  Sub- 
sequently, and  after  the  grantor  had  knowledge  of  the  record  of  the 
deed  for  three  years,  acquiesced  in  the  truth  of  the  record,  and  silently 
assented  to  the  goodness  of  the  title  evidenced  by  it,  the  grantee  conveyed 
to  another,  the  purchaser  acting  on  the  advice  of  counsel  as  to  the  good- 
ness of  the  title,  and  paying  full  value  for  the  land,  the  only  notice  he  had 
of  any  adverse  claim  being  that,  when  he  went  to  examine  the  record  he 
was  informed,  by  one  who  had  no  interest  in  the  land,  that  there  was  some 
trouble  about  the  title,  but  no  fact  and  no  names  being  mentioned,  and  no 
means  afforded  to  prompt  inquiry:  Held,  the  notice  was  insufficient  to 
charge  the  purchaser,  and  the  first  grantor  must  be  regarded  as  having  rat- 
ified the  delivery  of  his  deed. 

2.  The  notice  in  such  case,  in  order  to  charge  the  purchaser,  should 
always  be  clearly  proved,  and  should  be  of  such  a  character  that  a  disre- 
gard of  it  would  amount  to  a  fraud. 

Appeal  from  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

This  was  a  suit  in  chancery,  brought  by  Sofley,  to  set  aside 
two  deeds  to  a  certain  tract  of  land,  one  made  by  the  com- 
plainant July  13,  1863,  to  Cordelia  Teters,  and  the  other  made 
in  September,  1868,  by  said  Cordelia  Teters,  then  Cordelia 
Ostrander,  and  her  husband,  John  E.  Ostrander,  to  Harrison 
Pittman.  The  court  decreed  according  to  the  prayer  of  the 
bill.     Pittman  appeals. 


Mr.  C.  H.  Patton,  for  the  appellant. 
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Mr.  Justice  Thoentox  delivered  the  opinion  of  the  Court : 

On  the  loth  of  July,  1863,  the  complainant  was  sick,  and, 
in  anticipation  of  death,  executed  his  will  and  certain  deeds, 
and  made  a  disposition  of  his  estate  by  bequeathing  a  portion 
to  his  wife  and  the  remainder  to  his  adopted  children.  At 
that  time  a  deed  to  the  land  in  controversy  was  made  to  Cor- 
delia Teters,  who  had  lived  with  the  complainant  from  her 
infancy  until  in  1867,  when  she  married  one  Ostrander. 

The  deed  was  recorded  on  the  27th  of  July,  1863,  but  it 
may  reasonably  be  inferred  that  the  recording  was  in  violation 
of  the  instructions  given  by  the  grantor.  He,  however,  had 
knowledge  of  its  record  for  about  three  years  before  the  pur- 
chase of  the  land  by  appellant  from  Mrs.  Ostrander. 

The  allegations  in  the  bill  as  to  the  mental  unsoundness  of 
the  complainant  at  the  time  of  making  the  deed,  are  not  sus- 
tained by  the  proof.  Neither  was  there  actual  delivery  to 
Cordelia,  nor  do  the  facts  warrant  a  presumption  of  delivery. 
The  directions  were,  that  the  deed  was  not  to  be  recorded  un- 
til after  the  death  of  the  grantor. 

All  notice  of  the  equities  of  complainant  is  positively  de- 
nied in  the  answer,  and  the  only  proof  of  notice  is  that,  when 
the  purchaser  examined  the  record  he  was  informed  that  there 
was  some  trouble  about  the  title.  No  fact  and  no  names  were 
mentioned,  and  no  means  afforded  to  prompt  inquiry.  The 
purchaser  consulted  counsel,  found  the  title  good,  made  the 
purchase,  and  paid  full  value  for  the  land. 

For  years  the  complainant  acquiesced  in  the  truth  of  the 
record,  and  silently  assented  to  the  goodness  of  the  title  evi- 
denced by  it.  He  instituted  no  suit,  and  used  no  eifort  to 
prevent  imposition,  until  his  displeasure  at  the  marriage  of 
Cordelia  roused  him  to  action.  In  the  absence  of  sufficient 
notice  to  a  bona  fide  purchaser,  the  grantor  must  be  regarded 
as  having  ratified  the  delivery. 

The  notice  was  wholly  insufficient.  It  was  only  a  vague 
report  from  one  who  had  no  interest  in  the  property,  and  could 
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not  affect  the  ])iirchaser's  conscience.  It  should  always  be 
clearly  proved,  and  should  be  of  such  character,  that  a  disre- 
gard of  it  would  be  a  fraud. 

In  this  case  the  purchaser  should  be  protected. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Henry  A.  Clubb  et  al. 

V. 

John  Wise. 

1.  Homestead — requisites  of  wife'' s  release.  Where  a  husband  and  wife 
executed  a  mortgage  on  premises  occupied  by  them  as  a  homestead, 
which  contained  in  its  body  a  formal  release  of  the  homestead  right,  but 
in  the  certificate  of  acknowledgment,  which  was  in  the  ordinary  form, 
showing  that  she  had  relinquished  her  dower  only:  Held,  that  the  mort- 
gage was  inoperative  to  release  the  homestead  right,  because  the  wife  had 
failed  to  acknowledge  that  she  specifically  released  the  right. 

2.  Former  adjudication — as  to  release  of  homestead  binding  on  parties 
and  privies.  A  bill  to  foreclose  a  mortgage  given  by  husband  and  wife 
charged  that  they  had  released  all  their  right  of  homestead  in  the  premises, 
and  the  decree  which  was  rendered  on  their  default  found  the  fact  to  be 
as  charged,  though  it  was  not  true  in  point  of  fact.  The  premises  were 
sold  by  the  master  under  this  decree,  after  which  the  children  of  the 
mortgagors  filed  their  bill  to  set  aside  the  sale,  on  the  ground  that  the 
exemption  had  not  been  released:  Held,  that  the  former  adjudication  was 
conclusive,  not  only  upon  the  mortgagors,  but  upon  the  complainants  as 
privies  succeeding  or  claiming  under  them,  and  that  such  bill  was  properly 
dismissed. 

3.  Homestead — rights  of  children  in  respect  to.  During  the  life  of  the 
parents,  the  children  have  no  vested  interest  in  the  homestead,  and  the 
parents  may  release  the  right,  or  put  an  end  to  it  by  abandonment,  and 
their  children  can  assert  no  right  therein  adversely  to  the  acts  of  their 
parents.  Wliatever  concludes  the  parents  from  asserting  the  right,  and 
thereby  deprives  them  of  it,  will  in  like  manner  affect  their  children  who 
succeed  them. 
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Appeal  from  the  Circuit  Court  of  Lawrence  county;  the 
Hon.  Richard  S.  Canby,  Judge,  presiding. 

Mr.  B.  B.  Smith,  and  Mr.  J.  G.  Bowman,  for  the  appel- 
lants. 

Messrs.  Shaw  &  Robinson,  and  Mr.  F.  W.  Yiehe,  for  the 
appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  appellants  filed  their  bill  in  equity  in  this  case  in 
the  Lawrence  circuit  court  to  set  aside  a  sale  of  land  by 
the  master  in  chancerv  under  a  decree  of  foreclosure  of  a 
mortgage  obtained  by  the  defendants,  the  mortgagees,  against 
Samuel  H.  Clubb  and  Sally  J.  Clubb,  his  wife,  the  mortga- 
gors, the  father  and  mother  of  the  complainants. 

The  ground  relied  on  to  vacate  the  sale  was  that  the  home- 
stead right  of  the  mortgagors  was  not  released  by  the  mort- 
gage, and  had  been  sold  under  the  decree. 

The  proceedings  in  the  foreclosure  suit  are  set  up  in 
the  answer,  from  which  it  appears  the  homestead  right  was 
released  in  the  body  of  the  mortgage,  but  the  certificate  of  ac- 
knowledgment is  in  the  ordinary  forms,  where  only  the  wife's 
dower  is  relinquished,  or  her  estate  is  conveyed.  It  does  not 
show  explicitlv  that  the  wife  acknowledged  the  release  of  her 
homestead  right. 

Under  the  rulings  of  this  court,  the  mortgage  was  inopera- 
tive to  release  the  homestead  right,  because  it  does  not  appear 
from  the  certificate  of  acknowledgment  that  the  wife  acknowl- 
edged that  she  specifically  released  her  homestead  right  vol- 
untarily. Vanzant  v.  Vanzant,  23  111.  536;  Boyd  v.  Cudder- 
back,  31  id.  113;  Smith  v.  lliller,  31  id.  157. 

The  only  real  question,  then,  presented  on  this  record  for 
determination  is  as  to  the  effect  of  the  decree  in  the  foreclosure 
suit — whether  it  is  a  bar  to  the  relief  here  claimed  by  the 
complainants,  the  children  of  the  defendants  in  that  suit. 
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The  bill  in  the  foreclosure  suit  alleged  a  conveyance  of  the 
premises,  by  way  of  mortgage,  by  Samuel  H.  Clubb  and  Sally 
J.,  his  wife,  "to  hold  unto  your  orators,  their  heirs  and  assigns, 
in  fee  simple  forever  free  and  clear,  and  unincumbered  and 
free  and  clear  of  the  right  of  dower  and  any  and  all  right 
of  homestead  ;"  and  prayed  that  in  default  of  payment  of  the 
mortgage  debt  by  a  day  to  be  named,  the  said  Samuel  H.  and 
Sally  J.,  his  wife,  and  all  persons  claiming  under  them,  might 
be  barred  and  foreclosed  of  and  from  all  right  of  homestead 
in  and  to  the  mortgaged  premises;  and  the  decree  found  "that 
said  mortgage  releases  all  the  claims  of  said  defendants,  or 
either  of  them,  to  the  benefit  of  the  exemption  provided  by 
law  as  a  homestead  to  said  defendants,  or  either  of  them." 
The  decree  was  entered  pro  confesso. 

There  being  an  allegation  in  the  bill  of  foreclosure  that  the 
mortgage  conveyed  the  premises  to  be  held  free  and  clear 
of  all  right  of  homestead,  and  the  decree  finding  that  the 
mortgage  did  release  the  homestead  right  of  the  defendants, 
there  was  an  express  adjudication  against  the  homestead  right 
by  a  court  having  jurisdiction  of  the  subject  and  the  parties, 
and,  according  to  the  well  settled  principle,  the  decree  can 
not  be  questioned  collaterally,  but,  until  reversed,  it  is  conclu- 
sive upon  the  parties  and  their  privies;  and  the  homestead 
right  forms  no  exception  to  the  rule.  Miller  v.  Sheri-y,  2 
Wall.  237;  Tadlock  v.  Eccles,  20  Texas,  782. 

But  the  main  stress  is  laid  by  the  appellants  upon  the  point 
that  the  decree  in  the  foreclosure  suit  is  not  binding,  upon 
them,  as  they  were  not  parties  to  that  suit,  and  are  not  privies 
of  the  defendants  therein,  as  they  do  not  inherit  the  home- 
stead, but  it  is  a  right  which  the  law  gives  them  after  the 
death  of  the  father  and  mother,  unless  released  or  abandoned 
by  them. 

The  statute  in  this  respect,  after  providing  for  the  home- 
stead exemption,  declares:  '"Such  exemption  shall  continue 
after  the  death  of  such  householder,  for  the  benefit  of  the 
widow  and  family,  some  or  one  of  them  continuing  to  occupy 
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such  homestead,  until  the  youngest  child  shall  become  21  years 
of  age,  and  until  the  death  of  such  widow." 

During  the  life  of  the  parents,  the  children  have  no  vested 
interest;  the  former  have  the  whole  title  and  the  absolute 
right  of  disposition  without  the  concurrence  or  consent  of  the 
children.  The  parents  may  release  the  homestead  right  or 
put  an  end  to  it  by  abandonment,  and  the  children  can  assert 
no  right  therein  adversely  to  the  acts  of  the  parents.  What- 
ever concludes  the  latter  from  asserting  the  homestead  right, 
and  thereby  deprives  them  of  it,  must,  on  principle,  in  like 
manner  affect  their  children  who  succeed  them. 

The  court  having  in  the  foreclosure  suit  expressly  found, 
on  the  allegation  of  the  bill  to  that  eiFect,  that  the  homestead 
right  was  released,  and  that  decree  having  been  allowed  by 
the  defendants,  Clubb  and  wife,  to  stand  in  full  force,  their 
children,  who  can  only  claim  under  them,  must,  as  privies,  be 
held  barred  from  claiming  the  right.     Tadloch  v.  Ecdes,  supra. 

The  present  does  not  conflict  with  former  decisions  of  this 
court  cited  by  appellants'  counsel,  to  the  effect  that  where  a 
bill  is  filed  to  foreclose  a  mortgage  executed  by  a  householder 
and  his  wife,  in  which  the  homestead  right  was  not  released, 
the  omission  on  their  part  to  interpose  their  claim  to  that 
right  as  a  defense  to  the  bill,  would  not  operate  as  a  waiver 
of  the  right,  and  that  it  could  be  asserted  afterwards. 

In  those  cases,  the  bill  contained  no  allegation  in  respect 
to  the  homestead  right,  and  the  question  as  to  its  existence  was 
not  expressly  adjudicated;  they  were  unlike  the  present. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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Bertha  Steudle,  by  her  next  friend, 

V. 

Jacob    Rentchler. 


Action — injury  from  horses  running  away.  Where  horses  driven  in  a 
team  become  frightened  and  run  away,  without  any  carelessness  or  im- 
proper management  on  the  part  of  the  driver,  the  owner  will  not  be  liable 
in  an  action  to  recover  for  personal  injuries  received  hy  another  in  conse- 
quence of  the  accident. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  brought  in  the 
court  below  in  the  name  of  Bertha  Steudle,  by  Regine  Steudle, 
her  next  friend,  against  Jacob  Eentchler,  to  recover  damages 
for  an  injury  received  by  the  plaintiff,  occasioned  by  horses 
of  the  defendant,  which,  while  driven  by  his  servant,  and 
through  the  careless  and  reckless  management  of  the  latter, 
as  is  alleged,  became  detached  .from  the  buggy,  and  ran  away 
and  over  the  person  of  the  plaintiff. 

A  trial  below  resulted  in  a  verdict  and  judgment  in  favor 
of  the  defendant,  and  the  plaintiff  thereupon  sued  out  this 
writ  of  error.  The  principal  question  is,  whether  the  facts 
showed  a  liability  on  the  part  of  defendant  for  injury  result- 
ing from  the  accident. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  plaintiff  in  error. 

Mr.  W.  H.  Underwood,  for  the  defendant  in  error. 

Per  Curiam:     The  verdict  and  judgment  in  this  case  are 
clearly  right,  and  if  there  is  an  error  in  the  instructions,  it  is 
no  reason  for  reversal.     A  different  verdict  should  have  been 
11_64th  III. 
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set  aside  by  the  court.  The  defendant  is  in  "no  way  responsi- 
ble for  the  injury  to  the  plaintiff.  Admitting  the  driver  to 
have  been  in  his  employment  at  the  time  the  horses  ran  away, 
there  is  still  nothing  upon  which  to  found  the  action.  A  boy 
hit  one  of  the  horses  with  some  missile.  He  began  to  kick, 
and  frightened  the  other  horse.  The  driver  jumped  from  the 
vehicle  and  seized  them  by  the  head.  They  overpowered  him 
and  ran  away,  and  the  plaintiff  was  injured.  The  evidence 
shows  the  driver  was  considered  a  good  driver.  He  was 
guilty  of  no  carelessness,  so  far  as  the  facts  are  disclosed  by 
this  record. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Charles  W.  Moore 

V. 

Wiley  House. 

1.  Parties — of  a  contract  for  the  benefit  of  a  third  person — who  may  sue. 
Where  a  contract  not  under  seal  is  entered  into  by  two  for  the  sole  benefit 
of  a  third  person,  it  appears  to  be  a  general  principle  that  the  latter  may 
sue  thereon  in  his  own  name,  although  the  agreement  may  not  be  directly 
to  or  with  him. 

3.     But  where  the  contract  is  under  seal,  the  rule  seems  to  be  that  a  cov- 
enant can  not  be  sued  upon  by  the  person  for  whose  benefit  it  is  made  i.. 
he  is  not  a  party  to  the  deed,  but  the  suit  must  be  brought  in  the  name  of 
the  person  with  whom  the  covenant  is  made. 

3.  CONTKACT  for  the  benefit  of  another — construction.  A  party  who  had 
taken  a  contract  to  build  a  portion  of  a  railroad,  under-let  his  contract  to 
another,  it  being  agreed  that  the  latter  should  not  re-let  any  of  the  work 
without  the  consent  of  the  former  or  of  the  chief  engineer.  The  agree- 
ment further  provided :  "  In  case  permission  to  sub-let  is  granted,  the  said 
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first  party  (tlie  sub-contractor)  shall  not  in  any  case  be  released  from  re- 
sponsibility for  the  wages  of  men  and  teams,  or  the  cost  of  material  em- 
ployed  in  the  work.  *  *         *         The  second  party  (the  original 

contractor),  whenever  in  his  opinion  it  may  be  necessary  to  secure  to  the 
laborers  employed  hj  the  first  party  their  wages,  is  hereby  authorized  to 
pay  said  laborers  the  amount  due  them,  and  deduct  the  sum  so  paid  from 
any  money  due  to  said  first  party  under  the  contract."  Subsequently,  such 
sub-contractor  re-let  a  portion  of  the  work  to  a  third  party,  who  employed 
laborers  to  aid  in  its  completion :  Held,  there  was  no  agreement  in  the 
contract  between  the  original  contractor  and  the  person  to  whom  he  under- 
let that  the  latter  should  pay  for  the  labor  employed  by  the  party  to  whom 
he  might  re-let  the  work. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon. 
Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  George  W.  Wall,  and  Messrs.  Murphy  &  Boyd,  for 
the  appellant. 

Mr.  Sample  G.  Parks  and  Mr.  Fred.  G.  McLain,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee,  before  a  justice  of 
the  peace,  against  appellant  and  his  partner,  to  recover  for 
work  and  labor  performed  by  appellee  in  the  construction  of 
a  railroad.  It  appears  that  Selah  Chamberlain  contracted 
with  the  Belleville  and  Southern  Illinois  Railroad  Company 
to  construct  forty  miles  of  their  road.  He  underlet  his  con- 
tract to  appellant  and  his  partner,  who  in  like  manner  under- 
let four  miles  of  this  portion  of  the  road  to  Daily  &  Tufts, 
who  employed  apj)ellee  to  assist  in  the  performance  of  labor 
in  completing  their  contract. 

Appellee  swears  that  the  work  he  did  was  on  his  contract 
with  Daily  &  Tufts ;  that  he  was  hired  by  them,  and  looked 
to  them  for  his  pay,  and  to  no  one  else;  that  when  he  quit 
work,  he  settled  with  them  and  took  their  due-bill  for  the 
amount  due  him,  which  appears  to  have  been  $139.85.  It 
also  appears  that  he  received  from  Moberly  &  Co.  $44.05  on 
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an  order  from  Daily  &  Tufts  upon  them  to  pay  a  pro  rata 
share  of  funds  in  their  hands  to  the  creditors  of  Daily  & 
Tufts,  but  being  unable  to  collect  the  balance  of  his  claim 
from  them,  he  sued  appellant  and  his  partner  as  prior  con- 
tractors, for  the  recovery  of  the  balance,  but  only  obtaining 
service  on  appellant,  and  on  a  trial  the  defendant  recovered 
a  judgment  for  costs  before  the  justice  of  the  peace ;  and  upon 
an  appeal  by  the  plaintiff  to  the  circuit  court,  he  recovered 
judgment  against  defendant,  who  has  brought  the  case  to  this 
court  on  appeal. 

It  is  insisted  that  notwithstanding  appellee  made  his  con- 
tract with  and  looked  to  Daily  &  Tufts  for  his  pay,  by 
the  terms  of  the  contract  between  Chamberlain  and  appellant 
and  his  partner,  he  had  the  right  to  sue  the  latter  and  recover 
for  his  labor  on  the  road.  The  provisions  of  the  agreement 
relied  upon  to  create  the  liability  are  these : 

"The  first  party  (appellant)  shall  not  assign  or  transfer  this 
contract,  or  re-let  any  of  said  work,  without  the  written  con- 
sent of  the  second  party  (Selah  Chamberlain)  or  the  chief 
engineer,  but  shall  constantly  superintend  said  -work  in  per- 
son. And  in  case  permission  to  sub-let  is  granted,  the  said 
first  partv  shall  not  in  any  case  be  released  from  responsibility 
for  the  wages  of  men  and  teams,  or  the  cost  of  material 
employed  in  the  work.  ^  ^  ^  Thg  second  party, 
whenever  in  his  opinion  it  may  be  necessary  to  secure  to  the 
laborers  employed  by  said  first  party  their  wages,  is  hereby 
authorized  to  pay  said  laborers  the  amount  due  them,  and 
deduct  the  sum  so  paid  from  any  money  due  to  said  first  party 
under  the  contract." 

Is  this  such  a  covenant  as  can  be  rendered  available  to 
appellee  so  as  to  enable  him  to  retain  the  benefit  of  his  judg- 
ment? 

The  doctrine  is  well  recognized  that  where,  by  a  simple 
contract  entered  into  by  two  for  the  sole   benefit  of  a  third 
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person,  the  latter  may  usually  enforce  its  provisions  preciselv 
as  if  made  to  himself.  It  is  said  by  Chitty  that  the  rule  seems 
to  be  materially  influenced  by  the  nature  of  the  instrument 
upon  which  the  contract  arises.  If  it  is  not  under  seal,  it 
appears  to  be  a  general  principle  that  the  party  for  whose 
sole  benefit  it  is  evidently  made  may  sue  thereon  in  his  own 
name,  although  the  agreement  may  not  be  directly  to  or  with 
him.  1  Chit.  PI.  5.  In  a  preceding  paragraph  the  rule  is 
stated,  if  a  deed  poll,  "not  inte7'  partes,  contain  a  covenant 
with  A  to  pay  B  a  sum  of  money,  it  may  be  doubtful  whether 
B  could  sue  in  his  own  name.  The  covenant  being  with  A, 
though  for  the  benefit  of  another,  and  the  contract  being 
under  seal,  it  Avould  appear  that  in  such  case  A  should  be  the 
plaintiif.  The  terms  of  the  express  covenant  seem  to  vest 
him  with  the  legal  interest  ^  and  it  is  clear  that  upon  a  cov- 
enant with  two  persons  to  pay  a  sum  of  money  to  one  of 
them,  they  take  a  joint  interest,  and  must  jointly  sue  upon  the 
covenant." 

This  contract  was  under  seal,  and  falls  fully  within  the  rule 
announced  in  Chitt}' .  The  legal  interest  was  in  Chamberlain  ; 
and  even  if  this  could  be  construed  as  a  direct  covenant  that 
appellant  and  his  partner  should  pay  appellee  for  his  work, 
still  it  was  with  Chamberlain,  and  not  with  appellee.  The 
decisions  have  not  relaxed  the  rule  so  far  as  to  hold  that  a  cov- 
enant may  be  sued  upon  by  the  person  for  whose  benefit  it  is 
made,  if  he  is  not  a  party  to  the  deed.  No  such  case  is 
referred  to  by  counsel,  nor  are  we  aware  that  any  exists  ;  nor 
do  we  feel  warranted  in  extending  the  rule,  in  the  absence  of 
all  precedent.  For  this  reason,  then,  appellee  can  not  main- 
tain the  action. 

But  is  this  such  a  covenant  as  creates  such  legal  privity  as 
would  authorize  appellee  to  sue  and  recover  in  his  own  name 
if  it  were  not  under  seal?  We  think  not.  It  will  be  observed 
that  the  covenant  is  not  that  appellant  and  his  partner  shall 
pay  the  laborers  who  shall  perform  the  work  under  their  sub- 
contractors, but  simply  that  they  should  not  be  released  from 
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their  liability  to  pay  for  the  labor  and  materials  employed  in 
the  construction  of  the  road.  This  agreement  was  evidently 
intended  as  a  security  to  Chamberlain^  who  was  bound  to  the 
company  for  the  completion  of  the  road  in  a  given  time,  and 
hence  retained  the  power  in  his  own  hands  to  pay  the  laborers 
in  case  it  became  necessary  to  do  so  to  carry  on  the  work, 
and  when  thus  paid,  to  retain  the  amount  thus  advanced  from 
the  sum  to  be  paid  appellant  and  his  partner  under  the  agree- 
ment. 

This  seems  to  be  the  intention,  as  it  leaves  Chamberlain 
the  right  to  exercise  his  option  whether  he  will  pay  for  the 
labor  or  not,  as  he  might  choose.  The  agreement  binds 
neither  party  to  pay  the  laborers  or  for  materials.  Had  such 
been  the  intention,  other  and  different  language  would  have 
been  employed.  We  fail  to  see  that  the  covenant  was  made 
for  the  benefit  of  appellant,  but  for  the  benefit  of  Chamber- 
lain, who,  had  he  chosen  to  do  so,  could  have  made  it  of  benefit 
to  appellee. 

We  are  therefore  cleatly  of  the  opinion  that  the  judgment 

of  the  court  below  is  not  warranted  by  the  evidence,  and  it  is 

reversed  and  the  cause  remanded. 

Judgment  7'eversed. 


Thomas  Padfield 

V. 

William   R.  Padfield. 

Admissions  in  answer'  in  chancery — ?ioio  far  conclusive.  Where  the  ma- 
terial allegations  in  a  bill  in  chancery  are  admitted  in  the  answer  of  the 
defendant,  and  the  court  decrees  accordingly,  the  decree  will  not  be  re- 
versed. 
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Writ  of  Eeroe,  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  B.  B.  Smith,  for  the  plaintiflP  in  error. 

Messrs.  Kase  &  Wilderman,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  to  correct  a  mistake  in  a  deed, 
in  which  all  the  material  facts  alleged  in  the  bill  are  admitted 
in  the  sworn  answer  of  the  plaintiff  in  error,  and  the  court 
decreed  accordingly. 

We  do  not  perceive  any  grounds  for  reversing  the  decree, 
as  none  of  the  facts  are  controverted,  and  it  must  be  affirmed. 

Decree  affirmed. 


Beenhaed  Wick 

V. 

Henet  Webee. 

1.  Affidavit  fob  continuance — whether  sufficient.  In  support  of  a 
motion  for  a  continuance  an  affidavit  was  filed,  which  stated  that  in  conse- 
quence of  the  ill  health  of  the  party  seeking  the  continuance,  he  had  gone 
to  Europe,  and  such  was  his  condition,  as  reported  by  his  physician,  that 
ne  was  unable  to  return  in  time  for  the  trial.  The  motion  was  regarded 
as  properly  denied,  so  far  as  based  on  the  absence  of  the  party,  as  no  dil- 
igence was  shown.  There  was  no  affidavit  showing  the  condition  of  his 
health — nothing  but  the  unsworn  statement  of  a  physician,  which  was  in- 
sufficient; and  in  view  of  the  fact  that  the  suit  was  then  pending,  the 
party  ought,  if  he  deemed  his  testimony  material  on  the  tnal,  to  have  had 
his  deposition  taken  before  undertaking  a  journey  that  would  necessarily 
occupy  so  much  time. 
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2.  Same — laches.  "Where  an  affidavit  for  a  continuance  showed  that 
the  witness,  whose  testimony  was  desired,  was  a  resident  of  the  county 
where  all  the  parties  resided,  but  was  temporarily  absent,  so  that  process 
could  not  be  served  upon  him,  and  the  fact  of  such  absence  was  not  known, 
it  was  held  that  no  laches  could  be  imputed  to  the  party  desiring  the  wit- 
ness' testimony. 

3.  Same — hearing  emdence  to  contradict — whether  will  reverse.  The  rule 
is,  that  the  affidavit  on  a  motion  for  a  continuance  must  be  taken  as  true, 
and  it  is  improper  for  the  court  to  hear  evidence  to  contradict  it.  But 
where  the  court  did  hear  evidence  to  contradict  some  of  the  statements  in 
such  an  affidavit,  that  fact,  of  itself,  was  regarded  as  not  constituting  ground 
for  reversal,  it  not  appearing  that  the  court  took  any  action  upon  it. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Weber  against 
Wick,  Upon  a  trial  judgment  was  rendered  in  favor  of  the 
plaintiff,  to  reverse  which  the  defendant  appeals. 

Messrs.  G.  &  G.  A.  Kcerner,  and  Messrs.  Kase  &  Wilder- 
man,  for  the  appellant.  , 

Mr.  Nathaniel  Niles,  and  Mr.  James  M.  Dill,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

.  It  was  error  in  the  circuit  court  to  overrule  the  motion  en- 
tered by  the  counsel  for  the  appellant  for  a  continuance  of  the 
cause. 

The  motion  was  founded  on  two  affidavits  filed  at  the  same 
time.  In  the  first  one  it  was  stated  that  in  consequence  of  ill 
health  the  appellant  had  gone  to  Europe,  and  such  was  his 
condition,  as  reported  by  his  physician,  that  he  was  unable  to 
return  in  time  for  the  trial. 

The  facts  alleged  in  the  affidavit,  which  counsel  expected 
to  be  able  to  prove  by  the  appellant,  if  present,  were  material, 
but  we  think  no  diligence  was  shown.  There  was  no  affidavit 
showing  the  condition  of  appellant's  health — nothing  but  the 
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unsworn  statement  of  a  physician.  This  was  insufficient,  and 
the  court  properly  denied  the  motion  for  a  continuance  on  the 
ground  of  the  absence  of  the  appellant.  In  view  of  the  fact 
that  the  suit  Avas  then  pending,  he  ought,  if  he  deemed  his 
testimony  material  on  the  trial,  to  have  had  his  deposition 
taken  before  undertaking  a  journey  that  would  necessarily 
occupy  so  much  time. 

In  the  second  affidavit  it  is  alleged  that  a  number  of  wit- 
nesses, all  residents  of  the  county  of  St.  Clair,  were  absent, 
and  states  material  facts  expected  to  be  proven  by  each  of 
them. 

It  was  admitted  that  all  the  witnesses  named,  except  Louis 
Westerman,  would  testify,  if  present,  to  the  facts  stated  in  the 
affidavit,  and  thereupon  the  court  overruled  the  motion  for  a 
continuance,  and  a  trial  was  had,  which  resulted  in  a  judg- 
ment against  the  appellant. 

The  affidavit  showed  due  diligence  in  regard  to  procuring 
the  attendance  of  the  witness  Westerman.  He  was  a  resident 
of  the  county  of  St.  Clair,  where  all  the  parties  resided,  .and 
Avas  only  temporarily  absent  so  that  process  could  not  be  served 
on  him.  It  was  not  known  that  he  would  be  absent,  and 
hence  no  laches  can  be  imputed  to  the  party  who  desired  his 
evidence.  A  sufficient  reason  was  shown  why  he  was  not 
served  with  process  so  that  the  court  could  have  compelled 
his  attendance,  and  the  facts  sought  to  be  proven  by  the  wit- 
ness were  material  to  the  issue  and  all  important  to  the  de- 
fense of  the  suit. 

The  rule  is  that  the  affidavit  must  be  taken  as  true  on  such 
a  motion,  and  it  is  improper  for  the  court  to  hear  evidence  to 
contradict  it.  The  fact  that  the  court  in  this  case  did  hear 
evidence  to  contradict  some  of  the  statements  in  the  affidavit 
Avould  not,  of  itself,  constitute  a  ground  of  reversal,  for  the 
reason  that  it  does  not  appear  that  the  court  took  any  action 
upon  it. 

For  the  error  indicated  the  judgment  must  be  reversed  and 
the  cause  remanded.  Judgment  7'eversed. 
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George  W.  Brackett 

X). 

The  People  ex  rel.  Daniel  McGowan. 

Evidence— /(?re^■5'7^'  record.  In  a  proceeding  \)j  quo  icarranto,  the  re- 
spondent, wliose  right  to  continue  to  exercise  the  functions  of  an  office  was 
questioned,  pleaded  that  the  relator,  who  claimed  to  have  been  elected  as 
his  successor,  was  an  alien,  and  the  latter  replied  his  naturalization,  to 
prove  which  he  gave  in  evidence  a  copy  of  the  record  of  a  criminal  court 
in  the  State  of  Missouri;  but  the  copy  was  simply  certified  by  the  clerk 
with  the  seal  of  the  court  attached.  There  was  no  certificate  of  the  pre- 
siding judge  of  the  court,  nor  was  it  shown  the  court  had  jurisdiction. 
The  copy  was  not  admissible  in  evidence. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

This  was  a  proceeding  in  the  court  below  by  quo  warranto. 
The  information  set  out : 

"  That,  at  an  election  held  according  to  law,  on  the  4th  day 
of  April,  1871,  at  East  St.  Louis,  the  relator,  Daniel  McGow- 
an,  was  elected  police  magistrate  for  said  city,  to  succeed  the 
plaintiif,  Brackett,  who  was  then  holding  said  office  ;  that 
Bracket  was  a  candidate  for  re-election  and  received  the  next 
highest  number  of  votes  for  said  office ;  that  McGowan,  on 
the  13th  day  of  April,  1871,  filed  his  official  bond,  and  on  the 
17th  day  of  the  same  month  received  his  commission  and  was 
duly  qualified;  that  Brackett,  well  knowing,  etc.,  after  the 
election  and  qualification  of  his  successor,  did,  on  the  18th 
day  of  April,  1871,  unlawfully  hold,  and  still  continues  un- 
lawfully to  hold  said  office ;  and  on  the  last  mentioned  day, 
at,  etc.,  unlawfully  executed  and  exercised  the  powers  and  du- 
ties, and  enjoyed  the  emoluments  of  said  office,  and,  at,  etc., 
still  continues  to  unlawfully  execute  and  exercise  the  powers 
and  duties,  and  to  enjoy  the  emoluments  of  said  office,  con- 
trary to  the  "form  of  the  statute  and  against  the  peace  and  dig- 
nity of  the  people  of  the  State  of  Illinois." 


i 
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The  issue  formed,  and  the  grounds  of  error  assigned,  are 
set  forth  in  the  opinion. 

Upon  a  trial,  a  judgment  of  ouster  was  pronounced,  from 
which  the  respondent  appealed. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  statute  providing  for  the  office  Ox  police  magistrate  in 
question,  in  prescribing  the  term  of  his  office,  declares  that  he 
shall  hold  his  office  for  the  term  of  four  years  and  until  his 
successor  shall  be  elected  and  qualified.  Private  Laws  1861^ 
p.  648. 

The  information  in  this  case  admits  title  to  the  office  in  the 
defendant,  Brackett,  on  the  4th  day  of  April,  1871,  but  calls 
for  his  warrant  to  hold  it  after  that  time,  alleging  the  elec- 
tion, and  that  Brackett  was  a  candidate  for  re-election,  but 
that  Daniel  McGowan  received  the  highest  number  of  votes 
at  such  election;  filed  his  bond,  received  his  commission,  and 
was  duly  qualified;  that  Brackett,  well  knowing  the  premises, 
unlawfully  held  and  continued  to  hold  said  office  after  his  suc- 
cessor was  duly  elected  and  qualified. 

There  was  a  plea  by  Brackett  that  McGowan,  at  the  time 
of  his  election,  was  an  alien  ;  to  which  relator,  McGowan,  re- 
plied his  naturalization  in  and  by  a  criminal  court  of  the 
State  of  Missouri,  on  which  issue  was  joined.  To  maintain 
this  issue,  a  copy  of  the  record  of  said  criminal  court  was  of- 
fered in  evidence  on  behalf  of  relator,  which  was  objected  to 
by  the  defendant's  counsel.  The  objection  was  overruled  by 
the  court,  and  the  record  received  in  evidence.  To  which 
ruling  exception  was  taken. 

The  copy  of  record  received  in  evidence  was  simply  certi- 
fied by  the  clerk  with  the  seal  of  the  court  attached.     There 
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was  no  certificate  of  the  presiding  judge  of  the  court,  as  re- 
quired bv  the  act  of  congress.  Nor  was  there  anything  in 
evidence  to  show  the  jurisdiction  of  the  court,  and  that  it 
possessed  the  requisite  jurisdiction  to  naturalize  aliens  under 
the  act  of  congress. 

We  are  of  the  opinion  that  the  court  erred  in  admitting  the 
copy  of  the  record  of  the  criminal  court  in  evidence,  and  in 
rendering  judgment,  and  for  this  reason  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Illinois  Central  Kaileoad  Compant 

V. 

Norman  L.  Shultz. 

1.  Negligence — in  a  railroad.  Where  a  person  was  engaged  in  un- 
loading coal  from  a  car  upon  a  side-track  of  a  railroad,  by  direction  of  an 
agent  of  the  company,  and  while  thus  engaged  was  thrown  from  the  car 
by  reason  of  other  cars  being  violently  pushed  against  it  by  a  locomotive 
in  charge  of  the  servants  of  the  company,  whereby  he  was  injured,  it  was 
held  not  to  have  been  the  duty  of  such  person  to  be  on  the  constant  watch 
for  approaching  trains  on  the  side  track,  but  the  law  would  impose  upon 
the  company  the  duty  to  use  all  necessary  precaution,  and  to  give  proper 
signals  to  warn  of  danger. 

2.  In  such  case,  ordinary  diligence  was  all  that  was  required  of  the 
party  injured,  to  avoid  injury,  and  the  liability  of  the  company  would  then 
be  fixed,  if  it  was  guilty  of  negligence. 

3.  Comparative  negligence — of  an  instruction  in  respect  thereto.  In 
an  action  against  a  railroad  company  to  recover  for  personal  injuries  to 
the  plaintiff  occasioned  by  the  negligence  of  the  defendant,  an  instruction 
was  given  that,  if  the  jury  believed  from  the  evidence  "that  defendant  was 
guilty  of  considerable  negligence,  and  plaintiff  was  guilty  of  but  little 
negligence,"  they  must  find  the  defendant  guilty:    Held,  ihaX  ^hWft  the 
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words  "considerable"  and  "little"  were  not  the  most  appropriate  in  com- 
paring the  negligence  of  the  parties,  and  were  objectionable,  still,  in  view 
of  the  evidence,  which  seemed  to  preponderate  in  favor  of  the  plaintiff, 
and  was  so  found  by  the  jury,  the  instruction  could  not  have  misled  them. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Beyan,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  in  the  court  below 
by  Shultz  against  the  railroad  company,  to  recover  damages 
for  personal  injuries  received  by  the  plaintiff  by  reason,  as 
alleged,  of  the  negligence  of  the  servants  of  the  company. 

It  is  averred  in  the  declaration,  substantially,  that  the  rail- 
road companv  had  a  side-track  running  out  from  the  road  on 
the  east  side  thereof,  in  the  city  of  Centralia,  which  was  used 
by  the  company  as  a  place  to  set  in  cars  laden  with  coal 
which  were  transferred  by  the  company  to  the  city,  there  to 
be  unloaded;  that  at  the  time  of  the  accident  the  plaintiff' 
was  unloading  coal  from  a  car  placed  thereon  by  the  company 
for  the  purpose  of  being  unloaded,  the  plaintiff*  being  on  the 
car  engaged  in  transferring  coal  therefrom  to  a  wagon  having 
a  team  of  horses  attached,  standing  by  the  side  of  the  car; 
that  the  plaintiff  being  so  engaged,  with  his  back  toward  the 
point  where  the  side-track  joined  the  main  track  of  the  road, 
and  "while  so  engaged  in  unloading  and  transferring  coal  as 
aforesaid,  using  all  proper  care  and  diligence,"  the  servants 
of  the  company  having  in  charge  a  locomotive  engine,  entered 
the  side-track  and  coupled  on  or  attached  the  locomotive  to 
some  cars  on  the  side-track,  and,  without  ringing  the  bell  or 
sounding  the  whistle,  or  any  other  signal  from  the  locomotive 
and  cars,  attached  in  so  careless  a  manner  upon  the  other  cars 
negligently  left  standing  on  the  side-track  by  the  servants  of 
the  company  as  to  set  said  cars  violently  in  motion,  and  said 
cars  so  set  in  motion  by  the  negligence  of  the  servants  of  the 
company  were  driven  with  such  force  and  violence  against  the 
car  so  occupied  as  aforesaid  by  the  plaintiff  as  to  throw  him 
off  the  car  with  great  violence  partly  against  and  on  the 
wagon  aforesaid. 
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It  was  further  averred  that  the  great  noise  and  concussion 
frightened  the  horses  attached  to  the  wagon,  and  they  started 
just  as  plaintiif  struck  the  wagon,  and  he  was  thrown  to  the 
ground  with  great  force  and  violence,  and  the  wagon  passed 
over  his  ankle,  breaking  and  crushing  it,  and  causing  other 
serious  personal  injuries,  etc. 

The  company  pleaded  the  general  issue. 

The  defendant  excepted  to  giving  of  the  following,  among 
other,  instructions,  given  for  the  plaintiff: 

1 — The  court  instructs  the  jury  for  the  piaintiff,  that,  if 
vou  believe  from  the  proof  that  the  plaintiff  was  authorized 
by  the,  agents  of  defendant  to  unload  the  car  of  coal  on  the 
side-track,  and  that  while  he  was  so  engaged,  and  while  he 
Avas  exercising  ordinary  care,  the  agents  of  company  caused 
another  car  to  run  against  the  car  on  which  he  was  at  work, 
in  a  careless  manner,  and  that  plaintiff  was  thrown  from  the 
car  and  injured  in  his  limbs  or  person,  as  charged  in  the  dec- 
laration, you  should  find  for  plaintiff. 

2 — That,  in  making  up  your  verdict  in  this  case,  you  have 
the  rio-ht  to  consider  all  the  circumstances  in  the  case  :  and  if 
vou  believe,  from  the  proof,  that  defendant  was  guilty  of  con- 
siderable negligence,  and  j^laintiff  was  guilty  of  but  little 
negligence,  then  you  must  find  defendant  guilty. 

4 — That,  if  you  believe,  from  the  proof,  that  the  engineer 
of  the  defendant  saw  the  plaintiff,  and  could  have  avoided  in- 
juring plaintiff,  by  the  exercise  of  proper  caution,  and  the 
engineer  did  not  exercise  proper  caution,  but  carelessly  run 
another  car  against  the  car  where  plaintiff  was  at  work,  as 
alleged  in  declaration,  you  should  find  defendant  guilty,  if  you 
can  find  plaintiff  received  injury  from  such  carelessness. 

The  court  refused  the  following  instructions  asked  by  de- 
fendant : 

1 — The  court  instructs  the  jury  that  the  failure  to  ring  a 
bell  on  the  engine  in  question  would  not   of  itself  constitute 
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such  negligence  as  would  authorize  a  recovery';  nor  would  the 
fact  that  the  empty  cars  had  not  the  brakes  set,  constitute  such 
negligence;  nor  would  the  fact  that  the  engine  accidently 
pushed  an  empty  car  against  the  car  of  the  plaintiff,  consti- 
tute such  negligence — unless  the  engine  was  moving  at  a  high 
and  reckless  rate  of  speed. 

2 — The  court  instructs  the  jury  that,  if  they  believe,  from 
the  evidence,  that  the  plaintiff  was  unloading  coal  from  a  rail- 
road car  into  a  wagon,  and  that  engines  and  trains  were  fre- 
quently moving  about  in  the  vicinity,  it  was  the  duty  of  the 
plaintiff  to  secure  his  team,  and  to  use  all  reasonable  care  and 
caution  to  j)revent  injury  to  himself;  and  if  they  further  be- 
lieve, from  the  evidence,  that  a  short  distance  south  of  the 
car  he  was  on  there  were  other  empty  cars  standing  on  the 
trackj  and  that  the  engine  in  charge  of  Riffle,  came  on  the 
track  towards,  and  a  few  hundred  feet  distant  from  where  the 
plaintiff  was,  and  that  it  pushed  an  empty  car  against  the  car 
the  plaintiff  was  on,  and  thereby  plaintiff  was  knocked  off 
and  injured,  then  the  plaintiff  can  not  recover  unless  it  fur- 
ther appears  that  if  the  plaintiff  had  been  looking  in  that  di- 
rection he  would  not  have  had,  in  the  exercise  of  reasonable 
diligence,  time  to  get  off  the  car  and  avoid  the  injury,  it  was 
the  duty  of  the  plaintiff  to  keep  a  look  out  in  that  direction, 
and  it  would  not,  under  such  circumstances,  be  sufficient  dili- 
gence for  a  person  in  such  a  position  to  depend  on  his  hearing 
alone  for  protection;  and  in  such  case  it  would  not  be  material 
whether  the  engine  bell  was  rung  or  not. 

The  trial  below  resulted  in  a  verdict  for  the  plaintiff  for 
$1000,  and  judgment  was  rendered  accordingly,  from  which 
the  company  appealed. 

Mr.  George  W.  Wall,  for  the  appellant. 

Mr.  B.  B.  Smith,  for  the  appellee. 
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Mr.  Justice  Thoenton  delivered  the  opinion  of  the  Court 

We  can  not  reverse  upon  the  evidence. 

At  the  time  of  the  injury,  appellee  was  engaged  in  unload- 
ing coal  for  the  Centralia  Gas  Company,  from  thecar  of  appel- 
lant. He  was  directed  there  by  the  agent  of  the  railway 
company,  and  had  the  right  to  enter  the  car  for  the  purpose 
indicated. 

He  would  have  made  slow  progress  with  his  work,  if  re- 
quired constantly  to  watch  for  the  approach  of  trains.  Under 
such  circumstances,  the  law  imposes  the  duty  upon  the  com- 
pany to  use  all  necessary  precaution,  and  to  give  proper  sig- 
nals to  warn  of  danger. 

The  servants  of  the  company  probably  did  see,  and,  at  all 
events,  might  have  seen,  appellee  at  his  work.  If  warning 
was  given  of  the  approaching  train,  it  is  extremely  improb- 
able that  he  would  have  continued  his  labor,  and  made  no 
effort  to  guard  himself  from  great  danger. 

As  is  usual,  the  testimony  is  very  contradictory  as  to  the 
ringing  of  the  bell,  and  the  exercise  of  proper  care  on  the 
part  of  the  company,  and  the  finding  of  the  jury  in  that  re- 
gard should  not  be  disturbed. 

The  negligence  charged  upon  appellee  is  not  shown  by  the 
record.  The  probable  conclusion  is,  that  he  had.  no  knowl- 
edge of  the  train  until  the  collision  occurred ;  and  in  the 
effort  to  prevent  a  fall  between  the  cars,  he  fell  on  one  side  of 
them,  and  the  injury  resulted. 

Objections  are  taken  to  certain  instructions  given 'for  the 
plaintiff  below.  It  is  urged  that  the  first  instruction  omits 
the  important  element  that  the  plaintiff  should  have  used  due 
care;  that  the  second  is  indefinite  in  the  use  of  the  phrase- 
ology, "considerable  negligence,"  and  "little  negligence,"  in 
comparing  the  negligence  of  the  respective  parties,  and  that 
the  fourth  makes  the  company  liable  for  the  carelessness  of  its 
servants,  without  regard  to  the  negligence  of  the  plaintiff. 
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It  is  a  sufficient  answer  to  the  first  objection,  that  the  in- 
struction expressly  requires  the  jury  to  believe,  from  the 
proof,  that  the  plaintiff  was  in  the  exercise  of  ^'ordinary  care" 
at  the  time  of  the  accident.  Ordinary  diligence  only  was  re- 
quired of  the  plaintiff  to  avoid  the  injury,  and  the  liability 
of  the  company  would  then  be  fixed,  if  it  was  guilty  of  negli- 
gence. 

In  a  comparison  of  the  degree  of  negligence,  though  the 
words,  '' considerable"  and  "little,"  are  not  the  most  appro- 
priate, and  are  objectionable,  yet  we  can  not  say,  in  vicAV  of 
the  evidence,  that  the  jury  were  misled  by  their  use,  and  in- 
duced to  find  erroneously.  The  idea  necessarily  conveyed 
would  be  that  the  negligence  of  the  one  was  small  in  degree 
when  compared  with  the  greater  negligence  of  the  other.  The 
jury  were  compelled  to  consider  the  relative  degrees  of  negli- 
gence of  the  parties,  and  measure  the  fault  of  one  by  the 
greater  carelessness  of  the  other. 

Though  the  instructions  should  not  have  been  given,  we 
can  not  say,  upon  the  whole  record,  that  it  operated  injuriously, 
as  the  evidence  warranted  the  verdict,  and  justice  was  done. 

The  objection  to  the  fourth  instruction  is  not  well  taken. 
It  is  averred,  in  all  the  counts  of  the  declaration,  that  the 
plaintiff,  in  unloading  the  coal,  and  while  in  the  car,  was  in 
the  exercise  of  all  proper  care  and  diligence;  and  the  instruc- 
tion required  the  jury  to  believe,  from  the  evidence,  that  the 
injury  resulted  from  the  carelessness  of  the  company,  while 
the  plaintiff  was  ''at  work,  as  alleged  in  the  declaration." 
Besides  the  express  language  contained  in  the  first  instruction, 
the  attention  of  the  jury  was  specifically  called,  by  the  fourth, 
to  the  necessity  of  proof  that  the  plaintiff  was,  at  the  time,  in 
the  use  of  ''all  proper  care  and  diligence." 

Complaint  is  made  of  two  instructions  refused.     They  were 
properly  refused.     The  principles  contained   in   them  appro- 
priate to  be  announced,  were  substantially  embraced  in  eight 
other  instructions  given  for  the  company. 
12— 64th  III. 


178  Horner  et  al.  v.  Goe.  [June  T., 

Opinion  of  the  Court. 

They  were  likewise  objectionable  in  themselves.  The  first 
assumed  that  if  the  collision  was  accidental,  it  would  not  con- 
stitute negligence.  There  is  no  evidence  to  justify  the  as- 
sumption, and  it  might  have  misled  the  jury.  The  second 
required  a  constant  watch  for  any  approaching  train.  This 
was  wholly  unreasonable,  and  would  have  seriously  hindered 
the  very  purpose  of  going  into  the  car,  the  unloading  the 
coal. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Henry  H.  Horner  et  al.  Admrs 

V. 

Henry  S.  Goe. 

Dismissal  of  appeal — insufficiency  of  appeal  bond.  On  an  appeal  to  the 
circuit  court  from  an  order  of  a  county  court  allowing  certain  claims 
against  an  estate,  it  is  held  to  be  error  for  the  circuit  court  to  dismiss  the 
appeal  for  insufficiency  of  the  appeal  bond,  except  on  failure  to  file  a 
good  and  sufficient  bond,  in  a  time  fixed  by  the  court. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;   the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellants. 

Mr.  Wm.  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  an  order  of  dismissal  by  the  court 
below  of  an  appeal  taken  to  it  from  the  county  court  from  an 
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order  of  allowance  of  certain  claims   against  the  estate  of  a 
deceased  person. 

The  bill  of  exceptions  merely  sets  out  the  motion  to  dismiss, 
and  the  order  of  dismissal,  without  stating  the  grounds  of  the 
motion  or  of  the  dismissal;  and  it  is  urged  that  it  must  be 
presumed  the  court  below  decided  correctly,  unless  the  con- 
trary appears,  and  that  in  this  case  the  contrary  does  not 
appear. 

But  it  appears  that  the  appellant  excepted  to  the  order  of 
dismissal,  and  the  record  shows  an  appeal  bond.  We  can 
conceive  of  no  other  ground  of  the  dismissal  than  the  insuffi- 
ciency of  the  appeal  bond. 

Section  138  of  Statute  of  Wills,  Scates' Comp.  1215,  allows 
appeals  from  all  judgments  and  orders  of  the  court  of  probate 
to  the  circuit  court  in  favor  of  any  person  aggrieved,  ''  as  in 
any  other  cases" — that  is,  as  in  cases  before  justices  of  the 
peace. 

Section  65  of  the  Justices  of  the  Peace  Act,  Scates'  Comp. 
709,  declares  that  an  appellant  shall  in  no  wise  be  prejudiced 
by  reason  of  the  insufficiency  of  the  appeal  bond,  provided  he 
will  in  a  reasonable  time,  to  be  fixed  by  the  court,  execute 
and  file  a  good  and  sufficient  bond.  This  provision  embraces 
the  bond  in  question  by  virtue  of  the  aforenamed  section  138, 
and  the  appeal  should  not  have  been  dismissed  for  insuffi- 
ciency of  the  appeal  bond,  except  on  failure  to  tile  a  good  and 
sufficient  bond,  in  a  time  fixed  by  the  court. 

The  record  shows  an  erroneous  rulinar  of  the  court. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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G-EOEGE   B.  GeOVES 


GiLLSON  Maghee  et  al. 

Bill  to  quiet  title.  Upon  bill  filed  to  enjoin  the  conveyance  of  lands 
to  a  purchaser  under  execution,  and  to  perfect  complainant's  title,  it  ap- 
peared the  execution  debtor,  who  had  formerly  held  the  equitable  title  to 
the  premises,  had  assigned  the  same  to  the  complainant  prior  to  the  date 
of  the  judgment  under  which  the  sale  had  been  made,  of  which  fact  the 
purchaser  under  the  execution  had  notice :  Held,  upon  demurrer  to  the 
bill,  that  the  complainant  was  entitled  to  the  relief  sought,  so  far  as  might 
be  necessarj^  to  protect  his  title  against  the  execution  sale. 

Appeal  from  the  Circuit  Court  of  Saline  county;  the  Hon. 
Andeew  D.  Duff,  Judge,  presiding. 

Messrs.  Duff  &  Gregg,  for  the  appellant. 

Per  Curiam:  This  was  a  bill  in  chancery,  brought  by 
Groves,  to  enjoin  the  county  clerk  of  Saline  county  from 
making  a  conveyance  of  certain  lands  to  his  co-defendant, 
Maghee,  and  to  perfect  complainant's  title.  The  bill  sets  up 
that  the  lands  were  purchased  by  one  Robinson  from  Saline 
county ;  that  certificates  of  purchase  were  issued  to  him  by 
the  county,  and  that  the  complainant.  Groves,  bought  said 
lands  from  Robinson  for  a  consideration  of  $6000,  and  took 
an  assignment  of  the  certificates  of  purchase.  The  bill  fur- 
ther alleges  that  after  said  purchase  and  assignment,  Maghee 
recovered  a  judgment  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  district  of  Illinois  against  Robinson 
and  others;  that  an  execution  issued  on  said  judgment, which 
was  levied  on  the  lands  in  controversy,  and  they  were  sold  to 
the  defendant,  Maghee.  The  bill  further  avers  that  the 
record  showed  no  title  in  Robinson  at  the  date  of  the  judg- 
ment, and  that  Maghee  knew,  as  a  matter  of  fact,  that  Rob- 
inson had  no  title,  and  that   the  certificates  of  purchase  had 
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been  assigned  to  Groves.  To  this  bill  a  demurrer  was  inter- 
posed and  sustained.  The  complainant  brings  the  case  here 
by  appeal.  The  appellees  have  not  appeared  by  counsel  in  this 
court,  and  we  are  not  advised  on  what  ground  the  demurrer 
was  sustained.  We  see  no  reason  why  the  complainant  is 
not  entitled  to  the  relief  sought,  so  far  as  may  be  necessary  to 
protect  his  title  against  the  marshal's  sale.  Robinson  never 
had  the  legal  title  in  the  premises,  and  when  the  judgment 
was  rendered  against  him,  he  had  neither  a  legal  nor  equitable 
interest ;  and  of  this  fact  Maghee  was  aware,  as  admitted  by 
the  demurrer. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


RoBEET  White  et  al. 

V. 

John  W.  Sutherland. 

1.  AssiQ-NMENT  of  notes  and  mortgage.  Promissory  notes  are  assignable 
by  the  statute,  but  a  mortgage  is  not  assignable,  either  by  statute  or  by  the 
common  law.  So,  while  the  assignment  of  notes  secured  by  mortgage 
carries  the  mortgage  with  them,  that  is  true  in  equity,  and  only  in  equity. 

2.  Assignment  op  mortgage — subject  to  what  defenses.  Where  the 
assignee  of  a  promissory  note  secured  by  mortgage  seeks  to  foreclose  the 
mortgage  in  equity,  that  court  will  let  in  any  defense  which  would  have 
been  availing  against  the  mortgage  in  the  hands  of  the  mortgagee  him- 
self—-and  this,  regardless  of  the  fact  that  the  assignee  may  have  purchased 
the  note  in  good  faith,  for  a  valuable  consideration,  and  before  its  matu- 
rity.   The  rule  in  Olds  v.  Gummings,  31  111.  188,  on  that  subject,  re-afflrmed. 

3.  Fraudulent  representations — as  distinguished  from  mere  expres- 
sions of  opinion.  A  party  desiring  to  purchase  a  farm,  and  being  in  such 
a  crippled  condition  that  he  could  not  himself  go  to  examine  one  he  heard 
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was  for  sale,  dispatclied  several  members  of  his  family  for  that  purpose, 
who,  after  seeing  the  farm,  reported  favorably.  Not  satisfied  with  their 
opinions,  the  party  wishing  to  purchase  sent  for  the  owner  to  visit  him, 
with  the  view  to  learn  all  the  facts  from  him.  The  two  had  been  soldiers 
in  the  late  war  of  the  rebellion,  and  the  owner  of  the  farm  was  a  minister 
of  the  gospel,  and  the  one  proposing  to  purchase  appealed  to  him  "  as  a 
christian,  a  gentleman  and  a  soldier,"  to  tell  him  the  truth,  telling  him 
he  should  rely  wholly  on  his  representations  in  making  the  trade.  The 
owner,  assuring  the  other  party  he  would  not  deceive  him,  thereupon 
made  false  statements  as  to  the  selling  price  of  land  in  that  locality ;  false 
statements  as  to  the  condition  and  quality  of  the  fences  on  his  farm,  and 
as  to  the  quantity  of  rails  upon  the  ground,  and  as  to  the  sufficiency  of 
timber  on  the  land  to  fence  the  whole  tract,  and  knew  these  statements 
were  false  when  he  made  them.  The  sale  was  consummated  on  the  faith 
of  the  statements  so  made :  Held,  the  statements  were  not  mere  expressions 
of  opinion  on  the  part  of  the  vendor,  but  were  fraudulent  representations, 
of  which  the  purchaser  could  avail  in  a  proper  proceeding,  in  his  defense. 

4.  Matters  of  opinion — tohether  relieved  against  in  equity.  But  if  the 
statements  made  under  such  circumstances  were  mere  matter  of  opinion, 
equity  would  relieve  against  them  as  a  contrivance  of  fraud  in  cases  of 
familiar  relation  or  confidence,  or  where  the  other  party  had  justly  reposed 
upon  and  had  been  misled  by  it,  or  where  a  party  knowingly  placed  con- 
fidence in  another  and  acted  upon  his  opinion,  believing  it  to  be  honestly 
expressed. 

5.  Fraudulent  sale — rights  and  remedies  of  the  purchaser.  In  all  cases 
of  fraud  upon  the  part  of  the  vendor,  the  vendee,  who  alone  has  the  right 
to  claim  a  rescission,  may  remain  silent  and  bring  his  action  to  recover 
damages  for  the  fraud,  or  may  rely  on  it  by  way  of  defense  to  the  action 
of  the  vendor,  although  there  has  been  full  acceptance  of  the  property 
with  knowledge  of  its  defects.  An  affirmance  of  the  contract  by  the  ven- 
dee with  such  knowledge,  merely  extinguishes  his  right  to  rescind  the 
sale.     His  other  remedies  remain  unimpaired. 

6.  So,  where  a  purchaser  of  land  relied  upon  the  fraudulent  represen- 
tations of  the  vendor  in  making  the  purchase,  making  a  partial  payment 
of  the  purchase  money,  but  after  he  discovered  the  fraud,  executed  his 
notes  for  the  balance  and  a  mortgage  on  the  premises  to  secure  the  same, 
it  was  held,  that  while  such  acquiescence  or  affirmance  of  the  contract  on 
the  part  of  the  purchaser  might  operate  to  deprive  him  of  the  right  to 
rescind  for  the  fraud,  yet,  upon  bill  to  foreclose  the  mortgage,  he  had  the 
clear  right  to  recoup  the  damages  occasioned  thereby. 

7.  Nor  was  it  essential  to  such  right  of  rocoupment  that  he  should 
have  asserted  it  before  paying  any  of  the  notes.  He  might  then  have 
resisted  the  payment,  but  was  not  obliged  to  do  so.  He  might  delay  until 
proceedings  were  commenced  to  foreclose,  and  then  present  his  claim  for 
damages. 


\ 
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Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

Mr.  P.  E.  Bland,  and  Messrs.  S.  A.  &  A.  C.  Phelps,  for 
the  appellants. 

Mr.  William  H.  Undeewood  and  Mr.  A.  H.  White,  for 
the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity  in  the  Bond  circuit  court,  exhibited 
by  John  W.  Sutherland  against  Bobert  White  and  others,  to 
foreclose  a  mortgage. 

The  complainant  claimed  he  was  the  equitable  assignee  of 
the  mortgage  by  assignment  of  the  notes  it  was  given  to  se- 
cure, before  their  maturity. 

The  consideration  of  the  notes,  it  appears,  was  the  sale  and 
conveyance  by  the  Reverend  Samuel  D.  Lougheed  of  a  farm 
of  three  hundred  and  fifty-six  acres,  situate  in  Bond  county, 
to  appellant. 

The  defense  was,  that  the  land  was  purchased  by  appellant 
on  the  faith  of  representations  made  by  Lougheed  as  to  ma- 
terial facts,  he  making  them  with  full  knowledge  that  appel- 
lant relied  on  them,  and  made  for  the  purpose  of  inducing  the 
purchase ;  that  the  purchase  would  not  have  been  made  but 
for  such  representations ;  and  that  the  representations  were 
wilfully  false  and  fraudulent;  and  that  by  reason  of  such 
false  and  fraudulent  representations,  the  land  was  sold  to  ap- 
pellant at  a  price  one  hundred  per  cent  in  excess  of  its  actual 
market  value. 

Much  testimony  was  taken  on  the  several  questions  raised, 
appellant  and  Lougheed  being  witnesses  in  their  own  behalf, 
and  a  decree  passed  in  favor  of  complainant. 

To  reverse  this  decree  the  defendants  appeal. 

"vVe  have  examined  the  testimony  with  great  care,  and  find 
the  material  parts  of  the  answer  sustained  by  it.     There  is 
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some  conflict^  it  is  true,  but  we  are  of  opinion  the  evidence 
greatly  preponderates  in  appellant's  favor,  and  establishes  the 
defense  set  up.  Counsel  for  appellee  seem  to  have  argued  the 
case  as  if  it  was  an  attempt  by  appellant  to  rescind  the  con- 
tract. Some  of  the  authorities  cited  by  him  bear  on  such  a 
case,  but  no  rescission  is  sought,  but  a  recoupment,  merely,  in 
the  way  of  damages,  by  reason  of  the  alleged  fraudulent  rep- 
resentations. 

The  prominent  facts  seem  to  be,  that  appellant,  who  had 
been  made  a  cripple  for  life,  by  reason  of  a  wound  received 
in  one  of  the  battles  of  the  rebellion,  possessed  of  moderate 
means,  but  having  a  comfortable  home  in  St.  Louis,  which 
was  his  principal  possession,  desired  to  procure  a  farm  in  this 
State  on  which  to  reside,  and  hearing,  through  the  Reverend 
Mr.  Lougheed,  of  his  farm,  of  which  Mr.  Lougheed  had 
given  a  very  favorable  description,  appellant  dispatched  his 
wife,  his  brother-in-law,  Thomas  H.  White,  and  an  inmate  of 
his  family,  Mrs.  Mary  Hammond,  to  the  residence  of  Mr. 
Lougheed,  to  see  the  farm  and  neighborhood.  They  remained 
at  the  farm  two  or  three  days,  partially  examining  it,  and  on 
their  return  made  a  favorable  report  to  appellant.  Appellant, 
not  being  satisfied  with  their  report,  invited  Mr.  Lougheed 
to  visit  him  at  St.  Louis,  which  he  did.  The  interview 
took  place  the  latter  part  of  September,  1866,  at  the  resi- 
dence of  appellant.  Appellant  was  then  confined  to  his  bed, 
not  being  able  to  walk  without  assistance.  Appellant  called 
Lougheed's  attention  to  his  condition  ;  that  he  could  not  go 
about  like  other  people,  and  was  obliged  to  depend,  in  most 
matters,  on  the  representations  of  others.  As  a  necessity  for 
his  proceeding  judiciously  in  the  purchase  of  a  farm,  appel- 
lant said  to  Lougheed  that  he  had  a  helpless  family  dependent 
on  him,  and  his  means  were  all  in  the  property  on  which  he 
was  then  living,  in  St.  Louis,  and  that  any  change  he  might 
make  was  of  vital  importance  to  him ;  that  his  physical  con- 
dition  was   such   that  a  false  step  would  be  ruinous  to  him. 
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Appellant  then  said  that  neither  his  wife  nor  his  brother-in- 
law  (Thomas  H.  White^)  knew  anything  about  farming  or 
farming  lands ;  that  he  could  not,  therefore,  depend  upon 
them,  but  should  rely  fully  upon  Lougheed's  representations. 
Appellant  then  said  to  Mr.  Lougheed,  "  I  have  a  few  ques- 
tions to  ask  which  I  wish  you  to  answer  upon  your  honor  as  a 
christian,  a  gentleman,  and  a  soldier."  Mr.  Lougheed  re- 
plied, ^"  Certainly,  Colonel ;  rather  than  mislead  you,  in  the 
least  particular,  I  would  lose  my  right  arm.'^  Lougheed  said 
something  about  his  being  "a  brother  soldier."  The  price 
demanded  for  the  land  was  twenty  dollars  per  acre.  Appel- 
lant then  asked  him  if  the  price  asked  was  as  low  as  similar 
land  of  the  same  quality  could  be  bought  for  in  that  neigh- 
borhood. Lougheed  said  it  was,  and  that  he  had  had  two 
offers  for  the  land  at  that  price;  but,  said  he,  "Colonel,  I 
would  like  for  you  to  have  it,  and  will  give  you  the  prefer- 
ence." Lougheed  then  stated  there  were  forty  acres  under  a 
good  fence  sufficient  to  turn  stock,  and  rails  enough  on  the 
ground  to  fence  nearly  another  forty  acres;  and  timber  enough 
on  the  land  to  fence  the  whole  tract. 

Appellant,  relying  on  these  representations,  concluded  the 
bargain  for  the  land  at  twenty  dollars  per  acre.  Lougheed 
then  went  home,  and  the  next  day  returned  to  St.  Louis  with 
a  deed  for  the  land,  a  blank  being  left  for  the  names  of  the 
grantees.  In  the  meantime,  appellant  sold  his  place  in  St. 
Louis,  and  out  of  the  payment  thereon  paid  Lougheed  three 
thousand  dollars,  and  commenced  packing  his  goods  prepara- 
tory to  his  removal  to  the  farm,  which  he  effected  the  next 
day. 

Three  or  four  weeks  after  appellant's  removal  to  the  farm, 
the  mortgage  in  question,  and  the  notes  for  the  balance  of  the 
purchase  money,  were  executed,  the  original  (Jeed  made  by 
Lougheed  and  wife  having  been  given  up,  and  separate  deeds 
to  appellant  and  Thomas  H.  White  executed  for  equal  por- 
tions of  the  land. 
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This  suit  is  on  the  mortgage  executed  by  appellant.  There 
is  another  suit  pending  on  the  mortgage  executed  by  Thomas  H. 
White  depending  on  the  same  facts,  and  as  the  two  suits  have 
been  submitted  together,  we  have  considered  them  as  one  and 
the  same. 

The  first  question  to  be  determined  is,  do  the  facts  present 
an  equity  in  favor  of  appellant  of  which  he  can  avail  in  this 
suit,  complainant  claiming  to  be  a  bona  fide  assignee  of  the 
notes  for  a  valuable  consideration  paid  before  their  maturity, 
and  without  notice  of  any  of  the  facts  relied  on  in  defense  ? 

It  is  not  denied  that  appellee  occupies  the  same  position  as 
the  vendor,  Lougheed.  This  being  so,  appellants  can  set  up 
the  same  equities  against  him  that  they  could  set  up  against 
Lougheed,  if  he  was  complainant.  This  is  settled  by  the  case 
of  Olds  V.  Cummings  et  al.  31  111.  188.  The  mortgage  in  ques- 
tion, like  that  in  the  case  cited,  was  given  to  secure  the  pay- 
ment of  certain  promissory  notes  which  were  assigned  by  the 
payee  and  mortgagee  to  the  complainant.  This,  in  equity, 
was  an  assignment  of  the  mortgage.  The  notes  were  assign- 
able by  the  statute,  but  the  mortgage  was  not,  nor  was  it  as- 
signable by  the  common  law.  Though  the  assignment  of  the 
notes  carries  the  mortgage  with  them,  that  is  true  in  equity, 
and  only  in  equity.  By  the  assignment  of  the  notes,  the  as- 
signee obtained  an  equitable  interest  in  the  mortgage,  which 
courts  of  equity,  under  certain  circumstances,  will  enforce,  if 
it  can  be  done  without  a  violation  of  the  equitable  rights  of 
others.  He  who  buys  that  which  is  not  assignable  at  law,  re- 
lying upon  a  court  of  chancery  to  protect  and  enforce  his 
rights,  takes  it  subject  to  all  infirmities  to  which  it  is  liable  in 
tlie  hands  of  the  assignor;  and  the  reason  is,  that  equity  will 
not  lend  itself  to  deprive  a  party  of  a  right  which  the  law  has 
secured  him  if  such  right  is  intrinsically  just  of  itself. 

Was  Lougheed  seeking  a  foreclosure,  could  the  facts  here 
disclosed  be  used  against  him  to  prevent  a  recovery  ? 

Appellee's  counsel  claim  that  the  misrepresentations  com- 
plained  of  were   merely  expressions  of  opinion   on  which  it 
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was  the  folly  of  appellant  to  rely — lie  should  have  examined 
for  himself;,  and  authorities  are  cited  in  support  of  this  propo- 
sition which  we  are  not  disposed  to  question.  But  were  they 
mere  expressions  of  opinion  ?  for  this  is  the  turning  point  of 
the  case.  Was  it  the  expression  of  an  opinion  merely,  that 
twenty  dollars  per  acre  was  the  selling  price  of  similar  land 
in  that  locality?  The  proof  is  overwhelming  that  it  did  not 
exceed  ten  dollars  per  acre.  Was  it  mere  opinion  the  fence 
around  forty  acres  was  a  good  fence,  sufficient  to  turn  .stock? 
Was  it  mere  opinion  there  were  rails  enough  on  the  ground 
to  fence  another  forty?  Was  it  mere  opinion  there  was  tim- 
ber enough  on  the  laud  to  fence  the  entire  tract?  No;  these 
were  not  expressions  of  opinion,  but  deliberate  statements  of 
facts,  made  by  a  minister  of  the  gospel,  on  an  appeal  to  him 
by  a  cripple  deprived  of  the  power  of  locomotion,  to  state  to 
to  him  the  truth,  as  a  christian,  a  gentleman  and  a  soldier, 
being  forewarned  that  he  should  rely  wholly  on  his  represen- 
tations in  making  the  trade.  Thus  solemnly  and  earnestly 
appealed  to,  and  by  a  man  who  was  incapacitated  from  making 
a  personal  examination,  and  who  did  not  rely  on  the  repre- 
sentations of  those  members  of  his  family  he  had  sent  to  ex- 
amine the  farm,  the  vendor,  to  Insure  the  purchase,  made 
statements  which  he  knew  to  be  false  as  to  the  selling  price 
of  land  in  this  locality — false  statements  as  to  the  condition 
and  quality  of  the  fences;  false  statements  as  to  the  quantity 
of  rails  on  the  ground ;  false  statements  as  to  the  sufficiency 
.)f  timber  on  the  land  to  fence  the  whole  tract,  all  which  are 
proved  to  be  false,  and  which  the  vendor  made  for  the  sole 
purpose  of  inducing  a  man  who  relied  on  his  honesty  as  a 
minister  of  the  gospel,  a  gentleman  and  a  soldier,  to  agree  to 
pay  a  large  sum  for  the  property  over  and  above  its  real  value, 
and  which  appellant  would  not  have  doje,  but  for  these  rejj- 
resentations.  They  were  false  statements,  known  to  be  so  by 
the  party  making  them,  and  made  to  induce  an  act  which 
would  not  have  been  done  in  the  absence  of  such  statements. 
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But  it  is  said  by  appellee  there  was  such  acquiescence  by 
appellant  after  the  discovery  of  the  fraud  as  to  preclude  hin/ 
from  relief  in  equity.  Reference  is  made  to  Kerr  on  Injunc- 
tions, and  to  Veazy  v.  WilUama  d  al.  8  Story  C.  C.  E,.  630. 
Kerr  says,  in  order  to  justify  the  application  of  the  principle 
of  acquiescence,  it  is  indisputable  that  the  party  against  whom 
encouragement  or  acquiescence  is  alleged,  should  be  fully  ap- 
prised of  his  rights,  and  should,  by  his  conduct,  encourage 
the  other  party  to  alter  his  condition,  and  that  the  latter  should 
act  on  the  faith  of  the  encouragement  so  held  out.  p.  42, 
202.  At  page  349,  in  treating  of  nuisances,  the  author  say.', 
if  the  question  as  to  a  nuisance  is  one  which  admits  of  a  de- 
termination prospectively,  a  man  should  not  delay  in  coming, 
to  the  court.  If  he  abstains  from  coming  until  the  mischief 
is  actually  done,  he  may  be  told  he  is  too  late.  It  is,  we 
think,  quite  apparent  that  the  principle  here  invoked  has  no 
application  to  this  case.  The  case  in  Story  was  a  bill  in  equity 
to  rescind  a  contract  for  the  sale  of  certain  mill  privileges, 
where  it  was  held  that  lapse  of  time  was  a  sufficient  bar  to 
the  bill  to  rescind' the  sale  on  the  ground  of  fraud,  when  the 
plaintiff  might  have  acquainted  himself  at  the  time  of  the 
sale  with  the  facts,  and  especially  if  the  circumstances  be 
greatly  changed,  and  the  evidence  be  lost  or  obscured.  In 
this  case  five  years  had  elapsed. 

Appellant  does  not  seek  a  rescission  of  the  contract,  and 
therefore  the  principle  of  the  case  cited  does  not  apply.  This 
case  depends  on  other  principles,  acknowledged  by  all  courts 
of  equity. 

One  of  the  largest  classes  of  cases  in  which  courts  of  equity 
are  accustomed  to  grant  relief,  is  where  there  has  been  a  mis- 
representation or  suggestio  falsi.  It  is  indeed  a  very  old  head 
of  equity  that  if  a  representation  is  made  to  another  person 
going  to  deal  in  a  matter  of  interest  upon  the  faith  of  that 
representation,  the  former  shall  make  that  representation  good 
if  he  knows  it  to  be  false.  The  misrepresentation  must  be  in  a 
matter  of  substance,  or  important  to  the  interests  of  the  other 
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party,  and  that  it  actually  does  mislead  liim.  If  the  misrepre- 
sentation is  of  a  trifling  or  immaterial  thing,  or  if  the  other  par- 
ty did  not  trust  to  it,  or  was  not  misled  by  it,  or  if  it  was  vague 
and  inconclusive  in  its  own  nature,  or  if  it  was  upon  a  matter 
of  opinion  or  fact  equally  open  to  the  inquiries  of  both  par- 
ties, and  in  regard  to  which  neither  could  be  presumed  to 
trust  the  other,  in  such  cases  there  is  no  ground  for  the  inter- 
i'erence  of  a  court  of  equity  to  grant  relief  upon  the  ground 
of  fraud.     1  Story's  Eq.  Jur.  sec.  191. 

It  is  said  in  the  next  succeeding  section,  where  the  party 
intentionally  or  by  design  misrepresents  a  material  fact,  or 
produces  a  false  impression,  in  order  to  mislead  another,  or 
to  entrap  or  cheat  him,  or  to  obtain  an  undue  advantage  of 
him,  in  every  such  case  there  is  a  positive  fraud  in  the  truest 
sense  of  the  term.  There  is  an  evil  act  with  an  evil  intent. 
Sec.  192. 

Again,  it  is  said  the  misrepresentation  must  not  only  be  in 
something  material,  but  it  must  be  in  something  in  regard  to 
which  the  one  party  places  a  known  trust  and  confidence  in 
the  other.     Sec.  197. 

Testing  this  case  by  these  principles,  it  will  be  found  to  be 
embraced  within  them.  Appellant,  from  his  physical  pros- 
tration, as  he  told  Lougheed,  could  not  go  about  and  examine 
for  himself  as  others  could;  that  he  placed  no  reliance  on  the 
opinions  of  those  members  of  his  family  who  had  visited  the 
farm,  and  invoked,  in  the  most  appealing  manner,  Lougheed 
to  tell  him  the  whole  truth  about  the  property,  assuring  him 
that  he  should  rely  entirely  upon  his  representation,  conjuring 
him  as  a  christian,  a  gentleman  and  a  soldier,  to  give  him 
the  facts.  Appellant  trusted  in  Lougheed  as  a  minister  of  the 
gospel,  who  could  not  lie  and  would  not  deceive,  and  regarded 
his  declarations  with  that  confiding  faith  all  christians,  from 
their  infancy,  are  taught  to  repose  in  one  of  his  holy  calling. 
As  a  christian  minister,  he  stood  in  the  relation  of  a  trust 
and  confidence  toward  appellant,  who  was  ready  and  willing 
to  believe  everything  that  fell  from   his  lips,  not  dreaming 
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they  could  give  utterance  to  lies^  or  that  he  could  harbor  in 
his  bosom  a  desire  to  entrap  and  cheat  him.  Appellant  told 
Lougheed  his  means  were  limited — chiefly  in  his  St.  Louis 
property — and  it  behooved  him  to  move  cautiously  in  chang- 
ing his  condition,  as  a  false  step  might  ruin  him  financially. 
In  his  palsied,  helpless  condition,  he  appealed  to  all  the  bet- 
ter instincts  of  our  nature  to  one  he  did  not  believe  could 
practice  to  deceive,  who,  taking  advantage  of  his  condition, 
extorted  from  him  a  contract  stamped  with  fraud  and  false- 
hood. 

But  if  the  statements  made  by  Lougheed  were  mere  matter 
of  opinion,  equity  will  relieve  against  them  as  a  contrivance 
of  fraud  in  cases  of  familiar  relation  or  confidence,  or  where 
the  other  party  has  justly  reposed  upon  it  and  has  been  mis- 
led by  it,  or  where  a  party  knowingly  places  confidence  in 
another  and  acts  upon  his  opinion,  believing  it  to  be  honestly 
expressed.     1  Story's  Eq.  Jur.  sees.  197,  198. 

It  is  also  said,  in  the  following  section,  that  a  seller  is  un- 
questionably liable  to  an  action  of  deceit  if  he  fraudulently 
represent  the  quality  of  the  thing  sold  to  be  other  than  it  is, 
in  some  particulars  which  the  buyer  has  not  equal  means 
Avith  himself  of  knowing;  or  if  he  do  so  in  such  a  manner  as 
to  induce  the  buyer  to  forbear  making  the  inquiries  Avhich, 
for  his  own  security  and  advantage,  he  would  otherwise  have 
made.     Sec.  199. 

AVhat  greater  inducement  to  a  purchaser  to  forbear  making 
such  inquiries  could  be  presented  than  the  solemn  declarations 
of  a  minister  of  the  gospel  that  certain  facts  existed  in  regard 
to  the  property  to  be  purchased? 

,  That  appellant  purchased  this  land  upon  the  faith  of  the 
truth  of  the  representations  of  Lougheed,  and  upon  them 
alone,  there  can  not  be  a  particle  of  doubt.  If  so,  then  upon 
the  settled  principles  of  courts  of  equity,  the  bargain  might 
be  set  aside  as  founded  upon  gross  misrepresentation,  going 
.to  its  very  essence.     As  was  said  in  Boggett  v.  Emerson  et  al. 
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3  Story,  C.  C.  R.  700,  the  whole  doctrine  turns  upon  this, 
that  he  who  misleads  the  confidence  of  another  person  by- 
false  statements  in  the  substance  of  a  purchase,  shall  be  the 
sufferer,  and  not  his  victim.  To  the  same  effect  is  Daniel  v. 
Mitchell,  1  Story,  E,.  172;  Hough  v.  Richardson,  3  Story,  659. 

Here.it  is  true,  there  is  no  attempt  to  rescind  the  contract, 
and  the  question  remains  to  be  considered,  if  a  party  does  not 
elect  to  rescind,  can  he  recoup  the  damages  arising  out  of  the 
fraud,  in  this  proceeding  ? 

We  are  of  opinion,  in  all  cases  of  fraud,  the  vendee,  who 
alone  has  the  right  to  claim  a  rescission,  may  remain  silent 
and  bring  his  action  to  recover  damages  for  the  fraud,  or  may 
rely  on  it  by  way  of  defense  to  the  action  of  the  vendor, 
although  there  has  been  full  acceptance  by  him  of  the  prop- 
erty with  knowledge  of  its  defects:  and  this,  we  understand, 
is  the  doctrine  of  well  adjudged  cases.     In  Whitney  \.  Allaire, 

4  Denio,  554,  it  was  held  that  a  party  who  had  .been  drawn 
into  executing  a  contract  by  fraudulent  representations  may 
affirm  the  contract  after  the  discovery  of  the  fraud,  and,  not- 
withstanding such  affirmance,  may  bring  his  action  for  the 
fraud,  or  may  recoup  the  damages  sustained  on  account  of  it, 
in  an  action,  if  brought  by  the  other  party  on  the  agreement. 
An  affirmance  of  the  contract  by  the  vendee  with  such  knowl- 
edge merely  extinguishes  his  right  to  rescind  the  sale.  His 
other  remedies  remain  unimpaired.  The  vendor  can  never 
complain  that  the  vendee  has  not  rescinded.  Fraud  and  dam- 
age have  ever  been  regarded  as  a  solid  foundation  for  an 
action.     Pasley  v.  Freeman,  3  Term  R.  51. 

It  Avas  further  said,  a  party  defrauded  in  a  contract  has  his 
choice  of  remedies.  He  may  stand  to  the  bargain  even  after 
he  has  discovered  the  fraud,  and  recover  damages  on  account 
of  it,  or  he  may  rescind  the  contract  and  recover  back  what 
he  paid  or  sold.  2  Kent's  Com.  11th  Ed.  638,  note  c; 
Campbell  v.  Fleming,  1  Ad.  and  Ell.  40;  8mith  v.  Doty,  24  111. 
163. 
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It  is  further  said,  there  is  no  principle  or  authority  showing 
that  where  a  person  has  been  defrauded  by  another  in  making 
an  executory  contract,  a  subsequent  performance  of  it  on  his 
part,  even  with  knowledge  of  the  fraud  acquired  subsequent 
to  the  making  and  previous  to  the  performance,  bars  him  of 
any  remedy  for  his  damages  for  the  fraud.  The  party  de- 
frauded, by  performing  his  part  of  the  contract  with  a  knowl- 
edge of  the  fraud,  is  deemed  to  have  ratified  it,  and  is 
precluded  thereby  from  subsequently  disaffirming  it,  and  this 
is  the  extent  of  the  rule.  His  right  of  action  for  the  fraud 
remains  unaffected  by  such  performance. 

The  same  principle  is  recognized  in  Gordon  et  al.  v.  Conger, 
4Blackf.  231. 

It  is  very  clear  if  the  mortgage  interest  still  remained  in 
Longheed,  or  the  notes,  and  he  had  brought  his  action  on  the 
notes,  the  facts  would  establish  a  plain  case  for  recoupment. 
A  court  of  equity  having  possession  of  the  case,  has  full 
power  to  adjust  all  the  equities  between  the  parties,  and  do 
complete  justice  between  them.  As  was  said  in  Schuchman  v. 
Knoeble,  Exr.  'll  111.  175,  there  is  a  natural  equity  as  to 
claims  arising  out  of  the  same  transaction;  that  one  claim 
should  compensate  the  other. 

It  is  urged  by  appellee  that  the  proper  time  for  appellant 
to  make  his  claim  has  passed;  that  he  should  have  done  it 
certainly  before  he  paid  any  of  the  notes.  Appellant  might 
then  have  resisted  the  payment,  but  he  was  not  obliged  to  do 
it.  He  might,  under  the  authority  of  the  cases  cited,  delay 
until  proceedings  were  commenced  to  foreclose,  and  then  pre- 
sent his  claim  for  damages.  This  he  has  done,  and  every 
principle  of  equity  and  justice  is  at  his  side  to  aid  him.  Ap- 
pellant was  in  an  embarrassing  position;  he  had  deprived 
himself  of  his  home  in  St.  Louis  to  obtain  this  farm,  and 
was  bound  to  affirm  the  contract,  as  the  bulk  of  his  fortune 
was  embarked  in  the  purchase.  He  could  do  nothing  else 
but  remain  silent  until  he  was  proceeded  against,  and  then 
assert  his  rights. 


1872.]  White  et  al.  v.  Sutheeland.  193 

Opinion  of  the  Court. 

We  think  it  a  clear  cgse  for  appellant,  and  reverse  the 
decree  of  the  circuit  court  and  remand  the  cause,  with  direc- 
tions to  the  circuit  court  to  hear  proof  of  the  extent  of  appel- 
lant's damage  by  reason  of  the  fraud  of  Lougheed. 

The  decree  is  reversed  and  the  cause  remanded.* 

Decree  7'eversed. 


*White  v.  Sutherland. 

Mr.  Justice  Brbesb:  This  case  is  the  same,  In  all  important  particulars,  as  the 
preceding,  and  is  decided  in  the  same  way.  The  decree  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


13— 64th  III. 


CASES 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN  GRAND  DIVISION 


SEPTEMBER    TERM,    1872. 


The  People  of  the  State  of  Illinois 

V. 

Chaeles  L.  "Wilson  and  Andrew  Shuman. 

1.  Contempt — wJiat  constitutes — power  of  the  court  to  punish  therefor. 
Contempts  are  defined  to  be,  direct,  such  as  are  offered  iu  the  presence  of 
the  court,  while  sitting  judicially,  or  constructive,  such,  though  not  in  its 
presence,  as  tend  to  obstruct  and  embarrass  or  prevent  the  due  administra- 
tion of  justice. 

2,  According  to  the  general  doctrine,  any  publication,  whether  by  par- 
ties or  strangers,  which  concerns  a  case  pending  in  court,  and  has  a 
tendency  to  prejudice  the  public  concerning  its  merits,  and  to  corrupt  the 
administration  of  justice,  or  which  reflects  on  the  tribunal  or  its  proceed- 


196  The  People  v.  Wilson  et  al.  [Sept.  T. 

Syllabus. 

ings,   or  on  tlie  parties,   the   jurors,  the  witnesses  or  the  counsel,   may  be 
visited  as  a  contempt. 

3.  So  where  an  article  was  published  in  a  newspaper  at  a  place  remote 
from  that  at  Avliich  the  court  was  then  being  held,  in  reference  to  a  case 
then  pending,  reflecting  upon  the  action  of  the  court  therein,  impeaching 
its  integrity,  and  seeking  to  intimidate  the  court  iu  respect  to  its  action  in 
the  case,  hy  a  threat  of  popular  clamor,  it  was  held:  the  publication  was  a 
contempt  of  court,  and  punishable  as  such  by  process  of  attachment. 

4.  The  power  to  punish  for  contempts  is  an  incident  to  all  courts  of 
justice,  independent  of  statutory  provisions.  The  statute  which  declares 
that  the  Supreme  Court  "  shall  have  power  to  punish  contempts  ofl'ered 
by  any  person  to  it  while  sitting,"  merely  alfirms  a  pre-existeut  power, 
and  does  not  attempt  to  restrict  its  exercise  to  contempts  iu  the  presence 
of  the  court;  but  leaves  them  to  be  determined  by  the  principles  of  the 
common  law. 

5.  And  if  the  statute  should  be  regarded  as  a  limitation  upon .  the 
power  of  the  court  to  punish  for  any  other  contempts  than  those  commit- 
ted iu  its  presence,  yet  in  this  power  would  necessarily  be  included  all  acts 
calculated  to  impede,  embarrass  or  obstruct  the  court  in  the  administration  . 
of  justice.  Such  acts  would  be  considered  as  done  in  the  presence  of  the 
court. 

6.  Nor  is  it  essential  to  the  power  to  punisli  for  a  contempt  in  the  pub- 
lication of  an  article  concerning  the  court  and  its  supposed  action  respect- 
ing a  pending  case,  that  it  should  actually  have  been  impeded,  embarrassed 
or  obstructed  iu  the  administration  of  justice  in  the  particular  case,  but  it 
is  enough  that  it  was  the  object  and  tendency  of  the  publication  to  produce 
such  an  effect. 

7.  Same — of  the  intent — disclaimer.  Nor  would  it  be  accepted  as  a 
reason  for  discharging  a  rule  to  show  cause,  in  such  case,  that  tlie  respond- 
ent disclaimed,  in  his  answer,  any  intentional  disrespect  to  the  court,  or 
any  design  to  embarrass  the  administration  of  justice.  The  meaning  and 
intent  of  the  respondent  must  be  determined  by  a  fair  interpretation  of  the 
language  used  by  him  in  the  objectionable  article. 

8.  The  construction  and  tendency  of  a  publication,  as  bearing  upon  its 
character  as  a  contempt,  are  matter  of  law  for  the  court. 

9.  Same — of  a  mere  excuse — appearance  in  person.  Where  a  party  is 
under  a  rule  to  show  cause  why  an  attachment  should  not  issue  against 
him  for  a  contempt,  if  he  relies  upon  an  excuse  only  he  should  appear  in 
his  own  proper  person.  Not  doing  so,  no  mere  excuse  can  be  regarded  as 
a  cause  for  discharging  the  rule,  but  only  as  going  to  the  question  of  pun- 
ishment, in  the  event  the  court  finds  the  absence  of  a  legal  justification  in 
the  return. 
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This  was  a  proceeding  in  the  name  of  The  People,  against 
Charles  L.Wilson  and  Andrew  Shuman,  the  j)ublisher  and 
editor  of  a  newspaper  published  in  the  city  of.  Chicago,  called 
the  "  Chicago  Evening  Journal,"  for  an  alleged  contempt  of 
this  court,  in  the  publishing  in  said  newspaper,  on  the  16th 
day  of  October,  1872,  during  the  sitting  of  said  court,  at  the 
September  term,  1872,  thereof,  of  an  article  which  appeared 
as  an  editorial  in  said  newspaper,  in  reference  to  the  case  of 
Christopher  EafPerty  against  The  People,  which  was  then 
pending,  on  writ  of  error,  in  this  court. 

The  article  referred  to  is  set  forth  in  the  following  informa- 
tion, presented  to  the  court  by  the  Attorney  General,  on  the 
23d  day  of  October,  1872  : 

"  State  of  Illinois,  ")        Northern  Grand  Division, 

Supreme  Court,      /     '  September  Term,  A.  D,  1872. 

The  People  of  the  State  of  Illinois^ 

Charles  L.  Wilson  and  f         Information. 

Andrew  Shuman. 

"And  now  come  the  said  People,  by  Washington  Bushnell, 
Attorney  General,  and  represent  to  the  court  that  on  the  16th 
day  of  October,  A.  D.  1872,  there  was,  and  still  is,  pending  in 
this  court,  a  certain  cause  for  the  adjudication  and  determina- 
tion of  th  is  court,  wherein  one  Christopher  RafPerty  is  plaintiff 
in  error  and  The  People  of  the  State  of  Illinois  are  defendants 
in  error,  and  that,  on  the  same  day  there  was  published  in  the 
city  of  Chicago,  in  said  State,  a  certain  daily  newspaper  called 
the  Chicago  Evening  Journal,  of  which  said  paper  on  said  day 
the  said  Charles  L.  Wilson  was  proprietor  and  the  said  Andrew 
Shuman  was  editor,  and  that  said  Charles  L.  Wilson  and  Andrew 
Shuman,  on  the  said  day,  caused  to  be  published  in  said  paper, 
of  and  concerning  said  cause  so  pending  in  this  court,  and  of 
and  concerning  this  court  and  its  supposed  action  with  reference 
to  said  cause,  a  certain  article,  in  the  words  following,  that  is 
to  say: 
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"  'The  Case  of  Raffeety/ 
"  'At  the  time  a  writ  of  supersedeas  was  granted  in  the  case 
of  the  murderer  Chris.  RafPerty,  the  public  was  blandly  assured 
that  the  matter  would  be  examined  into  by  the  supreme  court 
and  decided  at  once ;  that  possibly  the  hanging  of  this  notori- 
ous human  butcher  would  not  be  delayed  for  a  single  day. 
Time  speeds  away,  however,  and  we  hear  of  nothing  definite 
being  done.  Rafferty's  counsel  seems  to  be  studying  the  policy 
of  delay,  and  evidently  with  success.  The  riff-raff  who  con- 
tributed fourteen  hundred  dollars  to  demonstrate  that '  hanging 
is  played  out,'  may  now  congratulate  themselves  on  the  suc- 
cess of  their  little  game.  Their  money  is  operating  splendidly. 
We  have  no  hesitancy  in  prophesying  clear  through  to  the  end 
just  what  will  be  done  with  Rafferty.  He  will  be  granted  a 
new  trial.  He  will  be  tried  somewhere,  within  a  year  or  two. 
He  will  be  sentenced  to  imprisonment  for  life.  Eventually,  he 
will  be  pardoned  out.  And  this  in  spite  of  all  our  public 
meetings,  resolutions,  committees,  virtuous  indignation  and 
what  not.  And  why  ?  Because  the  sum  of  fourteen  hundred 
dollars  is  enough  nowadays  to  enable  a  man  to  purchase  immu- 
nity from  the  consequences  of  any  crime.  If  next  winter's  ses- 
sion of  the  legislature  does  not  hermetically  seal  up  every  chink 
and  loophole  through  which  murderers  now  escape,  it  will 
deserve  the  bitter  censure  of  every  honest  man  in  Illinois. 
We  must  simplify  our  modes  of  procedure  in  murder  trials. 
The  criminal  should  be  tried  at  once,  and  when  found  guilty, 
should  be  hanged  at  once,  and  the  quicker  hanged  the  better. 
The  courts  are  now  completely  in  the  control  of  corrupt  and 
mercenary  shysters — the  jackals  of  the  legal  profession — who 
feast  and  fatten  on  human  blood  spilled  by  the  hands  of  other 
men.  All  this  must  be  remedied.  There  can  be  found  a 
remedy,  and  it  must  be  found.' 

"  Wherefore  the  said  Attorney  General,  for  and  on  behalf  of 
the  said  People,  moves  this  court  for  a  rule  upon  the  defendants, 
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Charles  L.Wilson  and  Andrew  Sliuman,  to  be  and  appear 
before  this  court,  on  a  day  to  be  named,  and  show  cause,  if 
anj  they  or  either  of  them  have,  why  an  attachment  should 
not  issue  against  them  for  a  contempt  of  this  court  in  respect 
to  the  publication  of  said  article. 

Washington  Bushnell, 

Attorney  General." 

Afterwards,  on  the  25th  day  of  the  same  month  of  October, 
a  rule  was  entered  of  record,  requiring  the  said  Charles  L. 
Wilson  and  Andrew  Shuman,  on  or  before  the  coming  in  of 
the  court  on  the  first  day  of  November  next  following,  to  show 
cause,  if  any  they  should  have,  why  an  attachment  should  not 
issue  against  them,  for  a  contempt  of  this  court,  in  the  pub- 
lishing of  the  article  mentioned. 

Accordingly,  in  obedience  to  such  rule,  on  the  said  first 
day  of  November,  there  was  filed  in  behalf  of  the  respondent 
Wilson,  the  following  answer : 

"And  now  comes  Charles  L.  Wilson,  one  of  the  above 
respondents,  in  obedience  to  the  rule  heretofore,  to-wit :  On 
the  25th  day  of  October  A.  D.  1872,  entered  in  said  court, 
requiring  this  respondent  and  Andrew  Shuman  to  show  cause 
why  an  attachment  should  not  issue  against  them,  for  a  con- 
tempt of  said  court,  on  account  of  the  matters  and  things  in 
a  certain  information  filed  in  said  court,  in  said  rule  men- 
tioned ;  and  in  answer  to  the  said  rule,  this  respondent  says, 
that  he  is  the  sole  proprietor  of  the  said  newspaper,  mentioned 
in  the  said  information,  called  the  Chicago  Journal,  and  that 
the  article  set  forth  in  said  information  was  published  therein 
on  the  16th  day  of  October,  1872,  but  this  respondent  says  that 
neither  before,  nor  at  the  time  of  the  publication,  had  he  any 
knowledge  or  information  relative  to  the  same.  This  respond- 
ent did  not  know,  before  said  paper  in  which  the  article 
appeared,  was  published,  that  said  article,  or  any  article  upon 
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the  subject;  was  written,  or  to  be  written,  or  that  any  article 
upon  the  subject  was  to  be  published,  and  that  he  neither 
advised  or  counseled,  nor  was  he  advised  or  counseled  with 
by  any  person  whatever,  relative  to  the  publication  of  said 
article,  or  any  article  whatever  upon  the  subject. 

"  This  respondent  further  says,  that  the  first  knowledge  or 
information  he  had  relative  to  said  article,  or  its  publication, 
was  when  he  read  the  said  article  in  said  paper,  after  its  publi- 
cation and  distribution. 

"  This  respondent  further  says,  that  he  is  informed  and 
believes  that  no  disrespect  was  intended  by  said  article  to  said 
court,  or  to  any  judge  thereof,  and  that  a  fair  construction 
thereof  will  not  warrant  an  inference  to  that  effect. 

"  This  respondent  is  advised  and  believes  that  the  publication 
of  said  article  was  not  designed,  and  had  no  tendency  to 
impede,  embarrass  or  obstruct  the  administration  of  justice  in 
said  court.  And  this  respondent  does,  and  will  insist,  that  he 
had  and  still  has  the  right,  through  his  said  paper,  by  him- 
self or  his  agents,  to  examine  the  proceedings  of  any  and 
every  department  of  the  government  of  this  State  ;  and  that  he 
is  not  responsible  for  the  truth  of  such  publications,  nor  for 
the  motives  Avith  which  they  were  or  are  made,  by  the  sum- 
mary process  of  an  attachment  for  contempt,  save  when  such 
publications  impede,  embarrass  or  obstruct  the  administration 
of  justice. 

"  This  respondent  further  says,  that  such  has  been  the  estab- 
lished law  of  this  State  for  over  thirty  years  past,  and  that 
said  court  has  no  judicial  power  to  change  the  same. 

"  This  respondent  takes  this  occasion  to  renew  his  repeated 
expressions  of  confidence  in  the  ability  and  integrity  of  said 
court,  and  of  the  individual  members  of  the  same,  and  as 
evidence  of  the  same  gives  the  following  article,  which  was 
published  in  said  paper,  issued  on  the  26th  of  September, 
1872 ;  that  is  to  say : 
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"'The  Supreme  Court  of  Illinois^  although,  perhaps  too 
ready  to  grant  motions  for  supersedeas,  has  no  sympathy  with 
criminals.  The  judges  are  all  men  infinitely  above  any  such 
suspicion.  It  is  their  business  to  examine  every  case  appealed 
to  them,  without  any  bias,  one  way  or  the  other,  taking  note 
solely  of  the  facts  presented  in  each  case.  The  question  for 
the  higher  court  to  decide  is  this :  Did  the  accused,  from  first 
to  last,  have  a  fair  trial  ?  The  presumption  is  that  he  did,  and 
the  rule  is  to  grant  a  supersedeas  only  in  case  it  is  clear  that 
he  did  hot  have  a  fair  trial.  While  we  cordially  commend 
the  zeal  of  the  prosecuting  attorney  and  of  our  courts  in  their 
efforts  to  check  the  appalling  frequency  of  murders  in  this 
city  and  county,  we  suggest  to  them  more  caution  in  observing 
all  the  forms  and  technicalities  of  the  law  in  the  conduct  of 
future  murder  trials.  The  supreme  court  will  certainly  con- 
tinue to  insist  upon  it,  and  every  supersedeas  granted  acts  as  a 
premium  upon  murder.' 

"  This  respondent  further  says,  that  at  the  time  of  the  publi- 
cation of  said  article,  first  mentioned,  there  was  an  intense 
excitement  in  the  community,  and  particularly  in  the  city  of 
Chicago,  on  account  of  frequent  murders,  and  the  escape  of 
the  perpetrators  thereof;  and  this  respondent  is  informed  and 
believes  that  the  design  of  said  article  was  to  impress  upon 
the  community  the  importance  of  electing  members  of  the  next 
general  assembly  of  this  State,  who  would  remedy  the  defects 
in  the  criminal  law  of  the  State,  by  which  criminals  are  able 
to  escape  punishment,  and  not  to  reflect  upon  the  ability  or 
integrity  of  said  court,  or  any  ■member  thereof,  nor  to  impede, 
embarrass  or  obstruct  the  administration  of  justice.  Where- 
fore, this  respondent  prays  that  the  said  rule,  as  against  him, 
may  be  discharged.  Charles  L.  Wilson." 
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"  State  of  Illinois,  "I 
Cook  County.        / 

"  Charles  L.  Wilson,  being  duly  sworn,  says  he  is  one  of  the 
respondents  named  in  the  foregoing  answer,  and  that  the 
matters  stated  in  said  answer  are  true. 

Charles  L.  Wilson." 
"Subscribed  and  sworn  to  before  me  this  29th  day  of  Octo- 
ber, 1872.  Heney  W.  Farrae, 

Notary  Public." 

And  on  the  same  first  day  of  November,  the  following 
answer  was  filed  in  behalf  of  the  respondent  Shuman : 

"  And  now  comes  Andrew  Shuman,  one  of  the  respondents, 
in  obedience  to  the  rule  heretofore,  to-wit:  On  the  25th  dav 
of  October,  1872,  entered  in  said  court,  requiring  this  respond- 
ent and  Charles  L.  Wilson,  to  show  cause  why  an  attachment 
should  not  issue  against  them,  for  a  contempt  of  said  court, 
on  account  of  the  matters  and  things  alleged,  in  a  certain 
information  filed  in  said  court,  in  said  rule  mentioned,  and  in 
answer  to  the  said  rule,  this  respondent  says,  that  he  is 
managing  editor  of  said  newspaper,  mentioned  in  the  said 
information,  called  the  Chicago  Journal,  and  that  the  article 
set  forth  in  said  information,  was  published  therein  on  the 
16th  day  of  October,  1872. 

"  But  this  respondent  says  that  said  article  was  not  written 
by  him,  nor  \^j  his  procurement  or  advice,  but  by  an  assistant 
editor  of  said  newspaper.  Which  said  article  was  submitted 
to  this  respondent  for  his  examination,  before  the  same  was 
published,  as  are  all  articles  prepared  for  publication  in  said 
paper.  Upon  the  submission  of  said  article  to  this  respondent, 
he  read  the  same,  and  allowed  it  to  be  published  without 
dissent  on  his  part,  and  without  supposing  that  there  was  any 
thing  in  it  disrespectful  to,  or  in  contempt  of,  said  court,  or  of 
any  of  its  judges  or  officers.     The  wording  and  expressions  of 
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said  article  were,  as  this  respondent  then  believed  and  still 
believes,  designed  and  intended  to  impress  upon  the  public, 
and  upon  the  next  legislature  of  this  State,  the  necessity  of 
such  a  change  in  the  laws  regulating  and  governing  the  trial 
of  persons  accused  or  convicted  of  crime,  as  to  ensure  a  more 
speedy  and  certain  j)unishment,  and  that  this  was  the  only 
aim,  purpose  or  intention  of  said  article. 

"This  respondent  further  says,  that  a  fair  construction  of 
said  article,  will  not  warrant  an  inference  that  any  disrespect 
was  intended  by  the  same,  to  the  said  court,  or  any  judge 
thereof.  This  respondent  is  advised  and  believes,  that  the 
publication  of  said  article  had  no  tendency  to  impede,  embar- 
rass or  obstruct  the  administration  of  justice  in  said  court; 
that  it  was  not  so  designed,  and  had  not  that  tendency.  And 
this  respondent  does,  and  will  insist,  that  he  had  and  still 
has  the  right,  as  managing  editor  of  .said  paper,  to  examine 
the  proceedings  of  any  and  every  department  of  the  govern- 
ment of  this  State,  and  that  he  is  not  responsible  for  the  truth 
of  such  publications,  nor  for  the  motives  with  which  they 
were  or  are  made,  by  the  summary  process  of  an  attachment 
for  contempt,  save  when  such  publications  imj)ede,  embarrass 
or  obstruct  the  administration  of  justice. 

"This  respondent  further  says,  that  such  has  been  the  estab- 
lished law  of  this  State  for  over  thirty  years  past,  and  that 
said  court  has  no  judicial  power  to  change  the  same. 

"This  respondent  takes  this  occasion  to  renew  his  repeated 
expressions  of  confidence  in  the  ability  and  integrity  of  said 
court,  and  of  the  individual  members  of  the  same,  and  as 
evidence  thereof,  gives  the  following  article,  which  was  pub- 
lished under  his  supervision,  in  said  paper,  issued  on  the  26th 
day  of  September,  1872,  that  is  to  say: 


i(  ( 


The  SujDreme  Court  of  Illinois,  although,  perhaps,  too 
ready  to  grant  motions  for  supersedeas,  has  no  sympathy  with 
criminals.      The  judges   are   all  men    infinitely  above   such 
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suspicion.  It  is  their  business  to  examine  every  case  appealed  to 
them,  without  any  bias,  one  way  or  the  other,  taking  note 
solely  of  the  facts  presented  in  each  case.  The  question  for 
the  higher  court  to  decide  is  this:  Did  the  accused,  from 
first  to  last,  have  a  fair  trial?  The  presumption  is  that  he  did, 
and  the  rule  is  to  grant  a  supersedeas  only  in  case  it  is  clear 
that  he  did  not  have  a  fair  trial.  While  we  cordially  com- 
mend the  zeal  of  the  j)rosecuting  attorney  and  of  our  courts, 
in  their  efforts  to  check  the  appalling  frequency  of  murders 
in  this  city  and  county,  we  suggest  to  them  more  caution  in 
observing  all  the  forms  and  technicalities  of  the  law  in  the 
conduct  of  future  murder  trials.  The  supreme  court  will  cer- 
tainly continue  to  insist  upon  it,  and  every  supersedeas  granted 
acts  as  a  premium  upon  murder.' 

"  This  respondent  further  says,  that  at  the  time  of  the  publi- 
cation of  said  article,  first  mentioned,  there  was  an  intense 
excitement  in  the  community,  and  particularly  in  the  city  of 
Chicago,  on  account  of  frequent  murders,  and  the  escape  of 
the  perpetrators  thereof,  and  this  respondent  is  informed,  and 
believes,  and  so  he  understood  at  the  time,  that  the  design  of 
said  article  was  to  impress  upon  the  community  the  importance 
of  electing  members  to  the  nexl,  general  assembly  of  this  State, 
who  would  remedy  the  defects  in  the  criminal  laM's  thereof, 
by  which  criminals  are  able  to  escape  punishment,  and  not  to 
reflect  on  the  ability  or  integrity  of  said  court,  or  any  member 
thereof,  nor  to  impede,  embarrass  or  obstruct  the  administra- 
tion of  justice." 

"  Wherefore,  this  respondent  prays  that  said  rule,  as  against 
him,  may  be  discharged.  Andeew  Shuman." 

"  State  of  Illinois,  \ 
Cook  County.         j 

"Andrew  Shuman,  being  duly  sworn,  says  he  is  one  of  the 

respondents    named   in  the  foregoing    answer,   and  that  the 

matters  stated  in  said  answer  are  true. 

Andrew  Shuman." 
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"  Subscribed  and  sworn  to  before  me  this  31st  day  of  Octo- 
ber, 1872.  Cyrus  J.  Coese, 

Notary  Public." 

* 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
people  : 

I  desire  in  this  case  respectfully  to  call  the  attention  of  the 
court  to  the  following  authorities,  which  in  my  judgment  are 
conclusive  upon  the  question  of  the  power  of  this  court  to 
issue  a  writ  of  attachment  against  the  respondents,  for  the  pub- 
lication of  the  matters  and  things  contained  in  the  information 
herein  filed. 

It  is  a  contempt,  punishable  by  attachment,  to  publish 
remarks  in  a  newspaper,  which  have  a  tendency  to  prejudice 
the  public  with  respect  to  the  merits  of  a  cause  depending  in 
court,  and  to  corrupt  the  administration  of  justice.  4  Black. 
Com.  286;  Ex  parte  Biggs,  54  North  Car.  202;  ib.  398;  1 
Dall.  319. 

A  publication  pending  a  suit,  reflecting  on  the  court,  the 
parties  to  the  suit,  the  witnesses,  the  jurors  or  the  counsel,  is  a 
contempt  of  court.  Hollingsworth  v.  Duane,  Wallace,  77,  102 ; 
Branson's  case,  12  Johns.  460;  4  Black.  Com.  286. 

The  publication  of  a  paper  to  prejudice  the  public  mind  in 
a  cause  depending,  is  a  contempt,  if  it  manifestly  refer  to  the 
suit,  though  it  do  not  expressly  appear  on  the  face  of  the 
writing,     Bespublioa  v.  Passmore,  3  Yates,  438. 

Denying  any  criminal  or  disrespectful  design,  in  publica- 
tions reflecting  on  the  proceedings  before  the  court,  will  not 
justify  the  party,  if  they  appear  to  the  court  to  amount  to  a 
contempt.     People  v.  Freer,  1  Caines,  485,  518. 

The  provision  in  the  Constitution  of  the  United  States, 
that  the  trial  of  all  crimes  shall  be  by  jury,  does  not  take  away 
the  right  of  courts  to  punish  contempt  in  a  summary  manner. 
The  provision  is  to  be  construed  to  relate  only  to  those  crimes 
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which  by  our  former  laws  and  customs  had  been  tried  by  a 
jury.     Hollingsioorth  v.  Duane,  Wallace,  77,  106. 

The  House  of  Representatives  of  the  United  States  may 
punish  persons  not  members  thereof  for  contempt.  Anderson 
V.  Dunn,  6  Wheat.  204. 

This  power  is  incident  to  all  legislative  bodies,  and  extends 
to  the  imprisonment  of  the  party  for  a  period  not  beyond  the 
adjournment  or  periodical  dissolution  of  such  bodies.     lb. 

This  power  is  also    incident  to   courts  of  law  and  equity. 
Mariner  v.  Dyer,  2  Greenleaf,  165;  State  v.  White,  Charlt.  136 
Yates  v.  Lansing,  9  Johns.  395;  6  Johns.  337  ;  4  Johns.  316 
Trial  of  Smith  &  Ogden,  73;  State  v.  T^pfon,  1  Blackf  166 
1st  Burr's  Trial,  352;  Clarh  v.  People,  1  Breese,  266;  8  Conn. 
379;    United  States   v.  Hudson,  7   Cranch   32;  see  1   Kent's 
Com.  3d  ed.  300  (note  B). 

See  also  the  case  of  State  v.  Ilatthews,  37  New  Ham.  453,  and 
authorities  there  quoted. 

In  the  celebrated  case  of  The  Commonwealth  v.  Johrt  J)an- 
bridge,  2  Vir.  Cases,  414,  the  court  say  :  "  They  can  not  but 
feel  it  a  delicate  task  to  define  and  decide  upon  the  extent  of 
their  own  powers,  nor  be  ignorant  that  the  judgment  they  are 
called  upon  to  render  may  expose  them,  on  the  one  hand,  to  the 
imputation  of  timidity  and  irresolution,  or  on  the  other,  to 
that  of  usurpation  and  tyranny.  The  verity  of  these  suspicions 
would  not  be  more  unworthy  of  the  judges  than  the  fact  of 
their  shrinking  from  this  question  because  of  the  consequences 
in  which  themselves  might  be  involved  in  it.  *  *  *  In 
this  country  we  know  of  no  privileges  but  such  as  exist  for 
the  public  good.  Many  such  privileges  we  have,  from  those 
which  appertain  to  the  legislature  itself  down  to  such  as  belong 
to  the  lowest  executive  officer.  Those  which  surround  the 
administration  of  justice  belong  to  the  same  order.  Courts, 
their  officers  and  process,  are  shielded  from  invasion  and  insult, 
not  from  any  imaginary  sanctity  in  the  institutions  themselves 
or  the  persons  of  those  who  compose  them  (as  in  the  political 
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and  ecclesiastical  establishments  of  another  hemisphere)^  but 
solely  for  the  purpose  of  giving  them  their  due  weight  and 
authority^  and  to  enable  those  who  admister  them  to  discharge 
their  functions  with  impartiality^  fidelity  and  effect. 

"  This  is  the  true  test  of  every  privilege  not  granted  by 
statute,  and  is  the  spirit  of  every  one  (not  merely  private) 
which  is  so  secured.  The  political  character  of  the  judiciary, 
and  the  tendency  of  the  duties  which  are  devolved  upon  it, 
have  rendered  it  necessary  to  invest  it  with  a  considerable, 
share  of  these  privileges. 

"It  is  confessedly  the  weakest  branch  of  all  governments, 
wielding  neither  wealth,  force  nor  patronage.  Its  duties  con- 
sist in  adjusting  and  settling  the  contested  rights  of  individuals, 
in  controling  their  turbulence  and  punishing  their  crimes. 
These  duties  are  often  of  a  severe  and  rigorous  character,  and 
they  are  generally  to  be  discharged  in  almost  immediate  con- 
tact with  those  on  whom  they  act.  Their  exercise  will 
frequently  elicit  the  angry  passions,  or  excite  unworthy  and 
sinister  attempts  to  bias  or  avert  their  operation,  and  where 
there  is  little  real  power  and  no  patronage,  a  certain  degree 
of  external  dignity  may  have  been  considered  necessary  to 
supersede  a  too  frequent  resort  to  the  actual  powers  of  the 
courts." 

In  4  Blackstone,  283,  that  writer  says :  "  The  contempts 
that  are  thus  punished  are  either  direct,  which  openly  insult 
or  resist  the  powers  of  the  courts,  or  the  persons  of  the  judges 
who  preside,  etc. ;"  and  on  page  285,  in  enumerating  the  con- 
tempts which  degrade  the  judicial  authority,  he  refers  to  one 
which  consists  "  in  speaking  or  writing  contemptuously  of 
the  court  or  judges  acting  in  their  judicial  capacity." 

If  the  matters  complained  of  arise  at  a  distance,  of  which 
the  court  can  not  have  so  perfect  a  knowledge,  unless  by  the 
confession  of  the  party  or  the  testimony  of  others,  it  will  in 
its  discretion  award  the  proper   process  to  bring  the   party 
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before  it,  of  wliicli  process  of  attachment  is  one.  2  Vir.  Cases, 
p.  436. 

That  to  scandalize  a  court  by  speaking  or  writing,  either  in 
its  presence  or  absence,  is  a  high  contempt.  Let  the  judges 
of  a  court  be  proclaimed  in  public  print  as  corrupt  cowards, 
when  acting  in  their  judicial  capacity,  and  how  long  will  it 
be  before  such  judges  and  the  courts  held  by  them  will  be 
covered  with  opprobrium  and  contempt  ?     lb.  436. 

It  is  a  high  contempt,  punishable  as  aforesaid,  to  publish, 
by  speaking  or  writing,  anything  during  the  pendency  of  a 
particular  cause  in  any  such  court,  by  which  an  imputation  is 
cast  upon  the  judges,  or  any  one  of  the  judges,  as  to  their 
purity,  impartiality  or  integrity  as  respects  that  cause.  Cbm- 
monwealih  v.  Danhridge,  2  Vir.  Cases,  436  ;  2  Atkyns ;  Oswald's 
case,  and  the  case  of  The  King  v.  Barler,  Strange,  444. 

I  do  not  desire  to  enter  upon  an  extended  argument  upon 
the  merits  of  this  application  for  a  writ  of  attachment,  and 
therefore  content  myself  by  referring  this  honorable  court  to 
the  above  authorities. 

Messrs.  Beckwith,  Ayer  &  Kales,  for  the  respondents. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

The  respondents,  Charles  L.  "Wilson  and  Andrew  Shuman, 
have  been  placed  under  a  rule  to  show  cause  why  an  attach- 
ment should  not  issue  against  them  for  contempt.  The 
information  filed  by  the  Attorney  General,  upon  which  the 
rule  was  made,  sets  forth  that  one  of  the  respondents  is  the 
proprietor,  and  the  other  the  chief  editor,  of  a  newspaper  pub- 
lished in  the  city  of  Chicago,  called  The  Chicago  Evening 
Journal,  and  presented  as  a  ground  for  this  proceeding,  an 
editorial  article  published  in  that  paper  on  the  16th  day  of 
October.    The  article  was  set  out  at  length  in  the  information. 
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It  is  entitled  "  The  case  of  Rafferty."  Rafferty  had  recently 
been  tried  for  murder,  in  Cook  county,  found  guilty  and  sen- 
tenced to  death.  A  writ  of  error,  staying  the  execution  of 
the  sentence  until  the  further  order  of  this  court,  had  been 
granted^  and  this  writ  of  error  was  pending  and  undetermined 
before  us  at  the  date  of  the  publication.  The  article  published 
is  as  follows : 


"The  Case  of  Rafferty." 

"  At  the  time  a  writ  of  supersedeas  was  granted  in  the  case 
of  the  murderer  Chris.  Raiferty,  the  public  was  blandly 
assured  that  the  matter  would  be  examined  into  by  the  Su- 
preme Court  and  decided  at  once — that  possibly  the  hanging 
of  this  notorious  human  butcher  would  not  be  delayed  for  a 
single  day.  Time  speeds  away,  however,  and  we  hear  of 
nothing  definite  being  done.  Rafferty's  counsel  seems  to  be 
studying  the  policy  of  delay,  and  evidently  with  success.  The 
riff-raff  who  contributed  fourteen  hundred  dollars  to  demon- 
strate that  '  hanging  is  played  out,'  may  now  congratulate 
themselves  on  the  success  of  their  little  game.  Their  money 
is  operating  splendidly.  We  have  no  hesitancy  in  prophesying 
clear  through  to  the  end  just  what  will  be  done  with  Rafferty. 
He  will  be  granted  a  new  trial.  He  will  be  tried  somewhere, 
within  a  year  or  two.  He  will  be  sentenced  to  imprisonment 
for  life.  Eventually  he  will  be  pardoned  out.  And  this,  in 
spite  of  all  our  public  meetings,  resolutions,  committees,  vir- 
tuous indignation,  and  what  not.  And  why?  Because  the 
sum  of  fourteen  hundred  dollars  is  enough  nowadays  to  enable 
a  man  to  purchase  immunity  from  the  consequences  of  any 
crime. 

"  If  next  winter's  session  of  the  legislature  does  not  herme- 
tically seal  up  every  chink  and  loophole  through  which 
murderers  now  escape,  it  will  deserve  the  bitter  censure  of 
every  honest  man  in  Illinois.  We  must  simplify  our  mode  of 
procedure  in  murder  trials.  The  criminal  should  be  tried  at 
14 — 64th  III. 
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oncG;  and  when  found  guilty^  should  be  hanged  at  once, — and 
the  quicker  hanged  the  better.  The  courts  are  now  completely 
in  the  control  of  corrupt  and  mercenary  shysters, — the  jackals 
of  the  legal  profession, — who  feast  and  fatten  on  human  blood 
spilled  by  the  hands  of  other  men.  All  this  must  be  remedied. 
There  can  be  found  a  remedy,  and  it  must  be  found." 

To  the  rule  granted  upon  the  motion  of  the  Attorney  Gen- 
eral, the  respondents  have  severally  a-nswered  under  oath. 
They  have  declined  to  argue  the  case,  either  orally  or  in 
writing,  though  opportunity  has  been  allowed  for  that  purpose. 

The  respondent  Wilson  admits,  in  his  answer,  that  he  is  the 
proprietor  of  the  newspaper,  but  denies  all  knowledge  of  the 
article  prior  to  its  publication.  While  this  fact  should  influ- 
ence the  degree  of  the  punishment  to  which  he  may  be  liable, 
it  does  not  exonerate  him  from  responsibility.  The  respondent 
Shuman  admits  he  is  the  editor  in  chief.  He  denies  the 
authorship  of  the  article,  but  says  he  read  it  before  its  publi- 
cation, and  permitted  it  to  be  published.  Both  respondents 
disavow  any  intentional  disrespect  to  the  court,  or  any  design 
to  embarrass  the  administration  of  justice,  and  insist  that  they 
have  the  right  to  examine  the  proceedings  of  every  depart- 
ment of  the  government  of  this  State,  and  that  they  are  not 
responsible,  in  a  proceeding  of  this  character,  for  the  truth  of 
their  publications,  or  for  the  motives  with  which  they  may  be 
made,  "  save  when  such  publications  impede,  embarrass  or 
obstruct  the  administration  of  justice." 

They  state,  under  the  solemnities  of  an  oath,  as  a  fact  within 
their  personal  knowledge,  that  "  such  has  been  the  established 
law  of  this  State  for  over  thirty  years  past,  and  that  said  court 
has  no  judicial  power  to  change  the  same."  Such  a  sworn 
statement,  as  to  the  law  of  contempt  applicable  to  newspaper 
publications,  is  somewhat  remarkable.  If  "we  give  to  the 
saving  clause,  in  their  answers,  the  interpretation  which  it 
was  possibly  designed  to  bear,  the  statement  may  be  accepted 
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not  merely  as  a  truth,  but  as  a  truism.  The  only  ground  for 
pronouncing  any  act  or  publication  a  contempt  of  court,  is, 
that  it  tends  in  its  final  results  to  "impede,  embarrass  or 
obstruct  the  administration  of  justice."  If,  on  the  other  hand, 
the  respondents  designed  to  say,  or  to  be  understood  as  saying, 
that  they  are  privileged  to  make  any  publications  concerning 
proceedings  in  court,  however  false,  to  assail  the  integrity  of 
the  court,  or  to  endeavor  to  inflame  popular  passion  concern- 
ing cases  pending  before  it,  and  not  be  liable  to  attachment 
for  contempt,  unless  it  appears  that  the  publication  complained 
of  really  has  the  actual  and  visible  efPect  of  impeding,  embar- 
rassing or  obstructing  the  administration  of  justice,  in  a 
manner  susceptible  of  proof  as  an  accomplished  fact, — if  the 
answers  are  to  be  understood  in  this  sense,  it  is  to  be  regretted 
that  the  respondents  were  not  better  advised  as  to  the  law,  be- 
fore swearing  what  the  law  is. 

The  revised  code  of  1845,  in  speaking  of  the  Supreme  Court, 
contains  the  following  provision  :  "  The  said  court  shall  have 
power  to  punish  contempts  offered  by  any  person  to  it  while 
sitting."     This  act  has  never  been  re^Dealed  or  modified. 

In  the  case  of  Stuart  v.  The  PeoxAe,  3  Scam.  405,  decided  in 
1842,  a  similar  provision  in  the  statute  of  1829,  in  regard  to 
circuit  courts,  came  before  this  court  for  construction.  The 
court,  after  saying  that  the  statute  might,  with  great  jDropriety, 
be  regarded  as  a  limitation  upon  the  power  of  the  court  to 
punish  for  any  other  contempts  than  those  committed  in  its 
presence,  add  the  following  most  significant  and  important 
qualification  :  "  In  this  power  would  necessarily  be  included 
all  acts  cahukdcd  to  impede,  embarrass  or  obstruct  the  court 
in  the  administration  of  justice.  Such  acts  would  be  con- 
sidered as  done  in  the  presence  of  the  court." 

The  respondents  evidently  had  this  case  before  them  when 
their  answers  were  drawn.  They  use  its  language,  with  the 
exception  of  a  most  material  word,  which  changes  the  meaning 
of  the  entire  sentence.     The  respondents  say  the  rule   is,  that 
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publications  are  a  contempt  only  when  tliey  impede,  embarrass 
or  obstruct  the  administration  of  justice.  Tiie  rule  laid  down 
by  this  court  was,  that  they  are  a  contempt  when  they  are 
calculated  to  have  that  effect.  The  difference  is  radical,  and 
marks  precisely  the  difference  between  the  guilt  or  innocence 
of  the  respondents  in  this  case.  They  swear  to  a  rule  which 
would  require  us  to  say  that  we  have  actually  been  impeded, 
embarrassed  or  obstructed  in  the  administration  of  justice, 
before  we  can  hold  the  respondents  guilty  of  contempt.  The 
true  test  is,  not  whether  the  court  has  been  weak  or  base 
enough  to  be  actually  influenced  by  a  publication,  but  whether 
it  was  the  object  and  tendency  of  the  publication  to  produce 
such  an  effect. 

It  need  hardly  be  said  that  we  can  not  accept,  as  a  reason 
for  discharging  the  rule,  the  disclaimer  in  the  answers  of  any 
intentional  disrespect  or  any  design  to  embarrass  the  adminis- 
tration of  justice.  The  meaning  and  intent  of  the  respondents 
must  be  determined  by  a  fair  interpretation  of  the  language 
they  have  used.  They  can  not  now  escape  responsibility  by 
claiming  that  their  words  did  not  mean  what  any  reader  must 
have  understood  them  as  meaning. 

No  candid  man  can  deny  that  the  article  in  question  was 
well  calculated  to  make  upon  the  public  mind  the  impression 
that  the  court,  in  a  pending  case,  was  influenced  by  money  in 
its  judicial  action,  and  that  it  could  be  so  influenced  in  other 
cases.  Neither  can  it  be  denied  that  the  article  seeks  to 
intimidate  the  court  as  to  the  judgment  to  be  pronounced  in  a 
case  then  pending  and  involving  the  life  or  death  of  a  human 
being.  The  article  declares  that  the  money  raised  for  Rafferty 
"  is  operating  splendidly ; "  predicts  that  he  will  be  granted  a 
new  trial,  and  avers  that  "  the  sum  of  fourteen  hundred  dollars 
is  enough  nowadays  to  enable  a  man  to  purchase  immunity 
from  the  consequences  of  any  crime,"  and  that  "the  courts 
are  now  completely  in  the  control  of  corrupt  and  mercenary 
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shysters — the  jackals  of  the  legal  profession."  This  language 
will  bear  but  one  interpretation. 

I  shall  not  stop  to  cite  and  discuss  the  authorities  bearing 
on  the  law  of  contempt,  as  that  labor  has  been  performed  by 
another  member  of  the  court.  I  merely  quote  the  rule  as 
laid  down  by  Bishop,  an  American  writer,  in  his  work  on 
Criminal  Law,  section  216.  He  uses  the  following  language : 
"  According  to  the  general  doctrine,  any  publication,  whether 
by  parties  or  strangers,  which  concerns  a  case  pending  in  court, 
and  has  a  tendency  to  prejudice  the  public  concerning  its  merits, 
and  to  corrupt  the  administration  of  justice,  or  which  reflects 
on  the  tribunal  or  its  proceedings,  or  on  the  parties,  the  jurors, 
the  witnesses  or  the  counsel,  may  be  visited  as  a  contempt." 

Whether  tested  by  this  common  law  definition  or  by  the  rule 
laid  down  by  this  court  in  the  case  of  Stuart,  already  cited, 
there  is  no  room  for  doubt  that  the  article  in  question  must  be 
held  a  contempt  of  flagrant  character.  '  It  related  to  a  case  in 
court  involving  in  its  final  issues  a  human  life.  The  answers 
of  the  respondents  state  that  at  the  time  of  the  publication 
"  there  was  an  intense  excitement  in  the  community,  and 
particularly  in  the  city  of  Chicago,  on  account  of  frequent 
murders,  and  the  escape  of  the  perpetrators  thereof."  This  is 
no  doubt  true,  and  this  article  seems  to  have  been  studiously 
written,  with  a  \ie\\  to  direct  popular  clamor  against  this 
court,  and  compel  it  either  to  affirm  the  judgment  sending 
RaflPerty  to  execution,  or  incur  the  imputation  of  bribery,  and 
the  clamor  of  an  angry  city  to  be  echoed  throughout  the  State 
by  a  portion  of  the  Chicago  press.  The  demand  was  not  that 
we  should  calmly  examine  the  record  of  Rafferty^s  trial  to  see 
whether  his  conviction  had  been  legal,  but  that  we  should  give 
him  over  to  execution,  because  there  was  such  impunity  for 
crime  in  the  city  of  Chicago  that  it  was  necessary  some  man 
should  be  immediately  hung.  We  have  since  examined  the 
record  of  this  man's  conviction,  and  reversed  the  judgment,  all 
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the  members  of  tlie  court  holding  that  a  plain  provision  of 
the  statute  had  been  violated  on  his  trial. 

Let  us  say  here^  and  so  plainly  that  our  position  can  be 
misrepresented  only  by  malice  or  gross  stupidity^  that  we  do 
not  deprecate,  nor  should  we  claim  the  right  to  punish,  any 
criticism  the  press  may  choose  to  publish  upon  our  decisions, 
opinions  or  official  conduct  in  regard  to  cases  that  have  passed 
from  our  jurisdiction,  so  long  as  our  action  is  correctly  stated, 
and  our  official  integrity  is  not  impeached.  The  respondents 
are  correct  in  saying  in  their  answers  that  they  have  a  right  to 
examine  the  proceedings  of  any  and  every  department  of  the 
government. 

Far  be  it  from  us  to  deny  that  right.  Such  freedom  of  the 
press  is  indispensable  to  the  preservation  of  the  freedom  of  the 
people.  But  certainly  neither  these  respondents  nor  any 
intelligent  person  connected  with  the  press,  and  having  a  just 
idea  of  its  responsibilities  as  well  as  its  powers,  will  claim 
that  it  may  seek  to  control  the  administration  of  justice  or 
influence  the  decision  of  pending  causes. 

A  court  will,  of  course,  endeavor  to  remain  wholly  uninflu- 
enced by  publications  like  that  under  consideration,  but  will 
the  community  believe  that  it  is  able  to  do  so?  Can  it  even 
be  certain  in  regard  to  itself?  Can  men  always  be  sure  of 
their  mental  poise?  A  timid  man  might  be  influenced  to 
yield,  while  a  combative  man  would  be  driven  in  the  opposite 
direction.  AVhether  the  actual  influence  is  on  one  side  or  the 
other,  so  far  as  it  is  felt  at  all,  it  becomes  dangerous  to  the 
administration  of  justice.  Even  if  a  court  is  happily  com- 
posed of  judges  of  such  firm  and  equal  temper  that  they 
remain  Avholly  uninfluenced  in  either  direction,  nevertheless  a 
disturbing  element  has  been  thrown  into  the  council  chamber, 
which  it  is  tlic  wise  policy  of  the  law  to  exclude. 

Eegard  it  in  whatever  light  we  may,  we  can  not  but  consider 
the  article  in  question  as  calculated  to  embarrass  the  adminis- 
tration of  justice,  whether  it  has  in  fact  done  so  or  not,  and, 
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therefore,  as  falling  directly  within  the  definition  of  punish- 
able contempts,  announced  by  this  court  in  the  case  of 
Stuart  V.  The  People.  It  is  a  contempt,  because,  in  a  pending 
case  of  the  gravest  magnitude,  it  reflects  upon  the  action  of 
the  court,  impeaches  its  integrity,  and  seeks  to  intimidate  it  by 
the  threat  of  popular  clamor. 

It  may  be  said  that,  as  long  as  the  court  was  conscious  it 
had  not  been  frightened  from  its  propriety  by  the  article  in 
question,  the  wiser  course  would  have  been  to  pass  it  by  in 
silence. 

So  far  as  we  are  personally  concerned,  we  should  have  pre- 
ferred to  do  so.  We  desire  no  controversy  with  the  press. 
But  a  majority  of  the  court  were  of  opinion  that  this  publi- 
cation could  not  be  disregarded  without  infidelity  to  our  duty. 
By  our  relations  to  the  bar,  to  the  suitors  in  our  court,  to  the 
entire  judiciary  of  the  State,  and  to  the  State  itself,  we  felt 
constrained  to  call  the  persons  responsible  for  this  publication 
to  account. 

It  may  further  be  said,  that  this  article  could  do  no  perma- 
nent injury  to  a  court  strong  in  the  consciousness  of  its  own 
integrity,  and  in  the  confidence  reposed  in  it  by  the  people, 
and,  therefore,  the  publication  was  unworthy  of  notice.  It  is 
quite  true  that  a  solitary  paragraph,  under  ordinary  circum- 
stances, would  have  probably  been  innocuous.  It  is  to  be 
observed,  however,  that  the  answers  of  the  respondents  speak 
of  the  existing  excitement  in  Chicago  in  regard  to  unpun- 
ished crime,  and  in  that  state  of  the  public  mind  there  was 
great  probability  that  this  article  would  win  a  ready  credence 
if  permitted  to  go  unchallenged.  Public  meetings  had  been 
held,  committees  had  been  appointed  to  aid  in  the  suppression 
of  crime.  The  papers  of  Chicago,  circulating  throughout  the 
State  and  the  north  west,  had  called  attention  to  this  subject. 
It  was  made  a  frequent  topic  of  discussion  in  the  public  prints, 
and  when,  finally,  this  article  appeared,  in  a  paper  of  noted 
sobriety  and  respectability,  containing  charges  and  imputations 
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against  this  courts  which  were  simply  infarnouS;  the  majoritv 
of  the  court  felt  that  it  was  necessary  for  the  good  name  of 
the  State,  within  and  without  its  borders,  and  necessary  in 
order  to  preserve  the  confidence  of  the  people  wholly  un- 
shaken in  this  court,  to  request  the  Attorney  General  to  move 
for  a  rule  against  these  respondents.  The  majority  of  the 
court  still  think  they  have  acted  wisely.  AVe  have  been 
controlled  by  no  feeling  of  personal  malignity,  and  do  not 
propose  to  inflict  a  severe  punishment.  We  wish  to  call  the 
attention  of  the  press  to  the  limits  which  circumscribe  their 
comments  on  judicial  proceedings,  and  to  remind  them  of  the 
obligations  imposed  upon  them  by  the  great  power  which  they 
confessedly  wield.  Especially  do  we  desire  to  keep  the  judicial 
reputation  of  the  State  free  from  the  appearance  of  dishonor, 
and  to  prevent  the  growth  of  that  distrust  in  the  minds  of  our 
own  people  that  would  certainly  follow  the  circulation  of 
articles  like  the  one  under  consideration,  if  permitted  to  go 
unrebuked. 

The  loss  of  public  confidence  in  our  integrity  would  be  a 
calamity  little  less  than  the  loss  of  official  integrity  itself.  The 
pomp  and  circumstance  which  in  England  aid  to  clothe  the 
courts  and  the  law  with  dignity  and  power,  are  not  in  con- 
sonance with  our  republican  form  of  government.  In  this 
country  the  power  of  the  judiciary  rests  upon  the  faith  of  the 
people  in  its  integrity  and  intelligence.  Take  away  this  faith 
and  the  moral  influence  of  the  courts  is  gone  and  popular 
respect  for  law  impaired.  Law  with  us  is  an  abstraction.  It 
is  personified  in  the  courts  as  its  ministers,  but  its  efficacy 
'depends  upon  the  moral  convictions  of  the  people.  When 
confidence  in  the  courts  is  gone,  respect  for  the  law  itself  will 
speedily  disappear,  and  society  will  become  the  prey  of  fraud, 
violence  and  crime. 

The  one  element  in  government  and  society  which  the  Ameri- 
can people  desire,  above  all  things  else,  to  keep  free  from  the 
taint  of  suspicion,  is  the  administration  of  justice  in  the  courts. 
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So  long  as  this  is  kept  pure^  a  community  may  undergo  extreme 
misgovernment  and  still  prosper.  But  when  these  tribunals 
have  become  corrupt,  and  public  confidence  in  them  is  des- 
troyed, the  last  calamity  has  come  upon  a  people,  and  the 
object  of  its  social  organization  has  failed.  The  protection  of 
life,  liberty  and  property  is  the  final  aim  of  all  government. 
This  is  accomplished  by  an  honest  administration  of  just  laws. 
The  people,  by  their  representatives,  may  be  relied  upon  to  pass 
such  laws,  but  unless  they  are  honestly  administered,  neither 
life,  liberty  nor  property  enjoys  the  security  which  it  is  the 
object  of  government  and  society  to  give.  If  the  time  shall 
unhappily  ever  come  when  the  judiciary  of  this  State  has 
become  hopelessly  corrupt  and  justice  is  bought  and  sold,  the 
loss  of  its  moral  and  material  well-beino;  will  as  certainly 
follow  as  the  night  follows  the  day. 

We  are  glad  to  say,  that  for  more  than  half  a  century  the 
judiciary  of  this  State  has  not  only  enjoyed  the  confidence  of 
the  people,  but  also  has  received  the  support  of  the  press. 
Never  before,  so  far  as  the  members  of  this  court  are  aware, 
has  the  integrity  of  this  tribunal  been  assailed  by  a  public 
journal.  The  respectability  of  the  paper  in  which  the  article 
in  question  has  appeared,  and  the  circumstances  surrounding 
its  publication,  have  given  it  a  gravity  which  a  casual  article 
of  like  import  would  not  possess.  We  have  personally  felt 
great  reluctance  to  taking  notice  of  the  publication,  but  our 
consciousness  of  the  mischief  that  may  be  done  in  embarrassino; 
the  administration  of  justice,  and  impairing  the  moral  autno- 
rity  of  the  judiciary  throughout  the  State,  if  this  article  is  to 
stand  as  an  unpunished  precedent,  has  compelled  us  to  issue  the 
rule,  and  now  compels  us  to  order  an  attachment. 

It  is  the  judgment  of  a  majority  of  the  court  that  an  attach- 
ment issue  against  Charles  L.  Wilson  and  Andrew  Shuman, 
returnable  forthwith. 
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Walker,  J.  I  am  also  of  the  opinion  that  a  writ  of  attach- 
ment should  issue  in  this  case. 

Mr.  Justice  McAllister,  concurring : 

At  the  return  of  the  rule  to  show  cause,  the  defendants 
did  not  appear  in  person,  but  caused  their  separate  returns 
under  oath  to  be  filed  by  attorneys,  who  declined  to  appear  and 
argue  the  questions  raised  by  the  returns.  In  this  aspect  of 
the  case,  it  is  unnecessary  to  consider  how  far  the  matters  set 
forth  go  in  excuse  of  the  publication;  because,  if  the  defend- 
ants relied  upon  an  excuse  only  they  should  have  appeared  in 
their  own  proper  person.  Not  having  done  so,  no  mere  excuse 
can  be  regarded  as  a  cause  for  discharging  the  rule,  but  only  as 
going  to  the  question  of  punishment,  in  the  event  that  the  court 
finds  the  absence  of  a  legal  justification  in  the  return.  Tlie 
People  V.  Freer,  1  Caines  R.  519. 

The  only  legal  justification  sought  to  be  established  by  the 
returns,  is  the  disavowal  of  a  bad  intent  and  matter  of  law 
arising  upon  the  face  of  the  whole  proceedings.  In  this  behalf, 
their  position  is  that  they  have  the  legal  right  to  do  just  what 
they  have  done,  and  this  court  has  no  poAver  or  authority,  by 
this  proceeding,  to  call  their  acts  into  question,  inquire  into 
their  motives  or  the  pernicious  tendency  of  the  publication. 
The  editor  of  the  paper  states  his  position  thus  :  "  This  respond- 
ent is  advised  and  believes  that  the  publication  of  said  article 
had  no  tendency  to  impede,  embarrass  or  obstruct  the  admin- 
istration of  justice  in  said  court ;  that  it  was  not  so  designed 
and  had  not  that  tendency ;  and  this  respondent  does  and  will 
insist  that  he  had,  and  still  has,  the  right,  as  managing  editor  of 
said  paper,  to  examine  the  proceedings  of  any  and  every  depart- 
ment of  the  government  of  this  State,  and  that  he  is  not 
responsible  for  the  truth  of  such  publication,  nor  for  the  motives 
with  which  they  were  or  are  made,  by  the  summary  process  of 
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attachment  for  contempt,  save  when  such  publications  impede, 
embarrass  or  obstruct  the  administration  of  justice." 

This  position  has  been  deliberately  taken,  and  it  is  all  there 
is  of  the  case.  If  it  has  been  well  taken,  the  rule  should  be 
discharged ;  if  ill,  the  attachment  should  issue.  For  the  pur- 
pose of  analyzing  the  alleged  justification,  we  will  treat  it  as 
in  the  nature  of  a  plea  in  bar.  Then  what  are, its  elements? 
By  the  return,  actual  participation  in  the  act  of  publication 
by  the  editor,  and  constructive  by  the  proprietor,  are  admit- 
ted. Then  the  only  fact  presented  is  the  one  of  intent,  by  a 
disavowal  of  any  bad  intent ;  for  the  question,  whether  or  not 
the  publication  had  a  tendency  or  was  calculated  to  impede, 
embarrass  or  obstruct  the  administration  of  justice,  is  clearly 
a  question  of  law,  to  be  determined  by  the  court  upon  inspec- 
tion of  the  article.     So  also  is  that  of  the  power  of  the  court. 

The  return  impliedly  admits,  that  if  the  publication  had  the 
tendency  to  either  impede,  embarrass  or  obstruct  the  admin- 
istration of  justice,  the  power  of  the  court  to  punish  the 
defendants  for  a  contempt  exists ;  but  it  claims  virtually  that 
the  exercise  of  the  power  is  precluded  by  the  disavowal  of 
any  bad  intent,  and  defendants'  denial  that  the  article  had  any 
such  pernicious  tendency.  If  the  publication  had  the  perni- 
cious tendency  which  is  claimed  for  it  on  behalf  of  the  people, 
it  is  believed  that  no  respectable  authority  can  be  found  to  the 
effect  that  a  disavowal  of  a  bad  intent  amounts  to  a  justification. 
It  would  be  contrary  to  the  rule  of  law  that  every  man  must 
be  presumed  to  intend  the  natural  and  necessary  consequences 
of  his  own  deliberate  acts.  In  the  case  of  The  People  v.  Freer, 
above  cited,  which  was  a  proceeding  like  this,  the  point  was 
expressly  adjudicated,  by  the  Supreme  Court  of  New  York, 
Kent,  J.  delivering  the  opinion  of  the  court.  "  AYe  can  not 
but  perceive,"  said  that  great  judge,  "that  the  disavowal  of  any 
bad  intent  will  not  do  away  with  the  pernicious  tendency  or 
effect  of  publications  reflecting  on  judicial  proceedings  which 
are  before  us." 
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I  have  said  that  tlie  construction  and  tendency  of  the  article 
iu  question  were  a  matter  of  law  for  the  court.  Of  the  tru'^h 
of  this  proposition  there  can  be  no  doubt.  But  the  court  Is 
bound  to  give  it  a  fair  and  reasonable  construction^  according 
to  the  natural  and  common  import  of  the  language  employed; 
and  when  so  construed,  the  question  whether  its  publication 
constituted  a  contempt  which  the  court  is  authorized  to  punish 
by  attachment,  must  be  determined  by  the  character  of  the 
publication  and  the  circumstances  under  which  it  was  made. 

As  to  the  circumstances,  it  will  suffice  to  say,  that  at  the 
time  of  the  publication,  the  case  of  Rafferty,  referred  to  in 
the  article,  was  pending  before  us  for  decision.  This  fact  was 
well  known  to  the  defendants,  and  especially  to  the  editor,  as 
appears  by  both  his  return  and  the  article  itself.  It  is  of 
that  cause  and  its  pendency  here,  that  the  article  speaks ;  and 
the  ordinary  and  natural  meaning  of  the  language  used  con- 
veys, in  the  most  direct  and  unequivocal  manner,  the  charge  of 
corruption,  on  the  part  of  this  court,  in  respect  to  that  very 
case ;  and  was  calculated  and  intended  to  portray  the  character 
and  position  of  the  court  as  being  so  degraded  as  to  be  under 
the  control  of  the  most  unprincipled  and  despicable  class  of 
society.  The  first  paragraph,  relating  to  the  delay  of  the  court 
in  deciding  the  case,  evidently  refers  to  its  action  at  the  time 
of  allowing  the  supersedeas,  in  requiring  Rafferty's  counsel  to 
submit  the  cause,  in  order  that  it  might  be  passed  upon  at  this 
term.  Then  it  proceeds  :  "  The  riff-raff  who  contributed  four- 
teen hundred  dollars  to  demonstrate  that  '  hanging  is  played 
out,'  may  now  congratulate  themselves  on  the  success  of  their 
little  game.  Their  money  is  operating  splendidly.  We  have 
no  hesitancy  in  prophesying  clear  through  to  the  end  just  what 
will  be  done  with  Rafferty.  He  will  be  granted  a  new  trial.  He 
will  be  tried  somewhere,  within  a  year  or  two.  He  will  be 
sentenced  to  imprisonment  for  life.  Eventually  he  will  be 
pardoned  out,  and  this  in  spite  of  all  our  public  meetings,  reso- 
lutions, committees,  virtuous  indignation  and  what  not.     And 
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why?  Because  the  sum  of  fourteen  hundred  dollars  is  enough 
noivadays  to  purchase  immunity  from  the  consequences  of  any 
crime.'"  Then,  that  there  might  be  no  misunderstanding  as  to 
what  is  meant  bv  this  tissue  of  scandal,  there  come  these  sier- 
nificant  words  :  "  The  courts  are  now  completely  in  the  control 
of  corrupt  and  mercenary  shysters — the  jackals  of  the  legal 
profession — who  feast  and  fatten  on  human  blood  spilled  by 
the  hands  of  other  men."  This  expression  would  be  under- 
stood, and  was  intended,  to  refer  to  this  court,  which  was  the 
only  one  previously  alluded  to ;  and  what  more  degrading  and 
scandalizing  charge  could  be  couched  in  language  ?  It  is  well 
understood  by  the  public  that  this  court  is  the  only  one  in  the 
State  which  has  the  power  to  license  and  strike  the  names  of 
attorneys  from  the  rolls.  If  the  court  is  under  the  complete 
control  of  the  vile  class  designated,  the  degradation  must  be 
voluntary  on  the  part  of  the  court,  yet  it  is  here  proclaimed 
to  the  public  that  a  court  which  possesses  the  power  to  rid  itself 
of  the  shysters  and  jackals  of  the  legal  profession,  is  never- 
theless completely  under  their  control.  After  this  charge  is 
followed  what  may  well  be  called  a  threat :  "  All  this  must 
be  remedied;  there  can  be  found  a  remedy,  and  it  must  be 
found." 

The  tendency  of  the  article  is  to  degrade  and  scandalize  the 
court,  to  overawe  its  deliberations  and  extort  a  decision  against 
the  accused.  That  such  was  the  intent  and  purpose,  scarcely 
admits  of  a  doubt.  In  this  attempt  to  extort  a  decision  of 
affirmance  rests  the  great  criminality  of  the  article,  rather  than 
the  reflections  upon  the  court.  Publications  scandalizing  the 
court,  and  intended  to  unduly  influence  and  overawe  its  delib- 
erations in  causes  pending,  are  contempts  which  this  court  is 
authorized  to  punish  by  attachment,  and  it  is  essential  to  the 
dignity  of  character,  the  utility  and  independence  of  the  court, 
that  it  should  possess  and  exercise  such  authority.  Here  the 
corruption  is  imputed,  and  the  effect  jjredicted  in  such  a  man- 
ner as  to  prepare  the  public  mind  to  believe  the  charge,  if  the 
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decision  turns  out  to  be  as  jH'edicted.  Any  well  constituted 
judge  would  receive  the  threats  of  a  mob  gathered  about  the 
court  house  for  the  purpose  of  overawing  his  deliberations 
upon  a  particular  case,  with  far  greater  coolness  and  equa- 
nimity than  such  a  threatened  blot  upon  his  character. 
Whatever  may  be  the  character  of  Rafferty,  however  humble 
and  lowly  in  life,  or  however  bad  a  man  he  may  be,  he  is 
nevertheless  clothed  with  the  same  constitutional  rights 
which  belong  to  the  highest  and  best  citizens  in  the  state. 
He  can  be  deprived  of  his  life  only  by  due  process  of  law.  He 
has  the  same  right  to  invoke  the  safeguards  devised  for  the  pro- 
tection of  innocence  and  to  secure  a  fair  and  impartial  trial,  as 
though  he  were  in  fact  innocent,  and  as  any  other  citizen  might 
do ;  because  the  law  is,  and  in  the  nature  of  things  must  be, 
general  in  its  application.  The  establishment  of  these  rights 
by  our  beneficent  constitution  has  cost  too  much  suffering  and 
blood,  though  in  the  distant  past,  to  be  readily  relinquished  by 
an  intelligent  people ;  and  it  seems  an  extraordinary  spectacle 
to  witness  such  an  attack  upon  the  character  of  this  court, 
acting  under  the  sanction  of  an  oath  of  office,  for  exhibiting  in 
its  judicial  action  a  proper  respect  for  principles  heretofore 
esteemed  so  sacred  and  so  indispensable  to  the  proper  protec- 
tion to  life  and  liberty,  and  I  can  not  refrain  from  remarking 
in  this  connection,  that  if  this  publication  was  made  for  the 
purpose  of  destroying  those  safeguards,  as  a  necessity  for  the 
suppression  of  the  crime  of  murder  in  Chicago,  as  is  avowed 
in  the  return,  such  a  purpose  ought  to  enhance  instead  of  miti- 
gating the  criminality  of  the  publication.  It  would  take  a 
long  time,  in  my  judgment,  to  inspire  those  criminally  disposed, 
those  born  and  reared  in  the  haunts  of  vice,  neglected  by  parents 
nnd  society,  without  moral  development,  with  a  feeling  of  just 
respect  for  the  sanctity  of  human  life,  by  giving  them  examples, 
frequent  examples,  of  the  summary  and  reckless  violation  of 
that  sanctity,  by  the  public  authorities,  under  forms  of  law 
divested  of  all  the  consecrated  principles  for  the  protection  of 
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innocence,  by  trials  which  could  not  be  otherwise  than  grim 
mockeries  of  justice,  controlled,  swayed,  and  their  results  dic- 
tated by  the  passion  and  popular  clamor  of  the  hour.  While 
I  may  truly  say,  that  I  have  no  feelings  of  resentment  for  the 
unwarranted  attack  upon  the  court,  of  which  I  am  a  member, 
yet  for  this  assault  upon  institutions  which  I  have  been  educa- 
ted to  revere,  I  have  feelings  of  deprecation  and  sorrow ;  and 
it  is  to  be  believed  that  a  little  careful  observation  and  sober 
reflection  will  lead  both  the  people  and  the  press  of  Chicago  to 
the  conclusion  that  the  fault  lies  not  in  the  law  nor  yet  in  the 
courts.  It  seldom  happens  that  a  good  and  careful  lawyer, 
who  has  a  good  cause  and  wins  it,  has  any  trouble  with  errors 
in  his  record. 

It  is  an  unpleasant  duty,  but  I  feel  constrained  by  the  deep- 
est convictions  of  conscience,  by  a  lively  regard  for  the  credit 
of  the  State  and  her  institutions,  for  the  administration  of  jus- 
tice, to  concur  in  the  opinion,  that  the  rule  should  be  made 
absolute  and  that  an  attachment  should  issue. 

Me.  Justice  Thornton,  also  concurring : 

A  return  has  been  made  to  the  rule  issued  in  this  case,  in 
which  the  respondents  acknowledge  the  publication  of  the 
article,  in  the  Chicago  Evening  Journal,  and  insist  upon 
the  right,  through  their  paper,  to  examine  the  proceedings  of 
every  department  of  the  government  of  the  State,  and  that 
they  are  not  responsible  for  such  publications,  nor  answerable 
to  the  summary  process  of  attachment  for  contempt,  unless  the 
publications  impede,  embarrass,  or  obstruct  the  administration 
of  justice.  It  is  also  urged  the  publication  had  no  such  ten- 
dency. 

The  cause  pending  in  the  court,  when  the  obnoxious  publi- 
cation was  made,  was  Rafferty  v.  The  People.  Kafferty  had 
been  found  guilty  of  murder,  in  the  court  below,  and  sentenced 
to  be  hanged.     As  was  his  right,  according  to  the  constitution 
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and  laws  of  the  land^  lie  demanded  of  this  Court  a  calm  and 
dispassionate  examination  of  the  facts  and  questions  presented 
in  the  record^  and  insisted  that  the  law  had  been  violated  in 
his  trial  and  conviction. 

The  life  of  a  fellow  man  awaited  our  decision.  The  result, 
to  him,  was  fearful ;  grave  responsibility  rested  upon  the 
court  and  the  counsel,  and  solemn  deliberation  was  required. 

Under  such  circumstances,  the  publication  was  made,  and 
while  the  court  was  in  session.  It  refers  to  the  court,  and 
the  case  pending  in  it ; — intimates  that  the  court  had  blandly 
assured  the  public  that  there  should  be  a  speedy  examination ; 
asserts  that  time  had  sped  away,  and  no  information  had  been 
given  that  any  thing  definite  had  been  done  ; — that  the  pri- 
soner's counsel  was  studying  the  policy  of  delay,  with  success  ; 
that  the  sum  of  fourteen  hundred  dollars,  contributed  to 
demonstrate  that  "  hanging  is  played  out,"  is  operating  splen- 
didly ; — that  the  prisoner  will  be  granted  a  new  trial,  and 
finally  pardoned,  in  spite  of  the  virtuous  indignation  of  the 
public,  "  because  the  sum  of  fourteen  hundred  dollars  is  enough 
nowadays  to  enable  a  man  to  purchase  immunity  from  the  conse- 
quences of  any  crime,'''  and  then  charges  that  "  the  courts  are 
now  completely  in  the  control  of  corrupt  and  mercenary 
shysters — the  jackals  of  the  legal  profession — who  feast  and 
fatten  on  human  blood  spilled  by  the  hands  of  other  men." 
The  slight  allusion  to  the  action  of  the  legislature  can  not 
relieve  the  gross  attack  upon  the  court  and  its  officers.  The 
case  referred  to  in  the  publication  has  been  reversed  by  an 
unanimous  court,  for  manifest  error  in  denying  the  accused  a 
change  of  venue,  and  thus,  it  may  be,  depriving  him  of  an 
impartial  trial,  vouchsafed  to  him  by  the  constitution  and  the 
laws. 

Was  the  publication  a  contempt  of  court  ?  Or  can  there 
be  none,  except  for  disobedience  of  its  orders  or  process,  or 
disorderly  or  contemptuous  behaviour  in  its  presence  ? 
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The  law/ as  it  is  written^  must  answer.  In  2  Hawkins,  220, 
contempts  are  classified,  as  contempts  in  the  face  of  the  court, 
and  contemptuous  words  or  writings  concerning  the  court. 
Again,  they  are  termed  ordinary  or  extraordinary.  The  latter 
consists  of  abusive  and  scandalous  words  respecting  the  court. 
Bouvier's  Inst.  vol.  4,  385.  According  to  Blackstone,  book  4, 
285,  they  may  be  committed  either  in  the  face  of  the  court,  or 
"  by  speaking  or  writing  contemptuously  of  the  court  or 
judges  acting  in  their  judicial  capacity." 

This  court  has  defined  them  to  be,  direct,  such  as  are  offered 
in  the  presence  of  the  court,  while  sitting  judicially,  or  con- 
structive, such,  though  not  in  its  presence,  as  tend  by  their 
operation  to  obstruct  and  embarrass  or  prevent  the  due 
administration  of  justice.     Stuart  y.  The  People,  3  Scam.  395. 

Bishop  thus  defines  constructive  contempts  :  "  According 
to  the  general  doctrine,  any  publication,  whether  by  parties  or 
strangers,  which  concerns  a  cause  pending  in  court,  and  has  a 
tendency  to  prejudice  the  public  concerning  its  merits,  and  to 
corrupt  the  administration  of  justice,  or  reflects  on  the  tri- 
bunal or  its  proceeding,  or  on  the  parties,  the  jurors  or  the 
counsel,  may  be  visited  as  a  contempt."     Vol.  2,  sec.  26. 

In  this  State  the  constitution  has  established  the  judiciary, 
and  made  it  a  co-ordinate  department  of  the  State  government. 
A  necessary  incident  to  its  establishment  is  the  power  to  punish 
for  contempts. 

This  court  held,  in  an  early  case,  that  *he  power  to  punish 
for  contempts  A¥as  an  incident  to  all  courts  of  justice,  inde- 
pendent of  statutory  jJrovisions.  Clark  v.  Tlie  People,  Breese, 
340.  Courts  in  other  States  have  also  announced  the  doctrine 
that  this  power  is  inherent  in  all  courts  of  justice — necessary 
for  self  protection,  and  an  essential  auxiliary  to  the  pure 
administration  of  the  law.  United  States  v.  Neiv  Bedjm^d 
Bridge,  1  Woodbury  &  Minot,  407  ;  State  v.  Johnson,  1  Brevard, 
155;  Yates  v.  Lansing,  9  Johns.  416;  Cassart  v.  The  State,  4 
Ark.  541 ;  Neil  v.  The  State,  4  Eng.  (Ark.)  263 ;   United  States 

15 — 64th  III. 
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V.  Hudson,  7  Cranch,  32.  The  statute  likewise  approves  tlie 
exercise  of  the  power,  when  it  provides  that  the  supreme 
court  "shall  have  power  to  punish  contempts  offered  by  any 
person  to  it  while  sitting."  This  provision  was  in  force  July 
1st;  1829;  and  was  the  law  when  the  decision  in  the  case  of 
Stuart  V.  Tlie  People,  supra,  was  rendered.  The  court  then 
declared  that  the  statute  "  affirms  a  principle  inherent  in  a 
court  of  justice,  to  defend  itself  when  attacked,  as  the  indi- 
vidual man  has  a  right  to  do  for  his  own  preservation." 
The  statute  merely  affirms  a  pre-existent  power,  and  does  not 
attempt  to  restrict  its  exercise  to  contempts  in  the  presence 
of  the  court ;  but  leaves  them  to  be  determined  by  the  princi- 
ples of  the  common  law. 

Without  the  power  courts  could  not  fulfill  their  responsible 
duties  for  the  good  of  the  public.  They  would  lose  all  self 
respect,  and  would  not  perform  the  duty  they  owe  to  the  State, 
if  they  failed  to  struggle  for  their  independence  and  defend 
their  life. 

No  one  doubts  either  the  right  or  duty  of  a  court  to  punish, 
as  contempts,  rude  and  contumelious  behaviour,  breaches  of 
the  peace,  or  any  willful  disturbance  in  its  presence. 

Whence  the  necessity  for  the  exercise  of  the  power  ?  It  is 
that  the  law  may  be  administered  fairly  and  impartially, 
uninterrupted  by  any  influence  which  might  affect  the  safety 
of  the  parties,  or  the  judge  or  officers  of  the  court, — that  the 
court  may  have  that  regard  and  respect  so  essential  to  make 
the  law  itself  respected, — and  that  the  streams  of  justice  may 
be  kejit  clear  and  pure. 

If  the  court  is  scandalized  and  its  integrity  impeached, 
while  a  cause  is  jDending  before  it, — if  the  counsel  are  grossly 
libelled,  and  low  and  obscene  terms  are  applied  to  them,  which 
may  have  the  effect  to  intimidate,  the  consequences  must  be 
the  same  as  if  direct  contempts  are  offered.  The  administra- 
tion of  the  law  is  embarrassed  and  impeded,  the  passions, 
oflen   unconsciously,    are   roused,   the  rights    of  parties   are 
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endangered,    and   a   calm    and    dispassionate    discussion   and 
Investigation  of  causes  are  prevented. 

The  authority  to  punish  for  constructive  contempts  has  been 
recognized  by  numerous  courts,  in  England  and  America.  I 
shall  merely  cite  a  few  of  these  cases.  Respuhlica  v.  Passmore, 
3  Yeates,  441 ;  OsioolcVs  Case,  1  Dallas,  319  ;  People  v.  Freer,  1 
Caines  R.  515;  Tenney's  Case,  3  Foster  (N.  H.)  162;  Hollings- 
worth  V.  Duane,  Wallace  C.  C.  U.  S.  77 ;  United  States  v. 
Duane,  id.  102. 

In  Tenney^s  Case,  the  respondent  was  interested  in  a  suit 
brought  by  his  son  against  one  of  the  defendants  in  a  bill  of 
equity,  in  which  suit  the  son  was  unsuccessful,  but  he  was  not 
a  party  to  and  had  no  interest  in  the  suit  in  equity,  and  while 
the  bill  was  pending  he  caused  copies  thereof  to  be  printed 
and  circulated  extensively.  The  bill  contained  serious  charges, 
and  the  respondent  also  said  that  he  could  stop  the  proceed- 
ings in  equity  if  one  thousand  dollars  were  paid  to  him. 

The  conduct  and  language  were  out  of  the  presence  of  the 
court,  and  it  was  held  to  be  a  contempt,  and  calculated  to  dis- 
turb the  free  course  of  justice.     In  conclusion,  the  court  said  : 

"  The  circulation  of  such  charges,  in  the  absence  of  proof, 
by  a  person  unconnected  with  the  questions  to  be  tried,  was 
dishonorable  and  vindictive  in  the  highest  degree,  and  an 
unwarrantable  interference  with  the  administration  of  justice." 

In  Respuhlica  v.  Passmore,  supra^  the  defendant  affixed  a 
writing  to  a  board  in  the  exchange  room  in  the  city  tavern, 
reflecting  upon  the  parties  to  the  suit,  and  the  court  held  that 
the  publication  of  such  a  paper  prejudiced  the  public  mind 
in  a  cause  depending  in  court,  and  was  a  contempt. 

In  OswokVs  Case,  the  publication  in  a  newspaper,  of  wanton 
aspersions  upon  the  character  of  the  opposite  party,  was  ruled 
to  be  a  contempt,  and  Chief  Justice  McKean  said,  that  with- 
out the  power  to  punish  for  contempts  no  court  could  possibly 
exist. — "  Nay,  that  no  contempt  could,  indeed,  be  committed 
against  us,  we  should  be  so  truly  contemptible." 
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In  the  case  of  The  People  v.  Freer,  supra,  a  publication  was 
made  in  a  newspaper  in  regard  to  a  cause  under  investigation^ 
and  was  intended  to  prejudice  the  public  mind  against  the 
court,  and  to  intimidate  it  in  its  decision  on  the  motion  for  a 
new  trial  in  the  case  of  TJie  People  v.  Oroswell.  Kent,  J. 
afterwards  Chancellor,  delivered  the  opinion  of  the  court,  and 
said  that  publications  scandalizing  the  courts,  or  intending, 
unduly,  to  influence  or  overawe  their  deliberations,  were  con- 
tempts, Avhich  should  be  punished  by  attachment ;  and  that  it 
was  essential  to  their  dignity  of  character,  their  utility  and 
independence,  that  they  should  possess  and  exercise  such 
authority. 

In  United  States  v.  Duane,  there  was  a  publication  in  a 
newspaper,  pending  the  cause,  reflecting  upon  the  court  and 
jury.  The  court  held  that  it  was  a  contempt,  which  had  a 
tendency  to  deter  counsel  and  intimidate  the  court,  if  they 
were  susceptible  of  intimidation. 

In  The  State  v.  Ilorrill,  16  Arkansas,  384,  a  publication  was 
made  in  a  newspaper,  while  the  court  was  in  session,  which, 
in  the  language  of  the  court,  seemed  "  to  intimate,  by  impli- 
cation, that  the  court  was  induced  by  bribery  to  make  the 
decision  referred,  to."  It  was  regarded  as  a  contempt,  and  an 
imputation  upon  the  purity  of  the  motives  of  the  members  of 
the  court  while  acting  officially  in  a  particular  case. 

In  determining  the  sufficiency  of  a  plea  to  the  jurisdiction 
of  the  court.  Chief  Justice  English  delivered  an  able 
opinion,  and  held  that  the  right  to  punish  for  contempts  was 
inherent  in  all  courts  of  justice — a  part  of  their  life  and  a 
necessary  incident  to  the  exercise  of  judicial  powers — that  the 
section  in  the  Bill  of  Hights,  that  "every  citizen  may  freely 
speak,  write  and  print  on  any  subject,  being  responsible  for 
the  abuse  of  that  liberty,"  gave  the  right  to  any  citizen  to 
publish  the  proceedings  and  decisions  of  courts,  to  comment 
upon  them  freely,  discuss  their  correctness,  the  fitness  or  unfit- 
ness of  the  judges,  and  the  fidelity  with  which  they  perform 
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their  public  trusts ;  but  not  by  defamatory  publications,  to 
degrade  the  tribunal,  destroy  public  confidence  in  it,  and  thus 
dispose  the  community  to  set  at  naught  its  judgments  and 
decrees. 

In  the  class  of  constructive  contempts,  this  court  has  said, 
"  would  necessarily  be  included  all  acts  calculated  to  impede, 
embarrass  or  obstruct  the  court  in  the  administration  of 
justice.  Such  acts  would  be  considered  as  done  in  the 
jpresence  of  the  court."     Stuart  v.  The  People,  suipra. 

The  power  is  arbitrary,  and  should  be  exercised  with  pru- 
dence and  moderation,  and  only  in  extreme  cases.  Indeed,  all 
power  is  arbitrary ;  but  this  furnishes  no  reason  why  the 
silent  power  of  a  court  should  not  be  awakened  to  restrain 
wrong,  and  to  check  the  attempt  to  destroy  all  respect  for  the 
law  by  calumniation  of  its  officers,  who  are  the  channels  by 
which  justice  is  conveyed  to  the  people. 

What  is  the  nature  and  character  of  the  publication,  and 
what  is  its  tendency  and  effect  ? 

This  court  is  charged,  impliedly,  if  not  directly,  with 
bribery.  If  such  was  not  the  intent,  words  are  useless  to 
convey  an  intent.  This  court,  and  the  cause  pending  therein, 
are  mentioned,  and  a  new  trial  predicted,  not  because  the 
law  demands  it,  but  because  immunity  from  crime  can  be 
purchased. 

It  is  said  that  the  money  had  been  contributed.  This 
court,  at  the  time,  had  the  control  of  the  cause,  and  ths 
power  to  condemn  or  acquit ;  and  the  charge  is  that  it  is  so 
corrupt  and  debased,  that  it  will  sell  justice  for  a  paltry  sum, 
violate  a  solemn  oath,  and  release  a  murderer  in  willful  disre- 
gard of  the  law. 

The  legislature  is  then  threatened  with  bitter  censure, 
unless  it  provides  the  most  summary  procedure  in  trials  for 
murder,  and  immediate  hanging  upon  conviction. 

Wherefore  this  public  outcry  against  the  criminal  law? 
The  answer  is  given,  because  the  courts  are  now  completely  in 
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the  control  of  corrupt  members  of  the  legal  profession.  This 
is  defamatory  of  the  court,  as  well  as  the  profession,  and  par- 
ticularly so  of  the  counsel  for  the  accused,  an  officer  of  this 
court  of  pure  character  and  high  standing. 

Can  it  be  possible  that  a  court  has  power  to  punish  at 
discretion,  and  in  a  summary  mode,  by  fine  and  imprison- 
ment, slight  and  trivial  oflPeuces  in  its  presence,  merely 
temporary  in  their  effects,  an  undulation  of  the  quiet  surface, 
and  can  not  punish  for  calumny,  and  defamation  and  impeach- 
ment of  its  integrity,  which  tend  to  embarrass  its  action, 
destroy  its  independence,  rob  it  of  its  good  name,  intimidate 
it,  if  timidity  is  an  element  in  its  constitution,  and  eventually 
to  degrade  it? 

Has  it  no  power  to  protect  counsel  from  the  effect  of  publi- 
cations, which  are  calculated  to  deter  them  from  a  bold  and 
manly  defence  of  suitors,  for  fear  of  the  denunciation  of  the 
press  ? 

No  man  who  values  character  more  than  riches,  and  who 
has  a  consciousness  of  his  own  integrity,  can  aspire  to  be  a 
member  of  a  court ;  no  lawyer,  imbued  with  the  spirit  of  an 
honorable  profession,  and  who  appreciates  his  own  manhood, 
will  practice  in  a  court  when  infamous  and  damning  charges 
are  published  against  them  while  a  cause  is  pending, — and 
there  is  no  power  to  stay  the  calumny  and  afford  protection, 
by  summary  punishment. 

The  exercise  of  the  power  to  punish  for  such  publications, 
is  not  an  abridgment  of  the  freedom  of  the  press.  It  can 
be  no  restraint  upon  the  right  to  examine  the  proceedings  of 
every  branch  of  the  government. 

It  is  no  restriction  upon  the  privilege,  secured  to  every 
citizen  in  the  Bill  of  Rights,  that  "  every  person  may  freely 
speak,  write  and  publish,  on  all  subjects,  being  responsible  for 
the  abuse  of  that  liberty ^ 

These  rights  have  Avell  defined  limits.  They  are  correlative, 
and  must  respect  other  rights.     They  are  not  independent  of 
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all  control.  Even  liberty  is  not  unlicensed,  but  is  regulated 
by  law.  The  press  can  be  free,  in  the  broadest  sense  of  the 
term,  without  blackening  character  or  having  a  license  to 
defame.  Every  man  may  freely  speak  and  write  without  indul- 
gence in  slander  or  libel.  Every  branch  of  the  government 
may  be  freely  examined  without  false  accusation,  and  unjust 
charges  of  crime  against  those  who  hold  positions  of  trust. 
The  truth  is  never  to  be  feared,  and  may  always  be  spoken 
and  written ;  but  the  utterance  of  willful  and  deliberate  false- 
hood, disguise  it  as  you  may  with  good  intentions,  is  dangerous 
and  cowardly,  and  deserves  punishment  and  reprobation.  It 
is  an  abuse  of  the  rights  guaranteed  by  the  constitution. 

This  court  has  not  the  power,  nor  the  desire  to  arrogate  it, 
to  direct  or  control  the  press,  in  its  legitimate  sphere.  Free- 
dom of  speech,  and  of  the  press,  should  be  most  jealously 
guarded.  The  utmost  latitude  should  be  allowed  for  fair,  full 
and  free  review  of  the  entire  action  of  the  courts.  Just 
criticism  may  assail  the  opinions,  expose  their  fallacy,  and 
warn  of  their  errors.  The  opinions  of  courts  are  not  solemn 
edicts,  to  be  blindly  assented  to,  but  are  subject  to  calm  and 
fearless  stricture.  The  good  taste  and  severity  of  the 
language, — the  weapons  to  be  employed, — whether  reason  or 
ridicule,  must  be  determined  by  the  writer.  In  popular  gov- 
ernments, neither  the  public  action  nor  official  opinion  of 
persons,  in  positions  of  trust,  can  be  exempt  from  condemna- 
tion by  the  press,  or  in  the  assemblages  of  the  people.  But 
there  must  be  toleration,  for  "  error  of  opinion  should  always 
be  tolerated,  when  reason  is  left  free  to  combat  it."  This 
character  of  animadversion  should  never  be  regarded  as  a 
contempt  of  court. 

The  freedom  of  the  press,  however,  is  fully  protected,  with- 
out licensing  libel  and  ribaldry,  and  charges  of  corruption  and 
bribery,  against  courts  and  their  officers.  Whatever  the 
intent  may  be,  though  it  may  mitigate  the  offence,  it  can  not 
lesson  the  injury  to  character,  or  undo  the  mischief. 
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The  right  of  the  respondents  must  be  conceded  to  examine 
the  proceedings  of  every  department  of  the  government,  not 
in  passion  and  with  abuse,  but  with  fair  and  manly  argument. 
Good  will  then  result,  error  may  be  exposed,  and  reason  will 
resume  its  sway.  Then  the  press  will  be  a  power  and  a  bless- 
ing, and  will  exercise  its  constitutional  right. 

The  publication  under  consideration  is  not  criticism.  Its 
tendency  is  to  embarrass  the  court.  It  charges  crime,  when 
none  exists.  It  is  scandalous,  abusive,  passionate,  in  tone  and 
spirit.  It  impugns  the  integrity  of  this  court,  and  classes  the 
counsel  of  the  accused  amongst  the  most  degraded  of  the  pro- 
fession. Its  false  charges  of  crime  are  calculated  to  disturb 
the  mind  of  the  pure  man,  and  unfit  him  for  the  discharge  of 
arduous  and  responsible  duties.  Abuse  can  never  convince. 
Passion  must  rouse  passion. 

The  tendency  must  be  to  impair  the  usefulness  of  this 
court,  deprive  it  of  resj)ect,  obstruct  it  in  the  due  administra- 
tion of  the  law,  and  if  silently  submitted  to,  so  debase  it  as  to 
present  it  a  spectacle,  beneath  even  contempt. 

I  concur  in  the  issuance  of  the  attachment. 

Mr  Justice  Scott,  dissenting : 

Having  been  opposed  in  the  first  instance  to  issuing  the 
rule  to  show  cause,  I  am  of  opinion,  after  more  mature  reflec- 
tion, that  the  rule  should  not  be  made  absolute. 

Whatever  mav  be  the  true  construction  of  the  article  set 
out  in  the  information,  the  respondents  have  both  denied, 
under  oath,  any  purpose  in  its  publication  to  obstruct  or  influ- 
ence the  administration  of  the  law,  or  any  intention  to  reflect 
upon  the  integrity  of  any  member  of  the  court;  and  this,  it 
seems  to  me,  is  all  that  they  ought  to  be  required  to  do.  Xo 
public  good  can  possibly  result  from  pressing  the  matter  further. 
Independently  of  the  disclaimer  on  the  part  of  the  respond- 
ents, I  am  unable  to  perceive  how  the  article  in  question  could 
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in  any  manner  affect,  hinder  or  obstruct  the  administration  of 
the  law  in  this  court.  The  newspaper  in  which  the  paragraph 
was  printed  Avas  published  in  a  city  distant  from  the  one  where 
the  court  is  now  holding  its  sessions,  and  it  was  not  thrust 
upon  the  attention  of  the  court  by  the  respondents  or  anyone 
else.  It  is  unlike  the  objectionable  article  in  the  case  of 
Stuart  V.  The  People,  3  Scam.  397,  which  was  published  in 
the  city  where  an  important  trial  was  pending  before  a  jury, 
and  which,  with  some  propriety,  could  be  said  to  be  a  con- 
structive contempt,  committed  in  the  presence  of  the  court. 
If  it  is  anything  more  than  simply  an  unjust  criticism  on  the 
court  in  reference  to  a  cause  then  pending,  the  most  unfavora- 
ble view  that  can  be  taken  is  that  it  is  a  constructive  contempt, 
and  as  such  it  could  not  directly  or  indirectly  affect  the  admin- 
istration of  justice  in  an  appellate  court.  I  should  be  very 
unAvilling  to  admit  that  it  could  have  any  such  effect.  It 
seems  to  me  that  the  majority  of  the  court  have  attached  an 
undue  importance  to  a  mere  newspaper  paragraph. 

From  an  early  period  in  the  history  of  our  jurisprudence,  the 
power  has  been  conceded  to  all  courts  of  general  jurisdiction  to 
punish,  in  a  summary  manner,  contempts  committed  in  their 
presence.  The  right  rests  on-  the  necessity  that  was  found  to 
exist  to  enable  courts  to  administer  the  law  without  interruption 
or  improper  interference,  and  to  maintain  their  own  dignity. 
So  indispensable  is  this  power  that  its  just  exercise,  so  far  as 
it  may  be  necessary  for  the  due  protection  of  the  courts,  has 
never  been  questioned. 

The  legislature  has  provided  that  the  Supreme  and  Circuit 
Courts  may  punish  parties  for  contempts  committed  against 
them  while  sitting,  and  it  is  a  very  grave  question  whether  it 
was  not  the  intention,  by  implication  at  least,  to  limit  the 
power  of  courts  to  punish  for  contempts  to  such  as  should  be 
committed  in  their  presence.  I  am  not,  however,  unmindful 
that  courts  of  the  highest  authority  in  this  country  and  in 
England  have  assumed  jurisdiction  to  punish,  in  a  summary 
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manner  and  on  their  own  motion^  what  are  termed  construc- 
tive contempts — such  an  one  as  is  sought  to  be  set  forth  in 
the  information  filed. 

The  exercise  of  this  extraordinary  power  by  a  court  of  final 
jurisdiction  has  ever  been  regarded  as  of  questionable  author- 
ity,  and  one  liable  to  great  abuse,  and  which  might  become 
dangerous  to  the  liberty  of  the  citizen.  Its  exercise  by  the 
courts  in  this  country  has  been  tolerated  rather  than  conceded 
by  constitutional  provisions  or  legislative  enactments.  The 
objection  proceeds  on  the  ground  that  the  court  ought  not 
to  assume  to  be  the  judge  of  the  offence  against  itself,  and  of 
the  mode  and  measure  of  redress,  where  the  law  has  provided, 
and  where  in  the  very  nature  of  things  there  can  be  no  mode 
of  reviewing  the  action  of  the  court  in  the  premises.  There 
has  always  existed  jealousy  against  the  exercise  of  arbitrar}- 
power,  by  any  tribunal,  supposed  to  be  derived  from  common 
law  sources,  and  not  expressly  granted  by  constitutions  or 
the  laws  enacted  by  legislative  assemblies.  It  must  be 
conceded  that  public  journals  have  the  right  to  criticise 
freely  the  acts  of  all  public  officers, — executive,  legislative 
and  judicial.  It  is  a  constitutional  privilege  that  even 
the  legislature  can  not  abridge.  Such  criticism  should 
always  be  just  and  with  a  view  to  promote  the  public  good. 
In  case  the  conduct  of  any  public  officer  is  willfuly  corrupt, 
no  measure  of  condemnation  can  be  too  severe ;  but  when  the 
misconduct  is  simply  an  honest  error  of  judgment,  the  con- 
demnation ought  to  be  mingled  with  charity. 

The  public  have  a  profound  interest  in  the  good  name  and 
fame  of  their  courts  of  justice,  and  esj)ecially  of  the  courts  of 
last  resort.  Everything  that  affects  the  well-being  of  organized 
society,  the  rights  of  property  and  the  liberty  of  the  citizen,  is 
submitted  to  their  final  decision.  The  confidence  of  the  public 
in  the  judiciary  should  not  be  wantonly  impaired.  It  is  all 
important  to  the  due  and  efficient  administration  of  justice 
that  the  courts  of  last  resort  should  possess  in  a  full  measure 
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the  entire  confidence  of  the  people  whose  laws  they  administer. 
All  good  citizens  will  admit  that  he  who  willfuly  and  want- 
only assails  the  courts  by  groundless  accusations,  and  thereby 
weakens  the  public  confidence  in  them,  commits  a  great  wrong, 
not  alone  against  the  courts,  but  against  the  people  of  the 
commonwealth. 

But  who  shall  furnish  the  remedy  ?  Shall  the  court  that 
is  assailed,  or  shall  the  legislative  power  of  the  State?  In 
my  judgment,  there  are  many  and  politic  reasons  why  the 
legislative  power  alone  should  provide  the  remedy,  if  any 
shall  be  found  to  be  necessary.  It  is  far  better  that  the 
judges  of  the  courts  should  endure  unjust  criticism,  and 
even  slanderous  accusations,  than  to  interpose  of  their  own 
motion  to  redress  the  offence  against  themselves,  where  the 
offence  complained  of  is  not  committed  in  their  immediate 
presence.  It  is  a  matter  of  public  history  that  it  has  been 
the  policy  of  the  press  in  this  country  to  uphold  and  maintain 
the  authority  and  dignity  of  the  courts.  If  a  contrary  policy 
should  ever  be  inaugurated  in  this  State,  to  such  an  extent  as 
to  seriously  affect  the  reputation  or  impair  the  efficiency  of  the 
courts  in  the  administration  of  the  law,  I  have  no  doubt  that 
the  legislature  will  afford  an  appropriate  remedy.  It  was  said 
by  this  court,  in  the  case  of  Stuart  v.  The  People,  siqjra,  that 
respect  to  courts  can  not  be  compelled  ;  it  is  the  voluntary  tri- 
bute of  the  public  to  worth,  virtue  and  intelligence,  and  while 
they  are  found  on  the  judgment  seat,  so  long  and  no  longer 
will  they  retain  the  public  confidence. 

Mr.  Justice  Sheldon,  also  dissenting : 

I  do  not  concur  in  the  action  of  the  majority  of  the  court, 
in  this  case. 

I  am  opposed  to  the  exercise  of  the  power  of  punishing  for 
constructive  contempts,  where  the  alleged  contempt  consists 
merely  in  personal  aspersions  upon  a  court,  contained  in  a 
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newspaper  article ;  especially  in  the  case  of  an  appellate  court, 
where  I  am  unwilling  to  admit  that  newspaper  paragraj)hs 
aifect  or  are  calculated  to  embarrass  the  administration  of 
justice. 

Mr.  Justice  Breese  also  dissented  from  the  action  of  the 
majority  of  the  court,  in  entering  the  rule  and  awarding  the 
attachment. 

The  writ  of  attachment  awarded  by  the  court,  was  issued 
on  the  6th  day  of  November,  1872,  in  the  following  form : 

"State  of  Illinois. ^  In  the  Supreme  Court, 

>  Northern  Grand  Division,  September 
j  Term,  A.  D.  1872. 

The  People  of  the  State  of  Illinois,  to  the  Sheriff  of  LaSalle 

County — Greeting : 

"  Whereas,  it  has  been  made  to  appear  that  Charles  L.  Wilson 
and  Andrew  Shuman  have  printed  and  published  an  article, 
which  has  been  adjudged  by  the  said  court,  now  in  session  at 
Ottawa,  in  the  aforesaid  county  and  State,  to  have  been 
printed  and  published  in  contempt  of  said  court  while  so  in 
session,  as  aforesaid. 

"  We,  therefore,  command  you,  that  you  attach  the  said 
Charles  L.  Wilson  and  Andrew  Shuman,  so  as  to  have  their 
bodies  forthwith  before  our  said  supreme  court,  at  Ottawa,  in 
the  county  aforesaid,  to  answer  the  said  court  of  the  said  con- 
tempt, by  them  lately  committed  against  it,  as  it  is  said,  and 
further,  to  do  and  receive  what  our  said  court  shall  in  that 
behalf  consid'er.  Hereof  fail  not,  and  have  you  then  and 
there  this  writ. 

"  Witness,  Charles  B.  Lawrence,  Chief  Justice  of  said 
court,  and  the  seal  thereof,  at  Ottawa,  this  6th  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-two.  W.  M.  Taylor, 

Clerk  of  the  Supreme  Court." 
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On  tlie  8tli  clay  of  JSTovember  the  respondents  appeared  in 
court,  in  answer  to  the  writ  of  attachment,  whereupon  the 
Chief  Justice  pronounced  the  following  sentence  : 

You,  Charles  L.  Wilson  and  Andrew  Shuman,  are  before 
this  court  under  an  attachment  for  contempt,  in  consequence 
of  an  article  relating  to  a  cause  pending  in  this  court,  and 
published  in  a  newspaper  of  which  you,  Charles  L.  Wilson, 
are  the  proprietor,  and  you,  Andrew  Shuman,  are  the  chief 
editor. 

In  the  opinion  delivered  by  the  majority  of  this  court, 
when  passing  upon  your  return  to  the  rule  to  show  cause 
why  an  attachment  should  not  issue  against  you,  we  have 
said  all  that  we  desire  to  say  in  regard  to  the  character 
of  the  publication,  and  the  injury  which  such  publications 
tend  to  cause  to  the  administration  of  justice.  It  was  then 
held  that  your  answer  showed  no  reason  why  an  attachment 
should  not  issue.  It  now  only  remains  to  impose  upon  you  a 
penalty  for  the  offence.  It  is  in  the  power  of  the  court,  in 
cases  of  this  character,  to  punish  by  both  fine  and  imprison- 
ment. We  have,  however,  no  desire  to  inflict  a  severe  penalty. 
Our  object  will  be  accomplished  if  we  show  to  the  press  that 
it  can  not  be  permitted  to  attempt  to  influence  the  decision  of 
cases  pending  in  the  courts.  We  are  not  unmindful  of  the  fact 
that  neither  of  you  wrote  the  objectionable  article,  and  that 
you,  Charles  L.  Wilson,  did  not  see  it  before  its  publication. 
We  shall  impose  upon  you  only  a  moderate  fine,  as  we  can 
not  believe  you  are  likely  to  commit  similar  offences  in  the 
future. 

You,  Charles  L.  Wilson,  are  adjudged  to  pay  a  fine  of 
$100,  and  you,  Andrew  Shuman,  are  adjudged  to  pay  a  fine 
of  $200,  to  the  treasurer  of  this  State.  You  are  also  adjudged 
to  pay  the  costs  of  this  proceeding.  The  fine  will  be  paid  to 
the  clerk  of  this  court,  who  is  directed  to   remit  the  same 
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immediately  to  the  State  treasurer^  and  procure  his  receipt 
therefor,  to  be  filed  among  the  papers  in  this  case. 

The  sheriff  will  hold  the  respondents  in  his  custody  until 
the  fine  and  costs  are  paid  to  the  clerk. 


Anthony  Hazelbakee 

V. 

Mary  Ann  Goodfellow. 

« 

1.  Husband  and  wife — earnings  of  the  latter  under  the  act  of  1869. 
Under  the  act  of  the  24th  of  March,  1869,  where  a  husband  deserts  his 
wife  and  children,  all  the  earnings  of  the  wife,  together  with  those  of  the 
minor  children,  are  free  from  liability  for  the  debts  of  the  husband.  After 
the  abandonment,  the  wife,  in  supporting  and  caring  for  the  minor  ehil 
dren,  must  be  held  entitled  to  their  earnings. 

2.  At  the  common  law,  the  earnings  of  the  wife  belonged  absolutelj^  to 
the  husband,  and  the  same  rule,  under  the  act  of  1869,  applies  where  the 
labor  is  performed  for  the  husband  or  is  bestowed  on  his  business  or  is 
used  in  producing  the  products  of  his  business  or  calling. 

3.  But  where  the  labor  is  for  another  person  with  the  assent  of  the 
husband,'' then  she  becomes,  tinder  the  statute,  absolutely  entitled  to  re- 
ceive and  hold  the  earnings  from  such  labor,  whether  in  property  or 
money. 

4.  If,  with  the  assent  of  the  husband,  the  wife  were  to  carry  on  any 
kind  of  business,  she  would  be  entitled  to  the  profits,  if  it  was  hona  fide 
hers,  and  there  was  no  intent  to  shield  the  husband's  property  from  his 
creditors. 

5.  So,  the  husband  may,  if  the  transaction  is  not  tainted  with  fraud, 
permit  his  wife  to  raise  and  sell  grain,  stock  and  other  farm  products,  so 
as  to  entitle  her  to  receive  the  profits  free  from  liability  for  the  debts  of 
the  husband.  . 


1872.]  Hazelbaker  v.  Goodfellow.  239 

Opinion  of  the  Court. 

6.  A  married  woman  brought  an  action  of  replevin  to  recover  aboi;t 
five  hundred  bushels  of  corn  and  a  mule,  claimed  by  the  plaintiff  as  her 
sole  property,  and  which  had  been  seized  under  an  execution  issued  on  a 
judgment  against  her  husband.  The  debt  for  which  the  judgment  was 
recovered  was  created  in  January,  1870.  Tlie  plaintiff  and  her  husband 
were  married  in  England  a  number  of  years  before,  and  had  lived  together 
until  within  three  years  before  the  commencement  of  the  suit,  in  Ma}^ 
1872.  Until  that  time  the  husband  had  been  the  head  of  the  family,  com- 
posed of  the  wife  and  several  children.  He  at  that  time  deserted  his 
family,  saying  to  them  he  would  support  himself,  and  thej^  must  do  the 
same.  The  corn  was  planted  and  cultivated  by  the  plaintilf  and  the  chil- 
dren after  the  desertion,  she  having  rented  the  ground,  and  paid  the  rent, 
on  which  it  was  grown.  The  husband  at  no  time  made  any  claim  to  the 
property  replevied,  and  he  contributed  no  more  than  a  few  daj^s  labor  iii 
the  cultivation  of  the  corn,  for  which  he  was  hired  and  paid  by  his  wife 
the  same  as  any  other  hired  hand;  nor  did  he  incur  any  expense  or  lia- 
bility for  the  cultivation  of  the  corn  or  the  rent  of  the  ground  on  which  it 
was  grown:  Held,  that,  under  the  act  of  1869,  the  wife  was  entitled  to  the 
corn,  free  from  the  debts  of  her  husband. 

7.  The  mule  sought  to  be  recovered  was  from  a  mare  that  had  been 
received  in  exchange  for  a  horse  prior  to  1869.  The  horse  was  purchase'! 
by  the  husband  with  means  earned  by  the  wife  while  they  lived  together, 
and  before  the  enactment  of  the  24th  of  March,  1869,  and  the  horse  thus 
purchased  was  traded  for  the  mare  before  that  time:  Held,  thsit  as  the 
earnings  of  the  wife  prior  to  1869  belonged  to  the  husband,  the  horse  pui-- 
chased  with  such  earnings  was  his  property,  and  also  the  mare  for  wliich 
the  horse  was  traded,  and,  under  the  rule  that  in  the  absence  of  some 
.agreement  or  contract  to  the  contrary  the  increase  of  all  domestic  animals 
belongs  to  the  owner  of  the  dam,  the  mule  was  the  property  of  the  hus- 
band. 

Appeal  from  the  Circuit  Court  of  Woodford  county  j  the 
Hon.  S.  L.  Richmond,  Judge,  presiding. 

Messrs.  Chitty  &  Page,  and  Messrs.  Bangs  &  Shaw,  for 
the  appellant. 

Messrs.  Burns,  Barnes  &  Newell,,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  replevin,  brought  by  appellee  in  the 
circuit  court  of  Woodford  county,  against  appellant,  for  about 
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five  hundred  bushels  of  corn  and  a  mule,  claimed  by  appel- 
lee as  her  sole  property,  and  which  was  seized  under  an 
execution  and  a  judgment  against  the  husband  of  appellee. 
It  apjjears  that  the, debt  was  created  in  January,  1870;  that 
the  appellee  and  her  husband  were  married  about  eighteen 
years  since  in  England,  and  had  lived  together  until  about  three 
years  before  this  suit  was  brought.  Until  that  time,  the  hus- 
band had  been  the  head  of  the  family,  composed  of  the  wife 
and  several  children.  He  at  that  time  deserted  his  familv. 
When  he  did  so,  he  said  to  them  he  would  support  himself, 
and  they  must  do  the  same. 

The  corn  was  planted  and  cultivated  by  appellee  and  the 
children,  she  having  rented  the  ground  and  paid  the  rent  on 
which  it  was  grown.  The  husband  of  appellee  at  no  time 
made  any  claim  to  the  property  replevied;  and  appellee  testi- 
fied he  contributed  no  more  than  a  few  days  labor  in  its  cul- 
tivation, for  which  he  was  hired  and  paid  by  his  wife  as  she 
would  have  done  any  other  hired  hand;  nor  did  he  incur  any 
expense  or  liability  for  its  culture  or  the  rent  of  the  ground 
upon  which  it  was  grown. 

The  mule  was  from  a  mare  that  had  been  received  in 
exchange  for  a  horse  prior  to  1869.  The  horse  was  purchased 
by  the  husband  with  means  earned  by  the  wife  whilst  they 
lived  together,  and  before  the  enactment  of  the  24th  of  March, 
1869;  and  the  horse  thus  purchased  was  traded  for  the  mare 
before  that  time.  It  is  claimed  by  appellant  that  the  corn, 
although  cultivated  and  raised  by  the  wife  and  the  children 
whilst  separated  from  the  husband,  belongs  to  him  and  is 
liable  for  his  debts,  and  tliat  the  mule  is  also  liable,  as  it 
came  from  a  mare  owned  by  the  husband.  On  the  other 
hand,  it  is  contended  that  the  corn  belongs  to  the  wife  under 
the  provisions  of  the  act  of  1869,  and  that  as  the  earnings  of 
the  wife  paid  for  the  horse  that  was  exchanged  for  the  mare 
that  produced  the  mule,  it  also  belongs  to  her. 

The  act  of  1869  declares  that  a  married  woman  shall  be 
entitled  to  receive   and  possess  her  own  earnings   and  sue  for 
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the  same  in  her  OAvn  name^  free  from  the  interference  of  her 
husband  and  his  creditors,  but  it  provides  that  she  shall  have 
no  compensation  for  labor  performed  by  her  minor  children 
or  husband. 

Under  this  enactment,  we  can  entertain  no  doubt  that 
•where  the  husband  deserts  his  wife  and  children,  that  all  of 
her  earnings,  together  with  those  of  the  children,  are  free 
from  liability  to  be  subjected  to  the  debts  of  the  husband. 
When  he  abandons  them,  he  at  the  same  time  abandons  all 
claim  to  their  labor  and  their  earnings.  The  act  of  1869  was 
manifestly  intended  to  embrace  such  a  case.  After  such  an 
abandonment,  it  can  not  be  said  that  the  wife  continues  to 
labor  for  him;  and  in  supporting  and  caring  for  the  minor 
children,  she  must  be  held  entitled  to  their  earnings.  And 
whether  a  husband  has  abandoned  his  family,  is  a  question 
that  must  be  determined  by  a  jury  from  all  of  the  evidence; 
and  it  must  appear  that  there  is  a  real  and  not  a  pretended 
abandonment,  to  authorize  the  wife  to  hold  the  property  pro- 
duced by  the  labor  of  the  wife  and  the  minor  children.  If  it 
is  only  apparent  or  cellusive  simply  to  protect  property  from 
execution,  then  the  accumulations  from  the  labor  would  be- 
long to  the  husband. 

At   the   common   law,  the   earnings   of  the  wife   belonged 

absolutely  to  the  husband;  and  the  same  rule,  under  the  act 

■of  1869,  applies  where  the  labor  is  performed  for  the  husband 

or  is  bestowed  on  his  business,  or  in   acquiring  the  products 

of  his  business  or  calling.     But  where  the  labor  is  for  another 

person,  with   the   assent   of  the  husband,  then   she   becomes, 

under  the  statute,  absolutely  entitled  to  receive  and  hold  the 

earnings  from  such  labor,  whether  it  be  in  property  or  money. 

If,  with  the  assent  of  the  husband,  the  wife  were  to  carry  on 

any  kind  of  business,  she  would   be  entitled  to  the  profits,  if 

it  was  bona  fide  hers,  and  not  intended  to  shield  the  husband's 

property  from  his  creditors.     So,  no  reason  is  perceived  why 

a  husband  might  not,  if  the  transaction  were  not  tainted  with 

fraud;  permit  his  wife  to  raise  and  sell  grain^  stock  and  other 
16— 64th  III 
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farm  products,  and  receive  the  profits.  But  in  such  case,  the 
transaction  would  have  to  be  fair  and  free  from  fraud  as  to 
creditors.  To  be  effective,  the  act  of  1869  seems  to  require 
this  construction. 

But  the  earnings  of  the  wife  prior  to  1869',  at  least,  belonged 
to  the  husband  ;  and  where  they  were  converted  into  a  horse,^ 
it  became  the  property  of  the  husband.  It  was  paid  for  witb 
the  means  of  the  husband,  and  could  only  be  his.  And 
where  the  horse  was  exchanged  for  the  mare,  it  was  paid  for 
with  property  belonging  to  the  husband,  and  the  property 
thus  acquired  became  his.  Nor  could  the  husband  donate 
the  horse  or  the  mare  to  the  wife,  so  as  to  vest  her  with  title. 
At  the  common  law,  the  husband  and  wife  were  incapable  of 
entering  into  contracts  or  agreements ;  could  neither  buy 
from  nor  sell  to  each  other,  nor  make  a  valid  gift,  except 
through  the  interposition  of  a  trustee.  The  act  of  1861, 
whilst  enabling  the  wife  to  acquire  and  hold  property  inde- 
pendent of  the  husband,  prohibits  her  from  receiving  and 
holding  property  from  her  husband.  The  husband  in  this 
case  could  not  make  a  valid  gift  of  the  horse  or  mare  to  his 
Avife,  so  as  to  protect  it  from  his  creditors. 

It  seems  to  be  a  general  rule  that  the  offspring  of  all  ani- 
mals, as  well  as  the  growth  and  increase  of  property,  follows 
the  ownership  of  the  property  itself.  Hence,  unless  there  be 
some  agreement  to  the  contrary,  the  increase  of  all  domestic 
animals  belong  to  the  owner  of  the  dam.  Hence  it  follows 
that  the  mule  belonged  to  the  husband,  who  is  shown  to  have 
been  the  owner  of  its  dam  ;  and  he  being  the  owner,  it  was 
liable  to  be  seized  and  sold  under  execution  for  the  payment 
of  his  debts,  unless  exempt  under  the  law  allowing  one  horse, 
not  exceeding  in  value  $100,  to  be  exempt  to  the  head  of  the 
familv  when  residin":  with  the  same.  But  we  are  unable  to 
find  in  the  evidence  that  the  mule  was  claimed  as  exempt 
from  sale  under  execution  ;  nor  does  it  appear  that  there  were 
not  other  horses  belonging  to  the  defendant  in  execution  that 
were  claimed  as  exempt.     To  be  availing,  the  property  must 
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be  claimed  under  the  statute;  whilst  in  this  case  we  can  not 
see  that  any  such  claim  of  the  mule  was  made,  except  by  the 
instruction,  which  had  no  evidence  upon  which  it  could  be 
based,  and  it  was  error  to  give  it.  'J  he  case  was  tried  on  the 
theory  that  the  mule  belonged  to  appellee,  and  not  that  it  was 
exempt  from  sale  on  execution.  All  instructions  given  which 
contravene  the  rules  we  have  announced  in  this  opinion,  were 
erroneous,  and  should  not  have  been  given,  and  those  refused 
which  accord  with  the  rule  here  announced  should  have  been 
given.  But  inasmuch  as  the  evidence  fails  to  support  the  ver- 
dict as  to  the  ownership  of  th*e  mule,  and  the  jury  were  mis- 
directed, the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Judgment  reversed, 

Mr.  Justice  Scott,  dissenting : 

I  am  of  opinion  that  the  property  in  controversy  belonged 
to  the  appellee,  and  that  the  judgment  of  the  circuit  court 
should  be  affirmed. 


James  LANaABiER 

V. 

The  Fairbury,  Pontiac  and  Northwestern  R.  R.  Co. 

Sunday — of  judicial  proceeding  on  such  day — whether  valid.  A  writ  of 
injunction  may  lawfully  issue  on  a  Sunday,  when,  to  prevent  irreparable 
injury  to  property,  an  imperious  necessity  demands  the  prompt  interposi- 
tion of  chancery.* 

♦See  act  of  March  25, 1874,  Gross'  Stat.  vol.  3,  p.  236;  Rev.  Stat.  1874,  p.  581,  giving 
the  power  to  issue  an  injunction  on  Sunday. 
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Writ  of  Error  to  the  Circuit  Court  of  Livingston  county; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  A.  E.  Harding  and  Mr.  J.  B.  Young,  for  the  plaintiflF 
in  error. 

Messrs.  Pillsbury  &  Lawrence,  and  Mr.  L.  E.  Payson, 
for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  \r\  the  Livingston  circuit  court, 
praying  for  a  writ  of  injunction  to  restrain  tlie  Fairbury, 
Pontiac  and  Northwestern  Railway  Company  from  taking 
possession  of  one  of  the  principal  streets  (Walnut)  in  the  in- 
corporated town  of  Fairbury,  for  the  purpose  of  grading,  tie- 
ing  and  ironing  the  same  for  the  track  of  their  railroad. 

The  bill  is  filed  by  a  large  property  owner  on  the  street  to 
be  taken  by  the  railway,  and  it  alleges  that  the  company,  im- 
mediately after  twelve  o'clock  of  the  night  pf  Saturday,  with 
a  large  force  of  men,  had  taken  violent  possession  of  the  street 
for  the  express  and  avowed  purpose  of' finishing  their  track 
through  its  entire  length  before  the  next  Monday  morning  j 
and  that  they  had  selected  Sunday  for  the  work,  for  the  express 
purpose  of  evading  an  injunction,  and  avoiding  the  process 
of  court,  and  for  the  purpose  of  obtaining  and  holding  the 
street  without  paying  for  it  or  the  damages  thereby  occasioned 
to  the  property  owners  upon  it;  that  the  company  has  not 
paid  or  offered  to  pay  anything  to  any  person  injured  by  the 
proposed  occupancy  of  that  street,  nor  taken  any  steps  or 
measures  to  estimate  the  damages  or  have  the  same  assessed 
in  pursuance  of  law. 

It  is  also  alleged  that  the  company  is  wholly  insolvent,  and 
if  it  is  permitted  to  take  possession,  control  and  use  that  street, 
for  the  purpose  of  operating  their  trains  over  the  same,  with- 
out paying  complainant  the  damages  he  will  sustain  in  con- 
sequence thereof,  he  will  be  without  remedy  in  the  premises, 
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and  will  absolutely  lose  at  leastone-half  the  value  of  his  prop- 
erty in  consequence  thereof,  and  that  the  grading  for  railway 
purposes  will  greatly  injure  the  street  and  complainant's  prop- 
erty; and  unless  the  company;,  the  contractors  and  their  agents 
and  servants  are  restrained  by  injunction  issued  forthwith, the 
road  will  be  finished  through  the  street  to-day,  Sunday  ;  and 
that  the  company  and  its  contractors  are  doing  the  Avork  on 
this  day — Sunday — in  order  to  avoid  paying  complainant  his 
damages,  and  to  defraud  him  out  of  the  same,  which  they 
will  accomplish  successfully  unless  immediately  enjoined  by 
process  of  the  court. 

This  bill  was  presented  to  the  master  in  chancery,  in  the 
absence  of  the  circuit  judge,  on  Sunday,  The  writ  of  injunc- 
tion was  ordered  by  the  master  on  that  day,  and  issued  by  the 
clerk  and  served  by  the  sheriff  on  the  same  day. 

At  the  September  term  following,  a  motion  was  made  to 
quash  the  writ,  which  was  allowed,  and  the  bill  dismissed. 

Complainant  brings  the  record  here  by  writ  of  error,  and 
assigns  this  action  of  the  court  as  error. 

The  bill,  on  its  face,  presents  strong  grounds  for  the  inter- 
ference of  a  court  of  chancery,  and  justified  the  ordering  and 
issuing  a  writ  of  injunction.  But  the  defendant  insists,  if 
this  be  so,  no  valid  writ  could  issue  on  Sunday.  He  insists 
that  the  order  of  the  master  in  chancery,  being  made  on  Sun- 
day, Avas  void,  for  the  reason  it  was  a  judicial  act,  and  Sunday 
is  not  a  judicial  day. 

As  a  general  proposition,  it  may  be  conceded  Sunday  is  not 
a  day  in  law  for  proceedings,  contracts,  etc.     2  Inst.  264. 

Anciently,  however,  courts  of  justice  did  sit  on  Sunday. 
The  early  Christians  of  the  sixth  century,  and  before,  used 
all  days  alike  for  hearing  of  causes,  not  sparing  the  Sunday 
itself;  but  in  the  year  517  a  canon  was  promulgated  exempt- 
ing Sundays.  Other  canons  were  adopted  in  subsequent  years 
exempting  other  days,  which  were  all  revised  and  adopted  by 
the  Saxon  kings,  and  all  confirmed  by  William  the  Conquerer 
and  Henry  the  Second,  and  in  that  way  became  a  part  of  the 
common  law  of  England.     Swann  v.  Broome,  3  Burrow,  1595, 


246  Laxgabier  ^.  F  ,  P.  &  N.  ^Y.  R.  H.  Co.  [Sept.  T., 

Opinion  of  tlie  Court. 

By  the  canons  of  the  church,  Sunday  was  decreed  dies  non 
juridieus,  and  by  the  same  canons  other  days  were  declared  un- 
juridical,  as  the  day  of  the  Purification  of  the  Blessed  Virgin 
Mary,  the  Feast  of  the  Ascension,  the  Feast  of  St.  John  the 
Baptist^  and  All  Saints  and  All  Souls  Fays.  These  were  as 
much  unjuridical  days  as  Sunday,  yet  the  most  devoted  ad- 
mirer of  the  common  law  would  not  hesitate  to  say  that  the 
proceedings  of  a  court  of  justice  in  this  State  on  either  of 
those  davs  would  be  valid.  Yet,  by  the  common  law,  no  valid 
judicial  act  could  be  performed  on  either  oi"  those  days. 
Why,  then,  if  such  an  act  can  be  done,  and  have  binding  force, 
on  those  unjuridical  days  in  this  State,  should  not  equal 
efiicacy  be  accorded  to  the  same  act,  if  done  on  the  other  un- 
juridical day,  viz:  Sunday? 

It  is  answered,  that  secular  employment  of  any  kind  is  pro- 
hibited by  our  criminal  code,  and  reference  is  made  to  section 
144. 

We  had  occasion,  in  Johnson  v.  The  People,  31  111.  469,  to 
express,  briefly,  our  views  of  this  question,  the  case  being  one 
where  a  recognizance  had  been  taken  by  a  magistrate  on  Sun- 
dav,  from  which  the  cognizor  sought  to  be  discharged,  on  the 
ground  that,  having  been  taken  on  Sunday,  and  being  a  judi- 
cial act,  it  M'as  void  and  of  no  effect.  This  court  said,  gener- 
ally judicial  acts  can  not  be  performed  on  Sunday,  but  the  re- 
cognizance was  held  to  be  valid,  and  no  violation  of  the  sec- 
tion referred  to;  that  we  were  to  understand  by  the  Avord 
"necessity,"  not  a  physical  and  absolute  necessity,  but  the 
moral  fitness  and  propriety  of  the  Avork  done  under  the  cir- 
cumstances of  each  particular  case — that  any  work,  therefore, 
necessary  to  be  done  to  secure  the  public  safety  by  the  safe- 
keeping of  a  felon,  or  delivering  him  to  bail,  must  come 
within  the  true  meaning  of  the  exception  in  the  statute;  that 
neither  the  peace  nor  good  order  of  society  was  disturbed  by 
such  a  proceeding,  as  it  may  be,  and  usually  is,  silently  con- 
ducted. 
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The  notion  that  Sunday  is  a  day  so  sacred  that  no  judicial 
net  can  be  performed,  had  its  origin  with  ecclesiastics  of  an 
unenlightened  age,  and  rests  upon  no  substantial  basis,  and  if 
it  is  the  doctrine  of  the  common  law,  it  need  not  have  applica- 
tion here,  in  this  day  of  thought  and  increased  enlightenment. 
Men  are  freeer  now  than  then,  and  are  permitted  to  regard 
acts  as  innocent  and  harmless,  which  were   then  deemed  sac- 

rellffions  and  worthy  of  anathema.     So  Ions:  as  our  own  stat- 
er* .^  o 

ute  is  not  violated — so  long  as  nothing  is  done  which  it  for- 
bids, there  can  be  no  reasonable  ground  for  complaint. 

There  is  nothing  in  our  constitution  of  government  inhib- 
iting the  general  assembly  from  declaring  Sunday  to  be  dies 
juridicus.  One  step  has  been  taken  in  that  direction  by  pro- 
viding by  law,  as  follows  :  On  proof  being  made  before  any 
judge  or  justice  of  the  peace  or  clerk  of  the  circuit  court 
within  this  State,  that  a  debtor  is  actually  absconding,  or  con- 
cealed, or  stands  in  defiance  of  an  officer  duly  authorized  to 
arrest  him  on  civil  process,  or  has  departed  this  State  with  the 
intention  of  having  his  eifects  and  personal  estate  removed  out 
of  the  State,  or  intends  to  depart  with  such  intention,  it  shall 
be  lawful  for  the  clerk  to  issue,  and  the  sheriff  or  other  officer 
to  serve  an  attachment  against  such  debtor  on  a  Sunday,  as 
on  any  other  day,  as  is  directed  in  this  chapter.  R.  S.  1845, 
oh.  9,  sec.  27. 

Here,  this  dies  non  juridicus  was  selected  by  the  railway 
oompany  as  the  proper  day  to  commit  a  great  outrage  upon 
private  and  public  rights,  believing  the  arm  of  the  law  could 
not  be  extended  on  that  day  to  arrest  them  in  their  high- 
handed and  unlawful  design.  To  the  complainant  the  acts  they 
were  organized  to  perpetrate  on  that  day  were  fraught  with 
irreparable  injury.  Feeble  indeed  would  be  the  judicial  arm 
if  it  could  not  reach  such  miscreants. 

To  save  a  debt  of  twenty  dollars,  judicial  acts  can  be  per- 
formed on  Sunday,  and  maintained  as  well.  To  prevent  the 
ruin  of  an  individual,  such  an  act  must  not  be  done!  ''Lame 
and  impotent  conclusion." 
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In  Comyn's  Digest,  title  "Temps/'  under  the  head,  Dies  non 
Juridicus,  it  is  said,  the  chancery  is  always  open.  So  the  Ex- 
chequer may  sit  upon  a  Sunday  or  out  of  term.  P.  333  (C.  5). 
There  is  nothing,  to  an  intelligent  mind,  revolting  in  this. 

Suppose,  in  times  of  high  political  excitement,  a  citizen  is 
indicted  for  treason,  and  judgment  of  death  pronounced 
against  him  by  a  servile  judge,  who,  not  a  slave  of  the  Crown, 
as  were  Tressilian,  Scroggs  and  Jefferies,  but  yet  the  slave  of 
an  enraged  populace,  on  an  indictment  never  Teturned  into 
court,  or  found  by  a  grand  jury,  and  defective  in  every  essen- 
tial, and  this  judgment  pronounced  on  Saturday,  and  the  time 
of  his  execution  fixed  on  the  following  Monday.  To  arrest 
this  proposed  judicial  murder,  an  application  is  made  to  a 
member  of  the  appellate  court  on  the  intervening  Sabbath  t 
who  would  justify  the  judge,  should  he  fold  his  arms  and,  on 
the  plea  the  day  was  not  a  judicial  day,  suffer  the  victim  to- 
be  led  to  execution  ? 

The  necessity  of  the  case  would  be  the  law  of  the  case. 
The  judge  who  has  no  respect  for  this  principle,  is  unworthy 
the  ermine  and  an  unfit  conservator  of  the  rights  of  the  cit- 
izen. 

The  case  before  us  is  not  one  of  life  or  death,  but  it  involves 
irreparable  injury  to  property.  An  imperious  necessity  de- 
manded the  prompt  interposition  of  chancery.  On  that  prin- 
ciple the  act  is  fully  justified.  This  is  the  dictate  of  right, 
of  reason,  of  common  justice  and  common  sense. 

The  decree  of  the  court  below  quashing  the  writ  of  injunc- 
tion and  dismissing  the  bill  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

•  Decree  reversed. 
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George  P.  Bissell  et  al, 

V. 

The  City  of   Kankakee. 

1.  MuNicrpAL  COKPORATIONS — of  tJieir  power  to  issue  bonds.  TJndertlie 
general  power  incident  to  municipal  corporations,  where  there  is  no  ex- 
press authority,  to  issue  their  bonds  for  existing  indebtedness  or  for  the 
purpose  of  borrowing  money  for  municipal  purposes,  is  not  included  the 
power  to  issue  these  bonds  as  a  simple  donation. 

2.  Same — bonds  of,  issued  witlwut  authority,  whether  void  in  the  hands  of 
innocent  purchasers  without  notice.  The  bonds  of  a  municipal  corporation, 
issued  without  legal  authority,  are  void  even  in  the  hands  of  an  innocent 
purchaser  without  actual  notice  of  the  want  of  power  in  the  corporation  to 
issue  them.  The  authority  of  a  municipal  corporation  to  issue  bonds  be- 
ing derived  from  public  laws,  and  the  avenues  to  information  in  regard  ta 
the  laws  and  ordinances  of  such  corporations  being  open  to  public  inspec- 
tion, the  holder  of  such  securities  will  be  presumed  to  have  examined 
them  and  to  have  known  whether  the  corporation  had  the  requisite  power 
to  issue  the  bonds. 

3.  Judgment  on  overruling  demurrer — whether  should  be  final.  Where 
there  are  several  pleas,  and  a  demurrer  is  overruled  to  one  of  them,  which 
answers  the  whole  declaration  and  is  in  bar  of  the  action,  if  the  plaintift 
elects  to  stand  by  his  demurrer,  the  defendant  is  entitled  to  final  judgment. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  John  Woodbridge,  for  the  appellants. 

Mr.  William  Potter,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  declaration  is  in  debt,  and  counts  on  ten  bonds,  each 
for  the  sum  of  five  hundred  dollars,  issued  by  thecity  of  Kan- 
kakee to  "The  Douglas  Linen  Company,"  and  by  that  cora« 
pany  endorsed  and  delivered  to  the  appellants. 
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The  appellee  filed  two  pleas  :  first,  nil  debet,  and  second,  won 
esi  factum,  upon  which  issue  is  joined. 

The  special  pleas  in  bar  of  the  action  are  in  substance  the 
same.  The  principal  averments  are,  that  the  several  causes 
of  action  in  the  several  counts  of  the  declaration  are  for  one 
and  the  same  thing,  viz:  for  the  bonds  or  writings  obligatory 
tlierein  declared  on,  and  for  no  other  cause ;  that  the  city  of 
Kankakee  was  a  municipal  corporation  organized  under  and 
by  virtue  of  an  act  of  the  legislature:  that  it  is  a  corporation 
of  limited  powers;  that  the  several  bonds  were  executed  by 
tlie  city  by  its  officers  without  authority  of  law  and  in  viola- 
tion of  the  authority  conferred  upon  it  by  the  act  of  the  leg- 
islature ;  that  the  bonds  ■were  executed  and  delivered  to  "  The 
Douglas  Linen  Company,"  and  were  given  as  a  donation  to 
that  company  to  enable  it  to  engage  in  the  manufacture  of 
linen  thread  and  linen  fabrics  ;  that  no  consideration  was  given 
by  the  company  to  the  city  for  the  bonds  so  issued,  or  any  or 
either  of  them,  and  hence  that  the  bonds  were  and  are  wholly 
void. 

A  demurrer  was  interposed  to  the  several  special  pleas  set- 
ting up  this  defense,  and  was  by  the  court  overruled  and  final 
judgment  entered,  and  that  decision  is  the  principal  error  as- 
signed. 

It  is  not  pretended  that  the  city  had  any  special  authority 
under  any  act  of  the  legislature  to  issue  the  bonds  which  are 
the  subject  of  this  action. 

The  right  to  recover  is  based  on  the  ground  that  a  munici- 
pal corporation  has  a  general  power  incident  to  all  such  cor- 
porations, as  held  by  this  court  in  The  City  of  Galena  v.  Cor- 
with,  48  111.  423,  to  issue  bonds  for  any  indebtedness;  and  on 
the  further  ground  that  the  appellants,  who  were  alleged  to  be 
the  innocent  holders  of  these  bonds,  had  no  notice  of  the  want 
of  authority  on  the  part  of  the  city  to  issue  them. 

We  do  not  think  either  g:round  assumed  can  be  maintained. 

The  bonds  were  not  issued  by  the  city  in  liquidation  of  any 
previpus  indebtedness,  as  were  the  bonds  in  Corwith's  case. 
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supra,  and  hence  that  case  and  the  others  cited  can  have  no 
application. 

This  was  not  a  borrowing  of  money  for  municipal  purposes, 
or  the  payment  of  any  indebtedness,  but  simply  a  donation  to 
^'The  Douglas  Linen  Company,"  to  enable  it  to  embark  in 
the  manufacture  of  linen  fabrics  in  that  city.  The  legislature 
had  never  conferred  upon  that  city  any  power  to  make  dona- 
tions for  such  purposes.  It  was  held,  in  Trustees,  etc.  v. 
McConnel,  12  111.  138,  that  a  municipal  corporation,  being  a 
mere  creature  of  the  law,  can  only  exercise  such  powers  as 
are  conferred  upon  it  by  the  act  creating  it.  Manifestly,  there- 
fore, the  acts  of  the  officers  of  the  city  of  Kankakee  in  issu- 
ing the  bonds  for  the  purpose  of  making  a  mere  donation  to 
"^'The  Douglas  Linen  Company,"  were  w/i5r«  vires.  No  war- 
rant for  their  action  can  be  found  in  their  city  charter,  or  in 
any  act  of  the  legislature. 

This  is  not  a  case  where  there  has  been  an  irregular  or  de- 
fective execution  of  a  power  in  issuing  bonds  by  a  corporation 
having  lawful  authority  to  do  so,  but  here  there  is  a  total  want 
of  authority,  and  hence  the  bonds  are  absolutely  void.  Mar- 
shall Co.  V.  Cook,  38  111.  44;  Schuyler  Co.  v.  The  People,  25  111. 
181;  Supervisors,  etc.  v.  Clark,  27  111.  305. 

It  is  urged  that  where  a  corporation  has  power  under  any 
circumstances  to  issue  negotiable  securities,  the  bona  fide  hold- 
er has  a  right  to  presume  they  were  issued  under  circumstan- 
ces which  gave  the  requisite  authority ;  and  because  the  hold- 
ers in  this  instance  had  no  notice  of  the  M^ant  of  authority, 
the  bonds  can  not  be  impeached  in  their  hands,  and  the  case 
of  Gelpcke  v.  The  City  of  Dubuque,  1  Wallace,  203,  is  relied  on 
as  authoritv. 

Whatever  presumptions  may  be  indulged  with  regard  to 
private  corporations,  created  by  acts  of  the  legislature  to  facil- 
itate the  transaction  of  commercial  and  other  business  of  a 
private  character,  it  has  been  held  in  Marshall  Co.\.  Cook,  su- 
pra, that  no  such  presum])tions  prevail  in  regard  to  municipal 
■corporations. 
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In  the  case  of  Marsh  v.  Fulton  County,  10  Wallace,  676,  it 
has  been  decided  by  the  Supreme  Court  of  the  United  States 
that  bonds  issued  by  a  county  in  aid  of  the  construction  of  a 
railroad  without  legal  authority  were  absolutely  void.  The 
same  point  Avas  made  in  that  case  as  in  the  case  at  bar,  that  the 
plaintiff  was  an  innocent  purchaser  of  the  bonds  without  no- 
tice of  their  invalidity,  and  it  was  held  that  the  authority  to 
contract  must  exist  before  any  protection  as  an  innocent  pur- 
chaser can  be  claimed  by  the  holder;  and  no  such  authority 
appearing,  the  bonds  were  declared  void  in  the  hands  of  the 
plaintiff,  who  was  in  fact  a  purchaser  without  notice  of  the 
want  of  power  in  the  county  to  issue  them. 

The  authority  of  a  municipal  corporation  to  issue  bonds  is 
derived  from  public  laws,  and  the  avenues  to  information  in 
regard  to  the  law  and  ordinances  of  such  corporations  being 
open  to  public  inspection,  the  holder  of  such  securities  will 
be  presumed  to  have  examined  them,  and  to  have  known 
whether  the  corporation  had  the  requisite  power  to  issue  the 
bonds.  He  has  no  such  opportunity  in  regard  to  private  cor- 
porations. Their  by-laws  are  not  open  to  inspection  by  those 
who  deal  in  securities  issued  by  them,  and  hence  the  reason 
for  the  distinction  that  has  been  taken. 

Tlie  liolder  of  the  bonds  involved  in  this  action  had  every 
opportunity  to  know  whether  the  city  had  any  lawful  right  to 
issue  them,  for  the  reason  that  its  authority,  if  any  existed, 
was  to  be  found  in  public  statutes,  and  if  they  did  not  in  fact 
examine,  as  was  their  privilege  to  do  before  buying,  they  will 
be  presumed  to  have  done  so,  and  to  have  known  that  they 
were  issued  without  authority  of  law,  and  therefore  void  in 
the  hands  of  any  holder,  either  with  or  without  notice. 

The  pleas  presented  a  full  and  complete  defense  to  the 
bonds  in  the  hands  of  the  appellants,  and  the  demurrer  was 
properly  overruled. 

It  is  insisted  that  it  was  error  to  enter  final  judgment  while 
there  were  issues  of  fact  undisposed  of.  The  only  issues 
formed  were  on  the  pleas  of  nil  debet  and  non  est  factum.    Uur 


1872.]         BissELL  et  al.  v.  City  of  Kankakee.  253 

Opinion  of  the  Court. 

attention  has  been  directed  to  the  following  cases,  as  holding 
the  doctrine  insisted  upon:  Dole  \^.  Kennedy,  38  111.282; 
Pa7-ker  v.  Snviih,  1  Gilm.  411 ;  McAllister  v.  Ball,  24  III.  149; 
Armstrong  v.  Webster,  30  111.  333. 

It  will  be  found,  upon  examination,  that  the  doctrine  of 
these  cases  is,  that  where  the  demurrer  has  been  sustained  to 
a  part  of  the  pleadings,  and  any  part  remains  undisposed  of^ 
it  is  error  to  enter  final  judgment.  For  example,  where  a 
special  plea  only  purports  to  answer  a  part  of  the  declaration, 
and  a  demurrer  is  overruled,  it  would  be  error  to  enter  final 
judgment  without  disposing  of  such  issues  of  fact  as  may  have 
been  formed  on  other  pleas  in  the  case. 

But  where,  as  in  the  case  at  bar,  the  plea  answers  the  whole 
declaration,  and  is  in  bar  of  the  action,  it  is  not  irregular,  on 
overruling  the  demurrer,  if  the  plaintiff  chooses  to  stand  by 
his  demurrer,  to  enter  final  judgment,  for  the  reason  that 
nothing  remains  to  be  tried.  Smith  v.  Dysart,  12  111.  458; 
Armstrong  v.  Webster  et  al.  supra ;  Dana  v.  Bryant  et  al.  1 
Gilra.  104. 

The  rule  established  by  the  cases  last  cited  is,  that  if  a  de- 
fendant shall  succeed  on  one  plea,  which  answers  the  whole 
declaration,  he  shall  have  judgment  in  bar  of  the  action. 

Upon  the  whole  record,  we  are  of  opinion  that  the  judg- 
ment should  be  affirmed. 

Judgment  affi^i'med. 
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William    O.  Dungan 


Levi  Hall. 

Bailiff — power  of  sheriff  to  appoint.  At  the  common  law,  a  sheriff  has 
power  to  appoint  a  special  deputy,  who  is  officer  pro  hac  vice,  to  execute  a 
particular  writ,  by  indorsing  the  appointment  on  the  writ;  and  this  power 
has  not  been  abridged  by  our  statute. 

Appeal  from  tlie  Circuit  Court  of  Mercer  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Bassett  &  Connell,  for  the  appellant. 

Messrs.  Pepper  &  AVilson,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court: 

This  was  trespass,  in  the  Mercer  circuit  court,  by  appellee 
against  appellant  as  sheriff  of  said  county,  to  recover  three 
times  the  value  of  certain  goods  and  chattels  of  appellee, 
alleged  to  be  exempt  from  execution,  but  which  had  been 
levied  upon,  taken  and  sold,  in  virtue  of  an  execution  against 
appellee  in  favor  of  one  Willits.  Issue  was  joined,  and  trial 
had  before  the  court  and  a  jury,  which  resulted  in  a  verdict 
and  judgment  against  appellant,  and  he  brings  the  case  to  this 
court  by  appeal. 

It  appears  by  the  bill  of  exceptions  that  the  appellant,  being 
sheriff,  on  receiving  said  execution,  by  a  writing  thereon, 
under  his  hand,  appointed  one  R.  W.  Kile  as  his  special  deputy 
to  execute  said  writ  for  him  and  in  his  name;  that  Kile,  by 
virtue  of  said  appointment  and  writ,  levied  upon  the  goods 
and  chattels  of  appellee,  including  those  in  the  declaration 
mentioned  as  exempt  property. 
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Upon  the  trial  it  became  a  controverted  point  whether  or 
not  appellee  did  not  voluntarily  turn  out  to  Kile  all  of  the 
goods  and  chattels  levied  upon  to  be  so  taken,  as  to  which 
point  there  was  evidence  on  both  sides. 

It  also  appeared  in  evidence  that,  although  Kile,  as  such 
special  deputy,  had  made  the  original  levy,  yet  before  the  sale 
the  appellant,  as  sheriff,  took  charge  of  the  execution  of  the 
writ,  in  person,  and  made  the  sale  thereunder. 

It  was  also  a  controverted  question  whether  any  of  the 
property  levied  upon  had  been  released  from  the  levy  by  an 
arrangement  between  Kile  and  appellee;  and  appellee  claimed 
that  he  made  a  demand  upon  the  appellant  before  the  sale  to 
have  certain  of  the  goods  and  chattels  set  off  to  him  as  ex- 
empt property. 

At  the  request  of  appellee's  counsel,  the  court  instructed 
the  jury  that  the  service  of  the  execution  and  levy  made  by 
E..  W.  Kile  were  wholly  void,  as  he  had  no  authority  to  serve 
the  same,  and  that  plaintiff,  Hall,  had  the  right  to  make  his 
claim  for  set-off,  under  the  law,  at  any  time  after  he  was  in- 
formed that  the  sheriff  had  taken  possession  of  his  property 
under  the  execution. 

This  instruction  must  have  been  based  upon  the  assumption 
that  the  sheriff  could  not  legally  appoint  a  special  deputy  to 
execute  the  writ.  It  is  a  matter  of  surprise  that  such  an  in- 
struction should  have  been  asked  or  given.  At  common  law, 
there  are  two  kinds  of  deputies  of  a  sheriff:  a  general  deputy, 
or  under  sheriff,  who,  by  virtue  of  his  appointment,  has  au- 
thority to  execute  all  the  ordinary  duties  of  the  office  ;  and  a 
special  deputy,  who  is  officer  pro  hac  vice  to  execute  a  particu- 
lar writ  on  some  certain  occasion.  1  Black.  Com.  345-6. 
And  in  Gwyman  v.  Biirlingame,  36  111.  201,  it  was  held  that 
our  statute  respecting  sheriffs  and  coroners  had  in  no  manner 
taken  away  or  abridged  this  power. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  rever'sed. 
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The  People  of  the  State  of  Illinois  ex  rel. 

V. 

Charles  E.  Lippincott,  Auditor,  etc. 

Constitution  of  1870 — construction  of  section  18  of  article  4.  Section  18 
of  article  4  of  the  constitution  of  1870  contains  the  following  provisions: 
"Each  general  assembly  shall  provide  for  all  the  appropriations  necessary 
for  the  ordinary  and  contingent  expenses  of  the  government  until  the 
expiration  of  the  first  fiscal  quarter  after  the  adjournment  of  the  next 
regular  session;  *****  and  all  appropriations, 
general  or  special,  requiring  money  to  be  paid  out  of  the  State  treasury 
from  funds  belonging  to  the  State,  shall  end  with  such  fiscal  quarter:" 
JJeld,  tliat,  under  a  proper  construction  of  the  above  language,  the  time 
intended  to  be  fixed  by  the  convention  when  all  old  or  standing  appropria- 
tions existing  by  virtue  of  laws  in  force  at  the  adoption  of  the  constitution 
should  cease,  unless  repealed  by  legislative  enactment,  was  the  end  of  the 
first  fiscal  quarter  after  the  adjournment  of  tlie  second  regular  session  of 
the  general  assembly  held  after  the  adoption  of  the  constitution. 

The  question  involved  in  this  case  arises  upon  the  follow- 
ing petition,  to  which  a  demurrer  was  filed  bj  the  defendant: 

To  the  Honorable  the  Justices  of  the  Supreme  Court,  at  the  term  begun  and 
held  at  Ottawa  on  the  second  Tuesday  of  September,  A.  D.  1872: 

Respectfully  represents  unto  your  Honors,  Norman  L. 
Freeman,  of  the  county  of  Sangamon,  and  State  of  Illinois, 
that  on  the  first  day  of  March,  A.  D.  1869,  he  was  appointed 
by  your  honorable  court  Reporter  of  the  Decisions  thereof, 
•which  said  office  was  accepted  by  him  and  he  duly  qualified 
as  such  Reporter,  and  which  said  office  he  still  holds  and  per- 
forms the  duties  incident  thereto ;  that,  under  the  statute  in 
such  cases  made  and  provided,  it  is  the  duty  of  your  petitioner 
to  deliver  to  the  secretary  of  State  of  said  State  of  Illinois,  as 
soon  as  convenient  after  publication,  such  number  of  copies 
of  the  respective  volumes  of  the  reports  of  said  court  as 
may  be  necessary  to  enable  said  secretary  to  distribute  the 
game  in  the  manner  provided  by  law;  that  said  number  now 
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required  by  law  is  five  hundred  and  seventy-two  ;  that  upon 
such  delivery  of  said  volumes  of  said  reports  to  said  secretary, 
it  is  the  duty  of  said  secretary  to  deliver  to  your  petitioner  a 
certificate,  specifying  the  number  of  copies  of  the  said  reports 
which  shall  have  been  so  delivered  to  him,  and  on  presenta- 
tion of  said  certificate  to  the  auditor  of  public  accounts  of  the 
said  State  of  Illinois,  it  is,  by  the  law  in  such  cases  made  and 
provided,  the  duty  of  the  said  auditor  to  issue  to  your  peti- 
tioner his  warrant  on  the  treasury  of  said  State  for  said  num- 
ber of  copies  of  said  reports  so  delivered,  at  the  price  of  six 
dollars  per  volume. 

Your  petitioner  further  represents  that,  as  such  Reporter, 
un  the  second  day  of  September,  A.  D.  1872,  he  delivered  to 
the  said  secretary  of  State  ten  copies  or  volumes  of  the  fifty- 
fifth  volume  of  said  reports,  which  said  ten  volumes  completed 
the  number  of  said  volume  fifty-five,  and  not  before  then 
delivered,  of  the  quality  and  style  as  required  by  law,  and 
which  said  copies  were  duly  accepted  by  said  secretary  of 
State,  and  by  whom  a  certificate  was  given  therefor  to  your 
petitio-ner,  in  the  manner  required  by  law  as  aforesaid;  that 
on  said  second  day  of  September,  A.  D.  1872,  your  petitioner 
presented  said  certificate  to  Charles  E.  Lippincott,  auditor  of 
public  accounts  of  said  State  of  Illinois,  at  his  office,  in  the 
oity  of  Springfield,  in  said  State,  and  demanded  that  he  issue 
to  your  petitioner  his  warrant  on  the  treasury  of  said  State 
for  the  sum  of  sixty  dollars,  being  the  price  of  said  ten  vol- 
umes at  six  dollars  per  volume,  which  said  auditor  refused 
then  and  there  to  do,  and  since  wholly  refuses  so  to  do,  alleg- 
ing that  the  law  under  which  your  petitioner  has  been  deliv- 
-ering  the  said  reports  to  the  said  secretary  of  State  had  been 
repealed  by  the  18th  section  of  article  4  of  the  constitution  of 
the  said  State  of  Illinois. 

Wherefore,  your  petitioner  prays  your  Honors  to  grant  a 
writ  of  mandamus,  under  seal  of  this  court,  directed  to  the 
said  Charles  E.  Lippincott,  auditor  as  aforesaid,  commanding 
17— 64th  III. 
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liim  forthwith  to  issue  and  deliver  to  your  petitioner  his  war- 
rant on  the  treasury  of  said  State  of  Illinois  for  the  said  sum 
of  sixty  dollars,  for  the  price  of  said  ten  volumes  of  said 
reports  so  delivered  as  aforesaid,  and  for  such  other  and  fur- 
ther relief  in  the  premises  as  to  your  Honors  shall  seem  meet, 
and  as  to  right  and  justice  may  appertain;  and  as  in  duty 
bound,  your  petitioner  will  ever  pray,  etc. 

Messrs.  Robinson,  Knapp  &  Shutt,  and  Mr.  W.  C.  Goudy, 
for  the  relator. 

Mr.  Washington  Bushnell,  Attorney  General,  for  the 
respondent. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  relator  prays  for  the  writ  of  mandamus  to  be  directed 
to  the  auditor,  commanding  him  to  issue  his  warrant  upon  the 
treasury  for  the  price  of  the  printed  volumes  of  the  reports 
of  this  court,  in  conformity  to  the  certificate  of  the  secretary 
of  State. 

It  has  been  stipulated  between  the  parties  that  the  fiscal 
year  begins  on  the  first  Monday  of  December  in  each  year, 
and  that  the  first  fiscal  quarter  after  the  adjournment  of  the 
last  regular  session  of  the  general  assembly  ended  on  the  31st 
day  of  August,  1872. 

The  only  question  submitted  for  decision  is  whether  section^ 
18  of  article  4  of  the  constitution  has  abrogated  all  laws  in 
regard  to  appropriations  for  the  payment,  by  the  State,  for 
reports  of  the  opinions  of  this  court. 

The  portion  of  the  constitution  which  has  any  application  is 
as  follows:  "Each  general  assembly  shall  provide  for  all  the 
appropriations  necessary  for  the  ordinary  and  contingent  ex- 
penses of  the  government  until  the  expiration  of  the  first 
fiscal  quarter  after  the  adjournment  of  the  next  regular  ses- 
sion; *****  a,nd  all  appropriations, 
general  or  special,  requiring  money  to  be  paid  out  of  the  State 
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treasury,  from  funds  belonging  to  the  State^  shall  end  with 
such  fiscal  quarter." 

The  statutes  requiring  the  reporter  to  prepare,  publish  and 
deliver  to  the  secretary  of  State  a  certain  number  of  the  re- 
ports, and  authorizing  him  to  receive  his  compensation  there- 
for by  a  warrant  drawn  upon  the  treasury  by  the  auditor,  are 
still  in  force,  unless  repealed  by  the  foregoing  provision  of 
the  constitution. 

It  is  evident  that  the  convention  intended  that  all  old  ap- 
propriations, whether  general  or  special,  should  cease  at  some 
time  in  the  future.  It  is  equally  manifest  that  they  did  not 
cease  at  the  adoption  of  the  constitution.  The  provision  in 
relation  to  their  termination  was  therefore  prospective. 

What  time,  then,  was  fixed  at  which  they  should  end? 
There  can  be  but  two  constructions:  one  that  they  ended  with 
the  first  fiscal  quarter  after  the  adjournment  of  the  last  regu- 
lar session  of  the  general  assembly ;  the  other  that  they  do 
not  end  until  the  first  fiscal  quarter  after  the  adjournment  of 
the  next  regular  session. 

The  first  construction  would  involve  an  absurdity.  It 
would  be  ruinous  to  the  operation  of  the  government  of  the 
State;  close  up  the  doors  of  every  department,  and  deprive 
all  executive  and  judicial  officers,  who  are  paid  out  of  the 
treasury,  of  any  right  to  draw  their  salaries. 

The  convention,  in  the  adoption  of  this  article,  designed  to 
establish  a  rule  for  future  guidance.  It  spoke  with  reference 
to  general  assemblies  to  be  held  under  the  constitution  about 
to  be  framed.  "Each  general  assembly  shall  provide,"  etc.^ 
has  sole  reference  to  a  general  assembly  to  be  elected  after 
the  adoption  of  the  constitution.  No  torture  of  the  language 
can  make  the  article  refer  to  past  legislatures.  «  The  words 
"next  regular  session"  presuppose  a  prior  session.  It  would 
be  absurd  to  suppose  that  the  convention  intended  the  prior 
session  to  be  one  held  under  the  constitution  of  1848,  without 
express  words  to  indicate  the  intention.  It  was  acting  for 
the  future — making   provision  to   guide  future  sessions;  and 
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ill  the  use  of  the  words  "next  regular  session,"  the  session 
immediately  succeeding  the  first  under  the  constitution  about 
to  be  made  must  have  been  contemplated. 

The  contrary  interpretation  would  lead  to  serious  conse- 
quences, and  would  be  the  substitution  of  the  word  "first"  for 
"next"  in  the  phrase  "next  regular  session."  If  these  words 
mean  the  last  regular  session  which  has  expired,  then  the 
first  fiscal  quarter  contemplated  in  the  section  has  also  ex- 
pired. "  Such  (or  the  same)  fiscal  quarter"  must  necessarily 
refer  to  the  one  named  in  the  preceding  part  of  the  section. 
Logically,  then,  "  all  appropriations,  general  or  special,"  have 
ended.  The  words  are  broad  enough  to  include  all  appro- 
priations for  the  ordinary  and  contingent  expenses  of  the 
State  government;  and  hence,  all  appropriations  made  by  the 
last  general  assembly  terminated  on  the  31st  of  August,  1872. 
Such  is  the  inevitable  conclusion.  The  fact  that  the  law  has 
appropriated  money  for  the  expenses  of  the  State  government, 
until  the  expiration  of  the  first  fiscal  quarter  after  the  adjourn- 
ment of  the  next  regular  session,  can  not  remove  the  dilemma, 
for  the  constitution  has  otherwise  declared. 

It  can  not  be  readily  seen  how  such  a  misinterpretation  of 
the  section  could  have  been  conceived.  The  language  is  plain 
and  the  intention  clear.  As  to  the  meaning  of  the  first  clause 
in  the  article,  there  is  no  shadow  of  doubt.  It  is  conceded 
that  the  fiscal  quarter  therein  mentioned  is  the  one  immedi- 
ately succeeding  the  adjournment  of  the  next  session — the 
session  to  commence  in  January,  1873 — for  that  will  be  the 
"  next  regular  session  "  within  the  purview  of  the  constitu- 
tion. One  only  has  been  held  under  the  instrument,  and  the 
second  session  must  be  the  "next  regular  session."  The  last 
clause  provides  that  all  appropriations,  general  or  special, 
shall  end  with  the  same  fiscal  quarter. 

If,  then,  the  fiscal  quarter  first  mentioned  does  not  expire 
until  after  the  next  regular  session,  and  general  as  well  as 
special  appropriations  do  not  end  until  the  same  quarter,  the 
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appropriation  under  consideration  must  continue  and  subsist 
until  that  time. 

This  interpretation  we  regard  as  correct,  and  right  and  just, 
when  we  consider  the  character  of  the  appropriation  preserved. 
The  distribution  of  the  reports  to  the  President  of  the  United 
States  and  to  the  executive  of  each  State,  is  an  act  of  comity 
which  should  be  continued,  and  particularly  as  each  State 
interchanges  with  us;  and  the  distribution  to  the  officers  of 
the  executive  department  of  the  State,  to  the  courts,  public 
libraries,  to  the  Attorney  General  and  other  officers,  is  due 
from  a  great  State  to  those  who  administer  its  laws. 

We  are  aware  of  no  mischief  to  result  from  our  construc- 
tion. The  obnoxious  special  laws  which  were  enacted  to 
provide  compensation  for  the  executive  and  judicial  officers 
of  the  State,  have  all,  we  apprehend,  been  repealed  by  legisla- 
tion of  the  past  session,  which  gives  more  ample  remuneration 
to  these  officers. 

So  far  as  our  examination  has  extended,  the  Eeporter  alone, 
who  is  now  a  constitutional  officer,  has  been  unprovided  for. 

The  peremptory  writ  of  mandamus  is  awarded. 

Mandamus  awarded. 


William  McGeegor 
John  McDevitt. 

New  trial — verdict  against  the  evidence.  In  this  case  the  finding  of  the 
court  below  is  regarded  as  against  the  weight  of  the  evidence,  and  the 
judgment  is,  for  that  reason,  reversed. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gaey^  Judge,  presiding. 

Mr.  S.  M.  Davis,  for  the  appellant. 

Messrs.  Hoyne,  Horton  &  Hoyne,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

In  November,  1868,  McDevitt,  the  appellee,  held  a  note  for 
$1500  against  "Wm.  F.  j^oye,  who  turned  out  as  collateral  se- 
curity for  its  payment,  a  steam  engine  and  two  boilers.  The 
boilers  were  at  the  shop  of  Devine  Brothers  for  repairs.  The 
engine  was  left  with  McGregor,  the  appellant,  who  gave  the 
following  receipt  therefor: 

"Chicago,  November  19,  1868. 
"  Received  of  John  McDevitt,  of  Pittsburgh,  Penn.,  one 
(1)  steam  engine,  14  inch  !>^  26  inch ;  also  two  (2)  2-flue  boil- 
ers, 40  inch  M  14  feet.  The  steam  engine  now  at  my  shop; 
boilers  at  Devine  &  Brothers'  boiler  shop.  The  above  prop- 
erty to  be  sold  for  account  of  John  McDevitt. 

"  W.  McGregor." 

Some  two  years  afterward,  the  engine  being  in  a  wholly 
unsalable  condition  by  reason  of  being  out  of  repair,  it  was 
taken  to  the  shop  of  Peattie  &  Son  for  repairs,  by  Noye,  who, 
when  the  engine  and  boilers  were  repaired,  sold  them. 

McDevitt  brought  suit  against  McGregor  to  recover  the 
value  of  the  engine  and  boilers.  The  cause  below  was  tried 
by  the  court,  a  jury  having  been  waived.  The  plaintiff  re- 
covered and  the  defendant  appealed. 

The  question  presented  on  the  record  is  one  of  fact,  turn- 
ing principally  upon  the  points  whether  McGregor  was  guilty 
of  such  negligence  in  the  care  of  the  property  as  to  render  him 
liable,  and  whether  McDevitt  was  bound  by  the  acts  of  Thomas 
Lonergan,  his  alleged  agent. 
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In  our  view,  the  evidence  shows  that  the  engine  was  re- 
moved from  McGregor's  to  the  shop  of  Peattie  &  Son  for  re- 
pairs, with  the  consent  of  Lonergan,  and  that  after  the  engine 
and  boilers  were  repaired,  they  were  taken  and  sold  by  ISToye, 
with  the  consent  of  Lonergan. 

This  is  positively  testified  to  by  Noye,  and  we  do  not  under- 
stand it  to  be  denied  by  Lonergan.  He  only  states  that  he 
did  not  think  he  directed  McGregor  to  send  the  engine  for 
repairs,  and  was  quite  sure  that  he  did  not,  and  that  he  in- 
formed McGregor  and,  bethinks,  Noye,  that  he  had  no  author- 
ity to  do  anything  in  regard  to  the  engine  and  boilers. 

McDevitt  resided  in  Pittsburgh,  Pennsylvania,  and  Lonergan 
in  Chicago.  Lonergan  took  the  note  from  Noye,  and  seems 
-ever  since  to  have  held  possession  of  it ;  it  was  payable  at  the 
■office  of  Lonergan ;  the  note  bears  upon  it  two  receipts  of 
$500  each,  one  dated  Dec.  16,  1869,  the  other  Jan.  5,  1871, 
both  signed  with  the  initials  of  Lonergan's  name,  "T.  L.,"  and 
also  an  indorsement  in  blank,  "John  McDevitt,  per  Thomas 
Lonergan."  Lonergan  testifies  that  he  had  the  engine  taken 
to  the  store  of  McGregor  for  sale  on  commission,  and  that 
McGregor  gave  him  the  receipt,  although  he  likewise  states 
that  young  McDevitt,  who  was  his  bookkeeper,  and  the  son 
of  the  plaintiff,  was  present  and  wrote  out  the  receipt,  and 
was  also  acting  as  his  father's  agent  in  the  matter,  and  had  as 
anuch  to  do  with  it  as  he  had. 

It  is  true>  Lonergan  testifies  that  he  was  not  the  agent  of 
McDevitt  except  to  take  the  note  from  Noye,  and  that  he  had 
no  authority  to  do  anything  in  regard  to  the  engine  and  boil- 
ers. But  this  is  very  much  the  conclusion  of  the  witness.  He 
does  not  state  the  facts;  they  are  better  evidence  of  the 
authority  than  the  opinion  of  the  witness.  He  may  misap- 
prehend the  legal  effect  of  the  facts,  and  it  is  not  so  much  a 
question  of  actual  authority  as  with  what  authority  the  agent 
was  ostensibly  invested.  The  possession  of  the  note  bv  Lon- 
ergan evidenced  an  authority  to  receive  payment  of  it.  And  he 
being  entrusted  with  the  possession  of  these  collaterals,  and 
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lie  himself  placing  them  in  the  hands  of  McGregor  for  sale, 
an  authority  might  fairly  be  inferred  to  place  them  in  the 
hands  of  any  one  else,  or  to  transfer  them  from  McGregor  to 
any  one  else  to  be  sold,  and  even  to  Noye  himself,  if  in  his 
judgment  he  deemed  it  best.  We  think,  under  all  the  cir- 
cumstances, Lonergan  was  held  out  as  having  a  disposing 
power  over  these  articles,  and  that  McGregor  was  justified  in 
believing  that  Lonergan  had  power  to  deal  with,  and  direct  in 
regard  to  them,  and  whatever  was  done  in  regard  to  the  prop- 
erty with  the  concurrence  or  assent  of  Lonergan,  forms  no 
just  cause  of  complaint. 

'McGregor  was  only  responsible  for  the  exercise  of  ordinary 
care  and  diligence  in  the  care  and  custody  of  the  property. 
The  engine  was  in  an  unsalable  condition  from  being  out  of 
repair.  The  sending  it  to  Peattie  &  Son's  shop  to  be  repaired, 
in  order  that  sale  might  be  made  of  it,  would  seem  to  have 
been  a  proper  act.  The  taking  it  away  from  the  shop  of  Peat- 
tie  &  Son  by  Noye  after  it  was  repaired,  as  well  as  the  sale  of 
it  and  the  boilers  by  him,  was  without  the  consent  or  knowl- 
edge of  McGregor. 

As  soon  as  he  learned  of  the  sale,  and  before  the  property 
Avas  shipped,  and  while  there  was  an  opportunity  to  recover 
it,  he  applied  to  Lonergan  for  that  purpose,  and  was  evidently 
misled  and  induced,  by  the  conduct  and  seeming  acquiescence 
of  the  latter  in  Noyes'  disposition  of  the  property,  to  forego 
taking  any  steps  to  recover  it;  whereas,  if  McGregor  had 
been  given  to  understand,  by  Lonergan,  as  he  should  have 
been,  that  he  would  be  looked  to  for  the  value  of  the  prop- 
erty, h^  would  doubtless  have  regained  the  possession  of  it 
before  it  was  shipped  away.  Peattie,  too,  having  given  his 
receipt  to  McGregor  for  the  engine,  made  a  like  application 
to  Lonergan,  and  with  a  similar  result.  The  boilers  never 
were  in  the  possession  of  McGregor.  At  the  time  the  receipt 
was  given,  they  were  in  the  shop  of  the  Devine  Brothers  for 
repairs  ;  they  were  taken  away  from  there  and  sold  by  Noye,. 
Avithout  the  consent  or  knowledge  of  McGregor.     McGregor 
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says  at  the  time  the  receipt  was  given,  Lonergan  mentioned 
where  the  boilers  were,  and  that  they  would  be  delivered  to 
him  when  repaired.  Lonergan  says  the  boilers  were  accepted 
by  McGregor  the  same  as  if  they  had  been  delivered.  That 
may  be  but  his  inference  from  the  tenor  of  the  receipt. 

We  do  not  perceive  wherein  McGregor  has  failed  in  the  use 
of  reasonable  and  ordinary  care  and  diligence  in  regard  to  the 
property. 

Whatever  loss  has  occurred  is  chargeable  rather  to  the  con- 
duct of  Lonergan,  the  agent  of  McDevitt,  than  to'  the  negli- 
gence of  McGregor. 

We  are  of  opinion  the  finding  of  the  court  for  the  plaintiff 
Avas  against  the  clear  weio-ht  of  the  evidence. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Commercial  Insurance  Company 

V. 

Isaac  S.  Robinson. 

1.  Insurance — of  the  policy — construction.'  Equivocal  expressions  in  a 
policy  of  insurance  whereby  it  is  sought  to  narrow  the  range  of  the  obli- 
gations insurance  companies  profess  to  assume,  are  to  be  interpreted  most 
strongly  against  the  company. 

2.  Same — construction  of  a  particular  clause  in  a  police/.  An  insurance 
policy  provided  that  the  company  should  not  be  liable  "for  any  loss  or 
damage  by  fire  caused  by  means  of  an  invasion,  insurrection,  riot,  civil 
commotion  or  military  or  usurped  power;  *  *  .i:  nor  for  any 
loss  caused  by  the  explosion  of  gunpowder,  camphene  or  any  explosive 
substance,  or  explosion  of  any  kind:"  Held,  that,  by  a  proper  construc- 
tion of  the  latter  clause,  the  company  was  not  thereby  exempted  from  lia- 
bility for  losses  by  fire  caused  by  explosion,  but  only  from  liability  for 
losses  caused  by  explosion. 
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3.  An  insurance  policy  contained  tlie  following  provision:  "When 
personal  property  is  damaged,  the  assured  shall  forthwith  cause  it  to  be  put 
in  order,  *  *  *  *  and  shall  cause  an  inventory  to  be  made 
and  furnished  to  the  company,  of  the  whole,  naming  the  quantity,  quality 
and  cost  of  each  article.  The  amount  of  sound  value  and  of  damage  shall 
then  be  ascertained  by  appraisal  of  each  article  by  competent  persons  (not 
interested  in  the  loss  as  creditors  or  otherwise,  nor  related  to  the  assured 
or  sufferers),  to  be  mutually  appointed  by  the  assured  and  the  company; 
their  report  in  writing  to  be  made  *****,  The  com- 
pany reserves  the  right  to  take  the  whole  or  any  part  of  the  articles  at  their 
appraised  value ;  and  until  such  proofs,  *  *  *  are  produced, 
and  examinations  and  appraisals  permitted  by  the  claimant,  the  loss  shall 
not  be  payable."  A  loss  occurring,  the  assured  furnished  to  the  company 
an  inventorj'-  of  the  goods  burned  or  injured,  with  which  the  company  ex- 
pressed dissatisfaction,  but  made  no  offer  to  have  appraisers  appointed : 
Held,  that,  though  the  company  might  have  insisted  on  the  appointment  of 
appraisers,  the  assured,  when  he  furnished  the  inventory,  did  what  the 
policy  required  him  to  do,  and  it  was  not  incumbent  on  him  to  move  fur 
ther  in  the  matter. 


Appeal  from  the  Superior  Court  of  Chicago ;  the  Hon. 
William  A.  Porter.  Judge,  presiding. 

This  was  an  action  on  a  policy  of  insurance.  The  policy 
contained,  among  other  provisions,  the  following:  "When 
personal  property  is  damaged,  the  assured  shall  forthwith 
cause  it  to  be  put  in  order,  assorting  and  arranging  the  various 
articles  according  to  their  kinds,  separating  the  damaged  from 
the  undamaged,  and  shall  cause  an  inventory  to  be  made,  and 
furnished  to  the  company,  of  the  Avhole,  naming  the  quantity, 
quality  and  cost  of  each  article.  The  amount  of  sound  value 
and  of  damage  shall  then  be  ascertained  by  appraisal  of  each 
article  by  competent  persons  (not  interested  in  the  loss  as 
creditors  or  otherwise,  nor  related  to  the  assured  or  sufferers), 
to  be  mutually  appointed  by  the  assured  and  the  company ; 
their  report  in  writing  to  be  made  under  oath  before  any  mag- 
istrate or  other  properly  commissioned  person;  one-half  of  the 
appraisers'  fees  to  be  paid  by  the  assured.  The  company  re- 
serves the  right  to  take  the  whole  or  any  part  of  the  articles 
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at  their  appraised  value ;  and  until  such  proofs,  declarations 
and  certificates  are  produced,  and  examinations  and  appraisals 
to  be  permitted  by  the  claimant,  the  loss  shall  not  be  pay- 
able.^' 

A  trial  by  jury  in  the  circuit  court  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.     The  defendant  appeals. 

Mr.  O.  B.  Sansum,  and  Messrs.  Dent  &  Black,  for  the 
appellant. 

Messrs.  E.  &  A.  VanBuren,  for  the  '-appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

The  policy  in  this  case  provided  that  the  company  should 
not  be  liable  "  for  any  loss  or  damage  by  fire  caused  by  means 
of  an  invasion,  insurrection,  riot,  civil  commotion  or  military 
or  usurped  power;  >!«  *  ^  nor  for  any  loss  caused 
by  the  explosion  of  gunpowder,  camphene,  or  any  explosive 
substance,  or  explosion  of  any  kind." 

The  main  question  is  as  to  the  construction  to  be  given  to 
this  last  clause.  It  is  contended  by  counsel  for  the  company 
that  it  protects  the  company  from  liability  for  any  loss  by  fire 
where  the  fire  has  been  produced  by  an  explosion.  It  is  in- 
sisted on  the  other  hand,  by  counsel  for  appellee,  that  the 
clause  protects  the  company  only  against  losses  occasioned  di- 
rectly by  an  explosion,  and  not  against  losses  from  fire  where 
the  fire  has  been  caused  by  an  explosion. 

Counsel  for  appellant,  in  support  of  their  position,  cite  St. 
John  V.  Am.  Mut.  Ins.  Co.  1  Kernan,  516;  Haynard  v.  Liver- 
pool and  London  Lis.  Co.  7  Bosw.  385,  and  Stanley  v.  West. 
Jws.  C'o.3  Exch.  71. 

In  the  case  in  1  Kernan,  the  court  of  appeals  was  divided. 
We  have  read  the  opinions  of  the  majority  and  minority  of 
the  court,  and  consider  the  reasoning  of  the  latter  the  more 
satisfactory.     Even  the  majority  of  the  court   did  not  agree 
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upon  the  grounds  for  affirming  the  judgment  of  the  lower 
court.  As  pointed  out  in  the  dissenting  opinion,  the  judgment 
was  affirmed  not  merely  upon  different,  but  adverse  reasons. 
The  case  is,  therefore,  worth  little  as  authority.  The  case  in 
7  Bosw.  is  not  correctly  stated  by  counsel  for  appellant.  In 
that  case  there  were  two  clauses  in  the  policy.  Counsel  gave 
but  one.  The  other  \vas  explicit  and,  in  terms,  excluded  lia- 
bility for  losses  by  fire  arising  from  an  explosion.  The  Eng- 
lish case  cited  is  in  point  for  appellant. 

If  this  were  a  question  as  to  an  alleged  rule  or  principle  of 
the  common  law,  with  these  authorities  cited  on  the  one  side, 
and  none  upon  the  other,  we  might  repose  securely  upon  them, 
and  hold  them  decisive  of  the  case  before  us.  But  it  is  sim- 
plv  a  question  as  to  the  interpretation  of  a  few  words  in  a 
written  instrument  which  are  susceptible  of  two  different  in- 
terpretations. We  are  to  determine  which  is  the  more  reason- 
able construction,  and  if  our  judgment  is  satisfied  on  this 
point,  we  must  accept  its  conclusions,  though  differing  from 
those  of  the  courts  to  which  reference  has  been  made. 

Let  us  remark,  in  the  first  place,  that  equivocal  expressions 
in  a  policy  of  insurance,  whereby  it  is  sought  to  narrow  the 
range  of  the  obligations  these  companies  profess  to  assume, 
are  to  be  interpreted  most  strongly  against  the  company. 
Aurora  Fire  Ins.  Co.  v.  Eddy,  49  111.  106.  The  companies 
have  the  preparation  of  their  own  policies,  the  choice  of  lan- 
guage in  which  to  express  their  obligations,  and  they  show  a 
studious  solicitude  to  limit  their  liability.  Their  policies  are 
prolix  with  provisions  of  this  character,  and  the  public  must 
accept  them  or  go  without  insurance.  We  have  no  right  to 
censure  the  companies  for  this,  and  do  not,  but  the  reading  of 
a  policy  furnishes  a  sufficient  reason  for  the  rule  of  interpre- 
tation formerly  laid  down  by  this  court. 

It  will  be  observed  that,  in  a  clause  of  the  policy  preceding 
the  one  under  consideration,  the  company  stipulated  that  it 
should  not  be  liable  "  for  any  loss  or  damage  by  fire  caused  by 
means  of  an  invasion,  insurrection,"  etc.     Here  exemption  is 
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specially  secured  against  liability  for  losses  by  fire  caused  in  a 
certain  manner.  But  the  clause  under  consideration  leaves 
out  the  words  "  by  fire."  It  secures  exemption  from  liability 
for  losses  caused  by  explosion,  but  not  from  liability  for  losses 
by  fire  caused  by  explosion.  The  difference  in  phraseology 
between  the  two  clauses  is  so  marked,  that,  when  Ave  consider 
their  connection  with  each  other,  we  can  not  resist  the  con- 
clusion that  the  difference  was  intended. 

Whether  the  difference  was  intended  or  not,  can  not  be  cer- 
tainly ascertained,  but  it  is  reasonable  to  resolve  the  doubt 
against  the  company.  The  object  of  the  company's  existence 
is  to  insure  against  fire.  That  is  what  it  holds  itself  out  to 
the  public  as  able  and  willing  to  do.  When  a  person  takes 
out  a  policy,  and  pays  his  premium,  he  takes  it  for  granted, 
without  reading  his  policy,  that  he  can  not  be  permitted  to 
make  the  risk  more  hazardous  to  the  company  by  storing  high- 
ly inflammable  materials  upon  his  premises.  He  knows  that 
would  be  acting  in  bad  faith  with  the  company,  and  that  the 
policy  has  probably  provided  against  it.  But  he  would  have  no 
reason  to  suppose  that,  among  the  voluminous  stipulations  of 
the  policy,  there  would  be  found  one  intended  to  deprive  him 
of  its  benefit  because  a  fire,  which  has  destroyed  his  property, 
originated  in  another  house  a  half  mile  distant,  in  the  explosion 
of  acamphene  lamp.  Most  fires  originate  in  acts  of  careless- 
ness, and  it  is  chiefly  to  guard  themselves  against  the  careless- 
nes  of  others  that  prudent  persons  insure.  Yet  the  construction 
of  this  policy  contended  for  by  the  company  would  make  the 
assured  assume  the  liability  for  the  carelessness  of  others.  He 
is  thus  deprived  of  the  very  protection  he  seeks  by  his  insur- 
ance if,  when  his  house  burns  up,  he  can  be  denied  the  pay- 
ment of  his  policy  because  the  fire  was  caused  by  an  explosion 
upon  the  premises  of  others.  The  great  fire  of  Chicago  is 
supposed  to  have  originated  in  the  overturning  and  explosion 
of  a  lamp,  but  we  are  not  aware  that  any  of  the  insurance 
companies  that  suffered  by  that  fire  have  sought  to  interpose 
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this  defense,  although  this  clause  is  a  very  common  one  in  in- 
surance policies,  and  was  probably  contained  in  many  that  had 
been  issued  on  the  property  then  destroyed. 

Counsel  for  the  company,  feeling  the  unreasonable  charac- 
ter of  this  condition,  with  their  interpretation,  in  cases  where 
tlie  fire  comes  from  an  explosion  on  other  premises,  speak  of 
it  as  if  it  referred  only  to  explosions  on  the  premises  of  the 
assured.  But  the  policy  will  bear  no  such  construction  or 
limitation.  We  must  either  hold  that  the  clause  refers  to  loss 
by  explosions  simply,  without  reference  to  fire,  or  to  losses  by 
fire  caused  by  explosion  anywhere,  whether  on  or  remote  from 
the  premises.  There  is  no  middle  terra.  It  must  receive  one 
of  these  constructions  or  the  other.  One  is  consistent  with 
the  context,  reasonable  in  itself,  and  just  to  both  parties.  The 
other  requires  the  interpolation  of  two  additional  words  in  the 
policy,  is  inconsistent  with  the  context,  and  in  a  large  degree 
would  make  fire  insurance  a  mere  mockery.  We  can  not  hes- 
itate which  construction  to  choose. 

But,  say  the  counsel  for  appellant,  this  company  does  not 
profess  to  insure  against  losses  by  explosion,  but  only  by  fire, 
and  the  clause,  construed  as  we  construe  it,  is  unmeaning,  or 
at  least  useless.  But  not  so.  The  clause  was  designed  to 
apply  to  all  cases  where  the  explosion  was  the  immediate 
cause  of  the  loss.  Suppose  fire  is  carelessly  applied  to  powder 
or  other  explosive  substance.  An  explosion  follows  which 
rends  furniture  and  building.  This  explosion  is  the  result  of 
the  ignition  of  the  explosive  material,  and  it  might  be  claimed 
that  the  loss  caused  thereby  was  a  loss  caused  by  fire.  The 
courts  might  not  so  hold,  independently  of  the  clause  in  the 
policy,  but  we  can  well  understand,  when  we  examine  these 
policies,  that  the  insurers  may  have  introduced  this  clause  for 
the  purpose  of  leaving  no  room  for  argument  or  doubt. 
Again,  suppose  a  case  where  a  fire  is  speedily  subdued,  but 
before  it  is,  it  has  ignited  powder,  and  an  explosion  has  taken 
place  which  has  caused  much  damage  but  has  not  extended 
the  fire.     In  such  a  case,  the  company  would  claim  they  were 
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protected  by  this  clause  from  the  liability  for  the  consequences 
of  the  explosion. 

It  is  not  necessary,  however,  for  us  to  show  how  the  clause 
was  designed  to  operate.  It  is  sufficient  to  say  that,  in  our 
judgment,  it  can  not  receive  the  construction  claimed  by  the 
company. 

It  is  urged  that  the  stipulations  of  the  policy  were  not  com- 
plied with  in  regard  to  an  appraisement.  An  inventory  of 
the  goods  burned  or  injured  was  furnished  to  the  company. 
They  expressed  their  dissatisfaction  with  it,  and  might  have 
insisted  on  the  appointment  of  appraisers.  They  made  no 
offer  to  have  them  appointed,  and  it  was  not  incumbent  on  the 
appellee  to  move  further  in  the  matter.*  He  did  what  the 
policy  required  him  to  do  when  he  furnished  the  inventory. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Western  Union  E.ailroad  Company 

V. 

Wesley  Fulton. 

Raxlboads — of  tTieirduty  to  ring  a  hell  or  sound  a  whistle  before  reaching 
a  crossing — construction  of  the  act  of  1849.  The  police  regulations  of  the 
act  of  1849,  requiring  railroad  companies  to  ring  a  bell  or  sound  a  whistle 
before  reaching  a  public  road  crossing  with  their  trains,  apply  to  all  rail- 
roads in  the  State  not  specially  exempted  by  their  charters, — as  well  to 
those  chartered  since  the  passage  of  the  act  as  to  those  receiving  their 
charters  before  that  time. 

Appeal  from  the  Circuit  Court   of  Carroll  county;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 
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This  was  an  action  of  trespass  on  the  case,  brought  by  Wes- 
ley Fulton  against  the  Western  Union  Railroad  Company,  to 
recover  damages  for  injuries  inflicted  on  the  plaintiff's  person 
and  property  by  the  locomotive  and  train  of  the  defendant  in 
the  alleged  careless  and  negligent  management  thereof  by  the 
agents  and  servants  of  the  defendant  at  a  public  road  cross- 
ing. 

Upon  a  trial  in  the  circuit  court  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  the  sura  of  $500,  upon  which 
judgment  was  entered.     The  defendant  appeals. 

Messrs.  Armour  &  Shaw,  for  the  appellant. 

Mr.  C.  B.  Smith,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

The  first  point  upon  which  appellant  asks  a  reversal  of  this 
judgment  is,  that  the  act  of  1849,  requiring  railroad  compa- 
nies to  ring  a  bell  or  sound  a  whistle  before  reaching  a  cross- 
ing, does  not  apply  to  companies  chartered  since  that  date. 
The  police  regulations  of  the  act  of  1849  have  always  been 
considered  by  this  court  as  applying  to  all  railroads  in  the 
State  not  specially  exempted  by  their  charter.  This  has  gen- 
erally been  conceded  by  counsel  and  assumed  by  the  court  as 
the  proper  construction  of  the  statute,  but  in  the  case  of  Ind. 
&  St.  L.  R.  R.  V.  Blackman,  63  111.  117,  the  point  was  directly 
made  by  counsel,  and  the  court  expressly  held  as  above  stated. 

As  to  the  merits  of  the  case  before  us,  we  can  only  say  that 
it  is  not  one  in  which  we  can  set  aside  the  verdict  because  un- 
supported by  the  evidence.  The  whistle  was  certainly  not 
blown  continuously  for  the  eighty  rods,  and  the  preponder- 
ance of  testimony  shows  the  bell  was  not  rung. 

We  have  had  some  doubt,  in  examining  the  record,  whether 
the  plaintiff  was   not   guilty  of  a  degree   of  negligence  that 
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would  bar  his  recovery ;  but  he  testifies  that  he  first  discov- 
ered the  traiu  when  he  was  about  fifteen  or  twenty  feet  from 
the  crossing;  that  his  horses  at  once  took  fright,  jumped  for- 
ward, and  were  beyond  his  control.  As  to  the  jumping  of 
his  horses,  his  testimony  is  corroborated  by  that  of  other  wit- 
nesses, and  by  the  probabilities  of  the  case,  as  a  person,  in  his 
senses,  would  not  often  voluntarily  attempt  to  cross  a  railway 
in  front  of  a  train  so  near  at  hand  a^  to  make  it  manifest  the 
experiment  would  be  attended  with  the  greatest  danger.  The 
question  of  the  negligence  of  the  respective  parties  was  fairly 
submitted  to  the  jury,  and  there  is  no  good  reason  for  setting 
aside  their  finding. 

It  is  said  the  8th  instruction  asked  for  the  defendant  should 
have  been  given,  but  the  legal  principle  it  was  intended  to 
express  was  more  fairly  stated  in  the  instructions  which  were 
given. 

It  is  not  urged  that  the  damages  were  excessive,  and  they 
seem  to  have  been  very  reasonable. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Haevey  S.  Clark  et  at, 

V. 

Imlay  Moore  et  al. 

1.  Chancery — of  the  effect  of  a  decree  oUained  enforcing  the  equitable 
lien  of  one  where  there  me  others  holding  superior  or  equal  equitable  liens  who 
are  not  made  parties.  If  a  person  holding  an  equitable  lien  on  property- 
were  to  obtain  a  decree  enforcing  liis  lien  without  making  a  superior  lien 
holder  a  party  to  the  proceeding,  he  would  hold  subject  to  the  superior 
lien  as  though  he  had  not  obtained  his  decree,  or  if  he  failed  to  make  aa 
18— 64th  III. 
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equal  equitable  lien  holder  a  party,  they  would  hold  precisely  as  they  did 
before  the  decree ;  and  a  court  of  equity  will  recognize  and  enforce  the 
rights  of  those  not  made  parties  the  same  as  though  the  decree  had  not 
been  rendered,  unless  a  sale  has  been  had  under  it  and  the  rights  of  inno- 
cent hona  fide  purchasers  have  intervened,  which  will  in  some  cases  be 
protected ;  and  even  in  that  case  the  person  obtaining  the  decree  would 
be  required  bj^  a  court  of  equity  to  recognize  the  equities  of  the  other 
equal  lien  holders. 

2.  Mechanics'  liens — of  the  powers  of  the  court  in  enforcing  them.  la 
carrying  into  effect  the  provisions  of  the  statute  in  relation  to  mechanics' 
liens,  for  the  purpose  of  securing  and  enforcing  the  rights  of  parties,  the 
court  has  the  same  power,  and  it  is  made  its  duty  under  the  statute,  to 
adopt  the  same  rule  of  decision  in  cases  of  like  character  applicable  to 
courts  of  chancery,  and  for  the  purpose  it  may  entertain  any  bill  or  pro- 
ceeding and  render  anj^  decree  that  a  court  of  chancery  might. 

3.  ^AME.— jurisdiction  of  the  court  to  set  aside  a  former  decree.  Where, 
in  a  suit  to  enforce  a  mechanic's  lien,  a  party  who  held  a  lien  on  th& 
property  as  a  material-man  was  not  made  a  party,  and  a  decree  was  ren- 
dered establishing  the  rights  of  the  other  lien  holders,  and  a  sale  was  had 
under  the  decree,  at  which  the  petitioners  became  the  purchasers  of  the 
property,  subject  to  the  right  of  redemption,  upon  the  filing  of  a  petition 
by  the  lien  holder  not  made  a  party  to  the  original  proceeding,  it  was  heM, 
that  his  rights  were  in  no  way  alfected  by  the  decree  or  the  sale,  and  the 
court  had  power  to  afford  him  relief,  notwithstanding  the  decree  and  sale, 
and  establish  and  enforce  his  lien;  and  so  long  as  the  title  to  the  property 
remained  in  the  parties  to  the  former  suit,  the  court  had  power  to  vacate 
the  sale  and  order  the  property  to  be  re-sold,  especially  when  it  was  shown 
that  it  sold  for  only  about  one-ninth  of  its  value. 

4.  Same — of  the  rights  of  the  parties  on  setting  aside  a  former  decree. 
When  the  decree  and  sale  were  set  aside,  the  petitioner  was  then  at  liberty 
to  contest  the  amount  or  validity  of  any  or  all  of  the  liens  being  asserted 
against  the  property  precisely  as  he  could  have  done  as  a  party  to  the 
original  proceeding.  If  the  allowance  by  the  former  decree  of  too  large 
a  lien  in  favor  of  any  one  of  the  claimants,  in  the  opinion  of  the  peti- 
tioner, endangered  any  portion  of  his  own  claim,  he,  for  his  own  protec- 
tion, had  the  right  to  resist  it  and  have  it  reduced  to  its  just  amount. 

5.  Same — when  the  lien  attaches.  A  mechanic's  lien  attaches  from  the 
time  when  the  contract  is  made  to  make  the  improvement.  It  is  a  secret 
lien,  attaching  simply  by  furnishing  labor  or  materials  in  constructing  the 
building.  The  laborer  or  material-man  is  required  to  do  no  other  act  to 
secure  his  lien ;  he  is  not  required  to  give  notice,  to  record  his  claim  or 
do  any  other  act  to  render  his  lien  operative. 

6.  After  the  lien  has  attached,  all  persons  deal  with  the  property  at 
their  peril.    It  is  the  duty  of  those  purchasing  or  taking  liens  on  the 
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property  to   ascertain,  as  best  they  may,  whether  it  is  incumbered  with 
mechanics'  liens,  an'd  they  take  the  property  subject  to  such  liens. 

7.  Same — waiver  of  the  lien.  Where  a  laborer  or  material-man  receives 
security  collateral  to  the  property  improved,  whether  the  security  be  per- 
sonal  or  a  mortgage  on  or  pledge  of  other  projjerty  or  chose  in  action,  the 
law  presumes  that  it  was  intended  to  waive  or  release  the  lien  on  the 
premises,  but  an  effort  to  acquire  a  more  specific  and  exclusive  lien  on 
the  premises  improved  will  not  be  considered  as  a  manifestation  of  such 
an  intention. 

8.  Nor  will  the  receiving  of  an  assignment  of  an  insurance  policy  by 
the  laborer  or  material-man,  without  evidence  that  he  received  it  with 
such  intention,  operate  as  a  release  or  waiver  of  his  lien. 

9.  Same — of  the  adjustment  of  different  liens.  In  a  proceeding  to  enforce- 
a  mechanic's  lien,  where  there  are  prior  incumbrances  on  the  property  in. 
the  shape  of  mortgages,  in  adjusting  the  rights  of  the  parties,  any  en- 
hanced value  of  the  property  produced  by  the  payment  of  money  by  the 
owner  of  the  premises  for  labor  and  materials  furnished  by  others  thaa 
the  parties  to  the  suit,  during  the  progress  of  the  improvements,  should  be- 
applied  first  to  the  satisfaction  of  the  mortgages  on  the  property,  and  if  anjr 
portion  of  the  fund  thus  created  should  remain,  it  should  then  be  applied 
in  satisfaction  of  the  liens  for  labor  and  materials.  And  the  same  rule 
applies  as  to  such  enhanced  value  in  the  case  of  liens  created  by  mortgage 
subsequent  to  the  time  when  the  mechanic's  lien  attaches. 

Appeal  from  the  Circuit  Court  of  LaSaDe  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Crooker  &  Hunter,  and  Messrs.  Eldeidge  & 
Lewis,  for  the  appellants. 

Messrs.  Bushnell  &  Bull,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  one  George  Wells,  of  the  city  of  Mendota, 
in  the  year  1869,  erected  and  put  into  operation  an  oil  mill 
in  that  place;  that  appellees  furnished  $10,000  worth  of 
machinery  for  the  purpose  of  completing  the  factory;  that 
Clark,  Davis  and  Dawson  furnished  materials  for  the  struc- 
ture, and  Gilmore  and  Price  held  mortgages  on  the  property. 
Clark   and  Davis  filed  a  petition  against  Wells  to  enforce 


■"276  Clark  et  al.  v.  Moore  et  al.  [Sept.  T., 


Opinion  of  the  Court. 


a  mechanic's  lien,  and  Dawson  became  a  party,  he  filing  a 
bill  of  interpleader;  and  at  the  February  term,  1870,  of  the 
circuit  court  of  La  Salle  county,  a  decree  was  rendered  in  their 
favor,  and  against  the  lots,  and  ordering  their  sale.  In  that 
decree  the  court  found  and  established  their  rights,  and  those 
of  Price  and  Gilmore  as  mortgagees  of  the  property.  To  that 
proceeding  appellees  were  in  nowise  made  parties. 

Under  that  decree  the  premises  were  sold  and  bid  in  by 
appellants'  attorney  on  the  15th  of  April,  1870,  and  the  certi- 
ficate of  purchase  was  assigned  by  him  to  them  subsequent  to 
that  time. 

After  the  decree  and  sale,  appellees,  with  the  assent  of 
Wells,  were  proceeding  to  remove  the  machinery  from  the  oil 
mill  in  which  Wells  had  placed  it,  but  were  prevented  by  an 
injunction  issued  out  of  and  under  an  order  of  the  county 
court  of  La  Salle  county. 

Appellees,  on  the  27th  of  January,  1871,  filed  this  petition, 
in  which  they  set  up  their  lien  as  material-men;  charge  they 
were  not  made  parties  to  the  proceeding  instituted  by  appel- 
lants, and  had  no  notice  thereof;  charge  that  they  were  pur- 
posely kept  ignorant  of  the  proceeding,  and  that  appellants 
fraudulently  obtained  a  decree  for  more  than  was  due  them, 
and  that  the  property  sold  for  a  sum  greatly  less  than  its 
value.  They  made  appellants  and  others  defendants,  pray  for 
answers  not  under  oath,  and  that  the  liens  of  appellants  be 
declared  subordinate  to  theirs;  that  an  account  be  taken,  and 
it  be  ascertained  how  much  was  due  to  appellants;  that  their 
lien  be  decreed  subject  to  that  of  appellees;  that  the  decree 
in  the  former  mechanic's  lien  suit  be  set  aside,  and  if  neces- 
sary they  be  permitted  to  interplead ;  that  the  sale  be  set 
aside,  or  if  that  could  not  be  done,  then  they  be  allowed  to 
participate  pro  rata  in  the  proceeds  of  the  sale  under  the 
former  decree,  and  for  general  relief. 

On  a  hearing  in  the  court  below,  a  decree  was  rendered 
setting  aside  the  sale,  and  appellees  were  found  to  hold  a  lien 
on  the  premises  to  the  extent  of  their  claim;  the  rights  of  all 
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the  parties  were  established  and  the  property  ordered  to  be 
sold  to  satisfy  the  several  liens:  and  the  record  is  brought  to 
this  court  on  apjDcal,  and  a  reversal  is  asked. 

It  is  urged  that  the  circuit  court  does  not  have  jurisdiction 
to  entertain  a  bill^  under  the  statute,  to  set  aside  a  former 
decree  for  any  reason,  and  to  let  in  parties  in  interest  to  parti- 
cipate in  the  fund  upon  which  they  have  a  mechanic's  or  other 
lien.  This  case  is  unembarrassed  with  any  question  as  to  the 
rights  of  third  parties  purchasing  at  the  master's  sale,  as  the 
property  was  purchased  for  and  is  held  by  the  complainants 
in  the  former  suit.  The  parties  holding  the  certificate  of  pur- 
chase are  the  same  persons  who  were  parties  to  the  first  suit. 
The  question  is,  whether  their  rights  have  been  so  far  changed 
by  that  proceeding  that  the  purchasers  have  acquired  an  ad- 
vantage against  which  the  court  is   powerless  to  afford  relief. 

The  23d  section  of  the  Mechanic's  Lien  Law  declares  that 
in  proceedings  under  that  act  the  courts  are  vested  with  all 
powers  of  courts  of  chancery,  and  shall  be  governed  by  the 
rules  of  proceeding  and  decisions  thereof,  so  far  as  the  same 
are  applicable  and  may  be  necessary  to  carry  into  full  and 
complete  eifect  the  provisions  of  that  statute.  This  is  a  broad 
and  comprehensive  delegation  of  power  to  the  courts.  In 
carrying  into  effect  the  provisions  of  the  statute,  they  may 
entertain  any  bill  or  proceeding,  and  render  any  decree,  that 
a  court  of  chancery  might,  to  secure  and  enforce  the  rights  of 
parties.  Then  if  a  court  of  equity  has  power,  after  a  sale  on 
the  foreclosure  of  one  of  two  mortgages  which  are  equal  liens, 
and  the  other  mortgagee  has  not  been  made  a  party  to  the 
suit  for  foreclosure,  to  afford  relief  and  to  adjust  the  equities 
of  the  parties  ;  or  if  a  court  of  chancery  may  adjust  the  rights 
of  two  persons  holding  equal  equitable  liens  on  the  same 
property  where  one,  without  making  the  other  a  party  to  a 
suit,  has  obtained  a  decree  establishing  and  enforcing  his 
equity,  then  the  court  unquestionably  has  equal  power  in  a 
case  arising  under  this  statute. 
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It  is  a  rule  of  uniform  application  of  courts  of  justice  that 
a  party  can  not  be  deprived  of  his  rights  without  a  hearing, 
or  at  least  an  opportunity  to  be  heard,  in  defense  of  his  rights. 
This  lies  at  the  very  foundation  of  all  just  jurisprudence,  and 
is  the  reason  why  courts  of  equity  always  require  all  persons 
interested  in  the  subject  matter  of  the  litigation  to  be  made 
jjarties  and  to  be  before  the  court  before  their  rights  are  or 
can  be  affected.  It  is  a  rule  of  chancery  practice  and  of  equity 
law  that  a  person  who  is  not  a  party  to  a  suit  is  wholly  unaf- 
fected by  its  decree,  unless  he  is  a  privy.  The  rights  of  a 
person  not  a  party  or  privy  to  a  judgment  or  decree  remain 
as  wholly  unaffected  as  if  it  had  not  been  rendered.  It  would 
be  useless  to  cite  authorities  on  so  elementary  a  proposition,  as 
the  books  abound  in  them  and  the  rule  is  familiar  to  all  per- 
sons in  the  profession. 

There  can  be  no  question  that  if  a  person  holding  a  junior 
or  even  an  equal  equitable  lien  were  to  obtain  a  decree 
enforcing  his  lien,  Avithout  making  the  person  liolding  the 
superior  lien  a  party,  he  would  hold  subject  to  the  superior 
lien  as  though  he  had  not  obtained  his  decree;  or  if  he 
failed  to  make  one  holding  an  equal  lien  a  party,  they  would 
hold  precisely  as  they  did  before.  A  decree  to  which  a  person 
is  not  a  party  or  privy,  has  no  binding  force  upon  him,  and  a 
court  of  equity  will  recognize  and  enforce  his  rights  as  though 
the  decree  had  not  been  rendered,  unless  a  sale  has  been  had 
under  it  and  the  rights  of  innocent  bona  fide  purchasers  have 
intervened,  which  in  some  cases  would  be  protected.  But 
even  in  that  case  the  person  obtaining  the  decree  would  be 
required  by  a  court  of  equity  to  recognize  the  equities  of  the 
other  equal  lien  holder;  and  the  court  has  the  same  power, 
and  it  is  made  its  duty  under  the  statute,  to  adopt  the  same 
rule  of  decision  in  this  class  of  cases  that  is  acted  upon  by 
courts  of  chancery. 

If,  then,  appellees  held  an  equal  or  superior  lien  on  this 
property  with  other  lien  holders,  and  they,  in  endeavoring  to 
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enforce  theirs,  failed  to  make  appellees  parties  to  the  proceed- 
ing, they  were  in  nowise  barred  by  the  decree;  and  the  court 
would  be  bound,  on  a  proper  apnlication,  to  establish  and 
enforce  the  liens  of  appellees. 

The  first  section  creates  a  lien  on  the  lot  or  piece  of  ground 
which  is  improved,  in  favor  of  the  laborer  or  material-man. 
When  the  contract  to  perform  labor  is  made,  the  lien  attaches. 
This  is  the  clear  and  obvious  meaning  of  this  section.  It  will 
bear  no  other  reasonable  interpretation.  It  is  a  mistake  to 
suppose  that  the  court  creates  or  confers  the  lien  by  its  decree. 
The  court  only  finds  and  declares  that  it  was  in  existence.  It 
has  no  more  vigor  as  a  lien  after  than  before  the  decree.  Its 
legality  is  thereby  adjudged  and  determined,  but  it  existed 
and  attached  to  the  property  from  the  time  the  contract  was 
made  to  make  the  improvement.  When,  therefore,  appellees 
agreed  to  furnish,  and  did  furnish,  this  machinery,  and  it  was 
placed  in  the  mill,  their  claim  for  its  price  became,  from  the 
time  of  making  the  contract,  a  lien  on  the  lots,  equal  in  degree 
with  all  labor  and  materials  furnished  for  the  erection  and 
completion  of  the  structure,  unless  appellees  did  some  act  by 
which  it  was  waived  or  lost. 

These  liens  are  secret,  attaching  simply  by  furnishing  labor 
or  materials  in  constructing  the  building.  The  laborer  or 
material-man  is  required  to  do  no  other  act  to  secure  his  lien. 
They  are  not  required  to  give  notice,  to  record  their  claim  or 
to  do  any  other  act  to  render  their  lien  operative.  After  the 
lien  has  attached,  all  persons  deal  with  the  property  at  their 
peril.  Under  the  law,  it  is  the  duty  of  those  purchasing  or 
taking  liens  on  the  property  to  ascertain,  as  best  they  may, 
whether  it  is  incumbered  with  mechanics'  liens,  and  they  pur- 
chase it  subject  to  such  liens. 

It  is  also  insisted  that  appellees  waived  their  lien  when 
they  sold  the  property,  by  reserving  a  lien  upon  it  in  the 
written  contract;  that  they  thereby  received  and  held  addi- 
tional security  that  operated  to  destroy  any  lien  that  would 
otherwise  have  attached.     It  is  true  that  where  a  laborer  or 
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material-man  receives  security  collateral  to  the  property  im- 
proved, whether  the  security  be  personal  or  a  mortgage  on  or 
pledge  of  other  property  or  chose  in  action^  the  law  presumes 
that  it  was  intended  to  waive  or  release  the  lien  on  the  premi- 
ses. In  their  effort  to  retain  a  lien  on  the  machinery  furnished 
by  appellees,  they  took  no  collateral  or  independent  security. 
It  was  but  a  futile  effort  to  retain  a  superior  lien  on  the  prop- 
erty furnished  over  and  above  other  lien  holders.  Had  these 
parties  taken  a  mortgage  on  these  lots  and  the  building,  which 
the  law  would  have  adjudged  void,  would  any  one  claim  that 
they  could  not  assert  their  lien?  The  lien  attaches  to  and 
incumbers  the  property  to  improve  which  the  material  is  fur- 
nished, and  the  efforts  to  acquire  a  more  specific  and  exclusive 
lien  thereon  in  nowise  manifests  an  intention  to  release  the 
property  from  all  lien  and  to  look  to  other  security  for  pay- 
ment, but  it  shows  the  very  opposite  intention — an  intention 
to  hold,  if  possible,  the  property  furnished  liable  for  the  pay- 
ment of  their  claim. 

It  is  next  urged  that  by  receiving  an  assignment  of  the 
policies  of  insurance  on  the  mill,  the  appellees  thereby  re- 
leased their  material-man's  lien  on  the  property.  In  the  case 
of  Wilson  V.  Lyon,  51  111.  166,  it  Avas  held  that  where  the 
vendor  of  real  estate  received  from  the  purchaser  an  assign- 
ment of  a  policy  of  insurance  on  the  life  of  the  vendee,  it  did 
not  waive  the  vendor's  lien  on  the  premises;  and  it  was  there 
held  that  the  party  alleging  a  waiver  of  such  a  lien  must 
establish  it.  The  same  principles  apply  with  equal  or  more 
force  in  this  than  in  that  case.  Here  there  was  in  fact  no 
security.  The  policy  could  not  become  a  security  unless  the 
property  was  destroyed  by  fire,  and  that  is  a  contingency 
Avhich  may  not  happen  during  the  life  of  the  policy.  We  do 
not  see  that  there  is  any  evidence  which  shows  that  appellees 
received  this  assignment  with  the  intention  of  releasing  their 
lien  on  the  property.  It  was  only  to  secure  themselves  in  the 
event  their  lien  should  become  unavailing  by  the  destruction 
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of  the  property  by  fire.  We  fail  to  see  that  it  was  intended 
to  or  did  operate  as  a  release  or  waiver  of  their  lien. 

It  then  follows  that  as  appellees  still  held  a  valid  lien  on 
the  property  as  material-men  when  the  former  decree  was 
rendered^  and  were  not  parties  to  that  suit,  their  rights  were 
in  nowise  aifected  by  the  decree  or  the  sale;  and,  as  we  have 
seen,  the  court,  under  the  statute,  had  power  to  afford  them 
relief,  notwithstanding  the  decree  and  the  sale.  And  in  ad- 
ministering such  relief,  the  court  had  ample  power,  so  long 
as  the  title  to  the  property  remained  in  the  parties  to  the 
former  suit,  to  vacate  the  sale  and  to  order  the  property  to  be 
re-sold,  especially  where  it  is  shown  to  have  sold  for  only 
about  one-ninth  part  of  its  value.  To  require  appellees  to 
receive  from  appellants  a  proportional  share  of  the  sum  for 
w^hich  they  bid  it  off,  and  permit  them,  for  $3000,  to  retain 
property  worth  $23,000,  and  to  the  exclusion  of  appellees' 
claim,  equally  as  meritorious  as  their  own,  would  be  grossly 
inequitable. 

Had  the  property  been  sold  to  a  person  not  a  party  to  the 
record,  other  questions  might  have  been  presented,  but  here 
the  purchase  money  was  not  and  could  not  be  paid,  as  it  was 
purchased  for  the  creditors  themselves.  They  had  only  ob- 
tained a  decree  establishing  their  liens,  an  order  for  the  sale 
of  the  property,  which  had  been  sold  subject  to  redemption, 
and  they  had  become  the  purchasers;  but  by  all  this  they  had 
acquired  no  right  that  barred  or  concluded  appellees  from  as- 
serting their  rights. 

When  the  decree  and  sale  were  set  aside,  appellees  were 
then  at  perfect  liberty  to  contest  the  amount  or  validity  of 
any  or  all  of  the  liens  being  asserted  against  the  property  pre- 
cisely as  they  could  have  done  had  they  been  parties  to  the 
first  proceeding.  If  the  allowance  of  too  large  a  lien  in  favor 
of  any  one  of  the  claimants,  in  the  opinion  of  appellees,  en- 
dangered any  portion  of  their  own  claim,  they,  for  their  own 
protection,  had  the  unquestioned  right  to  resist  and  have  it 
reduced  to  its  just  and  fair  amount.     We,  therefore,  see  no 
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«rror  in  the  action  of  the  court  in  reducing  the  claims  of 
appellants.  The  finding  of  the  court  in  the  first  decree  was 
not  conclusive  on  appellees. 

It  is  insisted  that  the  court  erred  in  preferring  the  lien  of 
the  mortgages  in  that  portion  of  the  improvements  which 
were  paid  for  by  Wells,  whilst  erecting  and  completing  the 
building,  to  the  material-men.  It  appears  from  the  finding 
of  the  court  that  the  property  was  worth,  before  the  improve- 
ments were  made,  the  sum  of  $3500 ;  that  appellees  and  ap- 
pellants contributed  about  $14,000  in  materials  to  the  build- 
ing and  machinery,  and  Wells,  the  owner,  paid  about  $9000 
for  the  improvements  placed  on  the  property. 

The  correct  mode  of  ascertaining  the  rights  of  the  parties 
is  fixed  by  the  12th  section  of  the  lien  law.  It  declares  that 
incumbrances  on  the  property  prior  or  subsequent  to  making 
the  contract  for  erecting  the  building  shall  not  operate  upon 
the  building  or  materials  until  the  liens  in  favor  of  the  work- 
men and  the  material-men  shall  be  satisfied;  and  upon  ques- 
tions between  previous  incumbrancers  and  creditors,  the 
previous  incumbrance  shall  be  preferred  to  tlie  value  of  the 
land  at  the  time  of  making  the  contract;  and  it  directs  the 
court  to  ascertain  what  proportion  shall  be  paid  to  the  several 
parties  in  interest. 

In  the  case  of  North  Presbyterian  Church  of  Chicago  v. 
Jevne,  32  111.  214,  it  was  held  that  a  prior  mortgagee  had  the 
first  lien  on  the  land  as  it  was  unimproved,  and  the  mechanic 
or  material-man  had  a  first  lien  on  the  building;  and  that 
each  should  be  satisfied  out  of  the  fund  upon  which  he  had  the 
prior  lien;  that  if  either  fund  was  more  than  sufficient  to 
satisfy  the  prior  lien  thereon,  and  the  other  was  insufficient 
to  pay  the  prior  lien  on  it,  then  the  latter  should  be  satisfied 
from  the  surplus  remaining  of  the  other  fund.  The  same  rule 
was  adhered  to  in  the  cases  of  Croskey  v.  Northwestern  Man.  Co-. 
48  111.  481,  and  Hoivett  v.  Selby,  54  111.  151  ;  but  where,  as  in 
this  case,  there  is  a  large  proportion  of  the  enhanced  value  of 
the   property  produced    by  the  owner  paying   for   labor  and 
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material  furnished  by  others  than  the  parties  to  the  suit, 
the  question  arises  whether  the  mechanics  and  material-men 
shall  have  it  appropriated  to  the  payment  of  their  liens^  or 
shall  it  be  applied  to  the  prior  incumbrances,  or  shall  it  be 
treated  as  a  fund  in  which  both  may  participate  pro  rata.  In 
such  a  case,  the  enhanced  value  produced  by  the  payment  of 
money  by  the  owner,  whilst  the  work  was  progressing,  should 
be  applied  to  the  satisfaction  of  the  mortgages  on  the  prop- 
erty; and  if  any  portion  of  the  fund  thus  created  shall  remain, 
to  be  applied  to  the  satisfaction  of  the  liens  for  labor  and 
materials.  It  has  always  been  i-ecognized  the  true  rule  to 
hold  all  improvements  placed  by  the  mortgagor  on  the  premi- 
ses as  being  embraced  in  and  subject  to  the  mortgage.  We 
can  not  suppose  that  they  were  intended,  when  made,  to  be 
for  the  benefit  of  other  lien  holders.  They  have  their  lien 
on  the  enhanced  value  they  have  given  to  the  property,  but 
have  advanced  neither  money  nor  materials  for  which  the 
■owner  has  paid;  and  the  subsequent  mortgages  may  have 
been  given  to  secure  the  very  money  paid  by  the  owner  for 
the  labor  and  materials.  This  is  the  view  taken  by  the  court 
below  in  its  decree. 

A  careful  examination  of  the  record  in  this  case   fails  to 
disclose  any  error,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 
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Merchants'  Dispatch  Transportation  Company 

V. 

Edward  Hallock. 

1.  Common  carriers — when  their  liability  as  ccwriers  terminates.  It  is 
the  settled  doctrine  of  this  court  that  the  liability  of  a  railroad  company 
as  a  common  carrier  terminates,  when  the  consignee  or  some  one  for  him 
is  not  present  on  the  arrival  of  the  goods  to  receive  them,  with  the  deliv- 
ery of  the  goods  in  a  safe  warehouse,  and  notice  to  the  consignee  of  their 
arrival  is  not  required  to  be  given. 

2.  The  same  rule  applies  to  other  corporations  using  railroads  as  a 
means  of  convej^ance,  where,  by  their  usage,  they  merely  undertake  to  de- 
liver the  goods  at  their  depots. 

3.  And  where  it  is  the  usage  of  such  a  company,  upon  the  request  of 
the  consignee,  to  deliver  goods  upon  their  arrival  to  teamsters  not  in  the 
employ  of  the  company,  and  who  deliver  them  to  the  consignee  at  his  ex- 
pense, collecting  their  charges  from  him,  in  the  absence  of  such  a  request 
the  company  terminates  its  liability  as  a  carrier  by  the  storage  of  the  goods 
in  their  warehouse  provided  for  the  purpose,  if  the  same  is  safe  and  suit- 
able. Such  a  company  difl'ers  from  an  express  company,  in  that  the  latter 
have  teams  and  vehicles  by  which  they  receive  and  deliver  goods,  such 
being  their  established  usage. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Small  &  Ingalls,  for  the  appellant. 

Messrs.  Hoa^^e  &  Russell,  and  Messrs.  Hitchcock,  Dupee 

&  EvARTS,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  in  the  Superior  Court  of 
Cook  county,  against  appellant  as  a  common  carrier.  The 
cause  was  tried  by  the  judge  without  a  jury,  and  damages  as- 
sessed to  the  full  amount  of  the  plaintiif' s  claim,  and  for  which 
judgment  was  rendered. 

To  reverse  this  judgment  the  defendants  appeal. 
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.  It  appears  from  the  bill  of  exceptions  that  appellants  own 
a  line  of  freight  cars  plying  between  the  Atlantic  seaboard 
and  the  west,  carrying  freight  at  the  same  tariff  of  charges  the 
railroad  companies  do,  whose  tracks  they  use.  Their  only 
business  is  that  of  freighters.  They  have  an  office  in  the  city 
of  New  York  and  one  in  Chicago. 

On  the  second  day  of  October,  1871,  they  received,  at  the 
city  of  New  York,  a  lot  of  household  goods  noted  on  the  bill 
of  lading  as  "old  furniture,"  and  classed  as  third  rate,  the 
tariif  on  that  class  being  thirty  cents  per  one  hundred  pounds. 
The  goods  arrived  at  appellants'  depot  in  Chicago,  by  the 
Michigan  Central  Railroad,  at  7:50  o'clock  on  the  evening  of 
October  7th,  and  on  the  following  morning,  which  was  Sun- 
day, they  were  taken  from  the  cars  and  deposited  in  appellants' 
warehouse,  admitted  to  be  safe  and  suitable. 

On  the  night  of  that  day,  or  very  eai-ly  in  the  morning  of 
the  ninth,  the  goods  were  destroyed  by  that  memorable  fire 
which  swept  over  the  city. 

It  is  agreed  between  the  parties  that  this  court  shall  take 
judicial  notice  of  that  fire  (as  occurring  on  the  eighth  and 
ninth  days  of  October,  and  the  character  of  it ;)  and*  further, 
it  is  agreed  that  the  goods  in  question  were  destroyed  by  that 
fire,  and  without  the  actual  fault  or  negligence  of  appellants, 
while  in  their  warehouse. 

The  bill  of  lading  executed  by  appellants  and  delivered  to 
and  accepted  by  the  son  of  appellee, -who  attended  to  the  ship- 
ment in  New  York,  contained  this  clause :  "  To  be  forwarded 
in  like  good  order  (dangers  of  navigation,  collisions  and  fire, 
and  loss  occasioned  by  mob,  riot,  insurrection  or  rebellion,  and 
all  dangers  incident  to  railroad  transportation  excepted,)  to 
Chicago  depot  only,  he  or  they  paying  freight  and  charges  for 
the  same  as  below." 

It  is  agreed  appellee's  son,  who  took  the  bill  of  lading,  had 
no  knowledge  of  its  contents  ;  but  it  is  in  evidence  it  was 
mailed  to  appellee  at  Chicago,  and  received  by  him  in  due 
course  of  mail  before  the  goods  arrived. 
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Appellee  stated,  on  his  examination  as  a  witness,  in  a  very 
equivocating  manner,  that  he  did  not  read  it,  and  could  not  state 
what  its  contents  were.  His  whole  testimony,  as  it  appears 
in  the  record,  has  not  made  a  favorable  impression  on  us, 
though  the  court  below  seem  to  have  placed  full  confidence  in 
it.  But  that  is  not  material.  The  question  is,  Avhen  did  the 
carriers'  liability  terminate? 

Whatever  other  courts  may  have  decided  on  this  question, 
it  is  the  settled  doctrine  of  this  court  that  the  liability  of  a 
common  carrier  terminates  with  the  delivery  of  the  goods  in  a 
safe  warehouse,  and  notice  of  their  arrival  is  not  required  ta 
be  given  to  the  consignee. 

Carriers  by  land,  before  the  introduction  of  railroad  cars  as 
vehicles  of  conveyance,  the  rule  was,  as  to  them,  that  they 
must  deliver  in  person  to  the  consignee.  From  this  duty 
nothing  save  the  act  of  God  or  the  public  enemy  could  dis- 
charge them. 

Since  the  introduction  of  the  railroad  system,  a  different 
rule  has  been  adopted.  The  reason  for  it  is  briefly  expressed 
in  the  case  of  Vincent  v.  Ch.  and  Alton  R.  R.  Co.  49  111.  33. 
At  page  38,  this  court  said,  the  rule  of  the  common  law  re- 
quiring common  carriers  by  land  to  deliver  to  the  consignee, 
has  been  so  far  relaxed  in  regard  to  railways,  from  necessity^ 
as  in  most  cases  to  substitute  in  place  of  personal  delivery,  a 
delivery  at  the  warehouses  or  depots  provided  by  the  company 
for  the  storage  of  goods.  It  has  repeatedly  been  held  by  this 
court  that  a  railway  company  may  discharge  itself  of  its  lia- 
bility as  a  common  carrier  by  safely  depositing  goods  in  its 
warehouse  and  there  holding  them  under  the  responsibilities 
of  a  warehouseman  until  demanded  by  the  consignee.  These 
decisions  proceed  upon  the  ground  that  a  railway  has  no  means 
of  delivery  beyond  its  own  lines. 

The  cases  decided  by  this  court,  to  which  reference  was 
made  for  the  principle,  are:  III.  Cent.  R.  R.  Co.  v.  Alexander 
et  al.  20  111.  23 ;  Porter  v.  The  Chi.  and  R.  I.  R.  R.  Co.  ib.  407. 
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These  cases  were  decided  upon  an  examination  of  many  author- 
ities, and  the  rule  declared,  that  where  articles  to  be  trans- 
ported have  arrived  at  their  destination,  and  have  been  re- 
moved and  stored  in  a  warehouse  owned  by  the  carrier,  or  by 
some  other  party,  the  duty  of  the  carrier  is  terminated.  If 
the  goods  are  stored  in  a  building  owned  by  the  carrier,  the 
liability  changes  to  that  of  a  warehouseman. 

At  the  same  term  Davis  et  al.  v.  Michigan  Southern  and  N. 
Ind.  R.  R.  Go.  ib.  412,  was  decided,  in  which  the  same  rule 
was  announced.  And  in  Richards  et  al.  against  the  same  com- 
pany, ib.  401,  it  was  reiterated  in  this  language  :  "So  soon 
as  the  goods  arrive  at  their  destination,  or  at  the  terminus  of 
their  road,  and  they  are  unloaded  and  placed  safely  and  se- 
curely in  the  defendant's  warehouse,  the  responsibility  of  com- 
mon carriers  ceases,  and  that  of  warehouseman  attaches."  The 
same  ruling  is  repeated  in  Ch.  and  A.  R.  R.  Co.  v.  Scott,  42  ib. 
132. 

These  cases  also  hold  that  it  is  not  necessary  the  railroad 
managers  or  employees  should  give  notice  of  the  arrival  of  the 
goods  to  the  owner  or  consignee. 

It  is,  however,  claimed  by  appellee  that  the  company  agreed 
to  give  him  notice  of  the  arrival  of  the  goods. 

It  is  certain  there  was  no  such  agreement  or  promise  made 
at  the  time  the  goods  were  delivered  to  the  company  for  trans- 
portation. Appellee  testified  he  called  at  the  office  of  the 
company  in  Chicago  to  inquire  about  the  goods  then  in  tran- 
sit, and  directed  when  they  arrived  they  should  be  delivered 
to  him,  and  he  says  some  one  in  the  office  told  him  they  would 
do  it.  It  was  not  Mr.  Howe,  the  superintendent,  nor  is  there 
any  proof  the  promise  was  made  by  any  person  so  connected 
with  the  business  of  the  company,  whose  duty  and  right  it 
would  be  to  make  such  a  promise.  It  was  no  part  of  the 
original  undertaking  of  appellants. 

But  it  is  claimed  by  appellee  that  appellants  are  not  a  rail- 
road company,  and  the  rule  referred  to  can  have  no  applica- 
tion to   them — their  contract  being  substantially  that  of  an 


288  M.  D.  T.  Co.  V.  Hallock.  [Sept.  T., 

Opinion  of  the  Court, 

express  company.  It  is  said  the  only  respect  in  which  it  dif- 
fers from  such  company  is,  that  the  express  company  under- 
takes to  deliver  without  orders,  while  appellants'  company 
undertakes  to  give  notice  and  deliver  on  orders. 

We  look  into  the  record  in  vain  to  find  proof  of  such  an 
undertaking  on  the  part  of  appellants. 

The  superintendent,  Howe,  testified,  if  it  was  the  wish  of 
the  consignee,  they  frequently,  when  they  received  goods,  de- 
livered them  to  the  place  of  business,  or  the  warehouse  of  the 
consignee,  should  he  so  direct;  when  the  consignee  requests 
them,  they  so  deliver  at  his  expense,  and  make  no  charge  for 
that  as  a  transportation  company;  it  is  done  by  the  owners 
of  the  teams;  they  collect  from  the  consignee;  we  deliver  to 
teams,  but  not  by  teams. 

We  understand  by  this,  that,  according  to  the  established 
usage  of  appellants'  business,  they  deliver  only  at. their  depot, 
unless  specially  requested  otherwise.  There  is,  as  we  have 
said,  no  promise  to  give  notice,  and  no  request  to  deliver  by 
teams,  elsewhere  than  at  the  depot  of  appellants. 

We  come  now  to  the  bill  of  lading.  It  matters  not  whether 
its  terms  were  or  not  assented  to  by  appellee,  as  they  include 
no  more  and  no  less  than  their  liability  at  common  law,  as 
applicable  to  conveyance  by  railroads,  to  carry  and  deliver  at 
their  usual  place  of  delivery.  There  is  nothing  in  it  limiting 
this  liability.  Under  the  authority  of  the  cases  cited,  we 
must  hold  this  company  discharged  its  whole  duty  by  trans- 
porting these  goods  safely  to  their  depot  in  Chicago;  that 
thev  were  not  bound  to  give  notice  of  their  arrival  to  the  con- 
signee; that  he  not  being  present  to  receive  the  goods  at  the 
time  of  their  arrival,  nor  any  person  for  him,  and  no  request 
shown  to  deliver  them  to  teams,  they  had  the  right  to  store 
them  in  their  warehouse,  admitted  to  be  safe,  at  which  time 
their  liability  as  carriers  ceased,  and  that  of  warehousemen 
attached. 

It  is  urged  by  appellee  that  the  consignee  should  have  an 
opportunity,  before  loss,  to  receive  his  goods.     To  this  it  may 
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be  answered,  he  was  advised  of  the  time  of  their  probable  ar- 
rival, and  should  have  been  at  the  depot  to  receive  them.  The 
■opportunity  to  receive  the  goods  was  as  favorable  to  appellee 
as  to  appellants  to  give  notice,  was  it  their  duty  to  notify  the 
consignee.  They  arrived  long  after  business  hours,  near  eight 
o'clock  of  an  October  night,  at  a  time  when  teams  and  drays 
and  other  usual  modes  of  conveyance  are  at  rest.  The  fol- 
lowing day  was  Sunday — not  a  business  day,  and  notice  could 
not  be  given.  It  M^as  necessary  to  use  the  car  in  which  the 
goods  were  conveyed,  on  that  day,  and  in  the  morning  it  was 
unloaded,  the  "car  departing  empty  soon  after  nine  o'clock. 

The  views  expressed  by  Shaw,  Ch.  J.,  in  Norway  Plains  Co. 
v.  Boston  and  Maine  Railway  Co.  1  Gray,  263,  cover  the  whole 
ground  of  this  controversy,  and  accord  with  those  we  have 
expressed.  He  said,  "the  duty  assumed  by  the  railroad  is,  that 
they  will  carry  the  goods  safely  to  the  place  of  destination, 
and  there  discharge  them  on  the  platform,  and  then  and  there 
deliver  them  to  the  consignee,  or  the  party  entitled  to  receive 
them,  if  he  is  then  and  there  readv  to  take  them  forthwith  . 
or  if  the  consignee  is  not  then  ready  to  take  them,  then  to 
place  them  securely  and  keep  them  safely  a  reasonable  time, 
ready  to  be  delivered  when  called  for.  This,  it  appears  tons, 
is  the  spirit  and  legal  effect  of  the  public  duty  of  the  carrier 
and  of  the  contract  between  the  parties  when  not  altered  or 
modified  by  a  special  agreement.  ■  This  view  of  the  law  appli- 
cable to  railroad  companies  as  common  carriers  of  merchan- 
dise, affords  a  plain,  precise  and  practical  rule  of  duty,  of  easy 
application,  well  adapted  to  the  security  of  all  persons  inter- 
ested;  it  determines  they  are  responsible  as  common  carriers 
until  the  goods  are  removed  from  the  cars  and  placed  on  the 
platform;  and  if,  on  accJount  of  their  arrival  in  the  night,  or 
at  any  other  time  when  by  the  usage  or  course  of  business  the 
doors  of  the  merchandise  depot  or  warehouse  are  closed,  or  for 
any  other  cause  they  can  not  then  be  delivered,  or  if  for  any 
reason  the  consignee  is  not  ready  then  to  receive  them,  it  is 

the  duty  of  the  company  to  store  them  safely  under  the  charge 
19— 64th  III. 
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of  competent  and  careful  servants,  ready  to  be  delivered,  and 
actually  deliver  them  when  duly  called  for  by  parties  author- 
ized and  entitled  to  receive  them,  and  for  the  performance  of 
these  duties,  after  the  goods  are  delivered  from  the  cars,  the 
company  are  liable  as  warehousemen  or  keepers  of  goods  for 
him." 

Upon  the  point  of  notice  he  proceeds  to  say  :  "  It  was  ar- 
gued in  the  present  case,  that  the  railroad  company  are  re- 
sponsible as  common  carriers  of  goods  until  they  have  given 
notice  to  the  consignees  of  the  arrival  of  the  goods.  The 
court  are  strongly  inclined  to  the  opinion  that,  in  regard  to 
the  transportation  of  goods  by  railroads,  as  the  business  is 
generally  conducted  in  this  country,  the  rule  does  not  apply. 
The  immediate  and  safe  storage  gf  goods,  on  their  arrival,  in 
warehouses  provided  by  the  railroad  companies,  and  without 
additional  expense,  seems  to  be  a  substitute  better  adapted  to 
the  convenience  of  both  parties."  In  the  case  before  us,  as 
we  have  shown,  notice  could  not  have  been  given. 

In  conclusion.,  we  say  with  the  court  in  Tliomas  v.  Boston 
and  Prov.  R.  Way,  10  Mete.  (Mass.)  472,  when  suitable  ware- 
houses are  provided,  as  in  this  case,  and  the  goods,  which  are 
not  called  for  on  their  arrival  at  the  place  of  destination,  are 
unloaded  and  stored  safely  in  such  warehouses,  the  duty  of  the 
proprietors  as  common  carriers  is,  in  our  judgment,  termin- 
ated. 

We  see  nothino;  in  this  case  to  take  it  out  of  the  rule  so 
long  established  by  this  court. 

There  is  no  essential  difference  between  this  company  and 
a  railroad  company,  and  it  must  be  subject  to  no  other  or 
greater  liabilities.  It  differs  from  an  express  company  in  this, 
that  the  latter  have  teams  and  vehicles  by  which  they  receive 
and  deliver  goods,  and  such  is  the  established  usage.  Their 
compensation  is  found  in  high  rates  of  transportation,  AA^hilst 
appellants  receive  only  the  rates  established  by  railroads  on 
their  ordinary  classified  freights. 

For  the  reasons  given,  the  judgment  of  the  court  below 
must  be  reversed.  Judgment  reversed. 
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Joseph  A.  Kine 

^• 
James  F.  Depenbaugh  e(  dl. 

Eminent  domain — of  the  assessment  of  damages  where  private  property  is 
taken  for  public  use  since  the  adoption  of  the  constitution  of  1870.  The  stat- 
ute in  force  at  the  adoption  of  the  constitution  of  1870  providing  for  the 
taking  of  private  property  for  the  purposes  of  a  public  road,  so  far  as  it 
authorized  the  commissioners  of  highways,  or  three  supervisors  of  the 
county,  on  appeal  from  the  decision  of  the  commissioners,  to  assess  the 
damages  that  a  party  vrould  sustain  by  reason  of  the  construction  of  a  pub- 
lic road  across  his  premises,  was  repealed  and  rendered  inoperative  by  the 
thirteenth  section  of  Article  3  of  that  instrument,  which  provides  that 
"  private  property  shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation,"  and  "such  compensation,  when  not  made  by  the  State,, 
shall  be  ascertained  by  a  jury,  as  shall  be  prescribed  by  law."  And  the- 
assessment  of  such  damages  by  the  commissioners  or  supervisors  in  at 
proceeding  commenced  after  the  adoption  of  the  new  constitution,  would 
be  void,  notwithstanding  there  was  then  no  mode  "prescribed  by  law"  for 
the  ascertainment  of  the  compensation  by  a  jury,  as  required  by  the  con- 
stitution. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood^  Judge,  presiding. 

Mr.  Charles  J.  Beattie,  for  the  appellant. 

Messrs.  Pillsbury  &  Lawrence,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  proceeding  was  originally  commeneed  by  the  commis- 
sioners of  highways  of  the  town  Reading,  for  the  purpose  of 
laying  out  and  establishing  a  public  road  which,  when  con- 
structed, would  pass  over  certain  lands  owned  by  the  appel- 
lant. From  the  action  of  the  commissioners  laying  out  the 
road,  the  appellant  prayed  an  appeal  under  the  provisions  of 
the  statute  to  three  supervisors  of  the  county,  who,  upon  the 
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hearing,  affirmed  their  action  in  all  things  except  as  to  the  as- 
sessment of  damages  which  the  ap])ellant  would  sustain  by 
reason  of  the  construction  of  the  road  across  his  lands.  In 
this  respect  the  action  of  the  commissioners  was  reversed,  and 
a  new  assessment  made. 

The  record  of  the  proceedings  Avas  brought  before  the  cir- 
cuit court  on  a  writ  of  certiorari.  On  the  hearing  the  court 
found  no  error  and  dismissed  the  cause. 

So  far  as  we  are  able  to  discover  from  an  inspection  of  the 
record  the  proceedings  establishing  the  road  were  all  regular 
and  substantially  in  conformity  with  the  statutes  then  in  force. 

The  proceedings  having  been  instituted  since  the  adoption 
of  the  new  constitution,  the  only  question  that  we  deem  ma- 
terial to  be  considered  is,  whether  the  commissioners  of  high- 
wavs  or  the  supervisors,  on  appeal,  could  rightfully  assess  the 
damages  which  the  appellant  would  sustain  by  reason  of  the 
construction  of  the  road  across  his  premises. 

The  principal  inquiry,  therefore,  is,  whether  the  statute  un- 
der which  the  assessment  was  made  is  not  in  conflict  with  our 
2U'esent  constitution,  and  the  a.ssessment  for  that  reason  void. 

In  the  13th  section  of  Article  2,  it  is  jirovided  that :  "]iri- 
vate  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation ;  such  compensation,  when  not 
made  by  the  State,  shall  be  ascertained  by  a  jury,  as  shall  be 
prescribed  by  law." 

The  act  under  which  the  assessment  was  made  was  plainly 
in  conflict  with  this  provision  of  the  constitation,  and  must  be 
held,  so  far  as  it  authorizes  the  commissioners  of  highways,  or 
the  supervisors,  on  appeal,  to  assess  damages,  to  have  been 
repealed  or  rendered  inoperative  by  the  adoption  of  the  con- 
stitution. 

The  land  of  the  appellant  could  not  be  condemned  for  pub- 
lic uses  until  compensation  had  been  made,  and  it  is  provided 
that  such  com]->ensation  shall  be  ascertained  by  a  jury.  It 
does  not  militate  against  this  view  that  there  was  then  no 
mode  ''prescribed  by  law"  for  ascertaining  such  compensation 
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by  a  jury.  It  is  a  constitutional  right  of  which  the  party  may 
not  be  debarred  either  by  the  action  or  non-action  of  the  leg- 
islature.    The  People  v.  lIcRoberts,  62  111.  38. 

The  13th  section  of  the  "Bill  of  Eights"  was  in  force  at  the 
time  these  proceedings  were  had,  and,  under  its  provisions,  it 
was  the  legal  right  of  the  appellant,  if  the  public  sought  to 
condemn  his  property  for  public  uses,  to  have  his  damages  as- 
sessed by  a  jury.  The  assessments  made  by  the  commission- 
ers of  highways,  and  the  supervisors,  on  appeal,  were  without 
authority  of  law,  and  therefore  void.  The  town  officers  could 
have  no  lawful  right  to  enter  upon  the  lands  of  the  appellant 
and  appropriate  the  same  to  public  uses  until  his  damages 
should  have  been  ascertained  according  to  the  law  of  the  land, 
and  such  damages  paid  or  tendered  to  him.  It  was  so  held  in 
the  case  of  The  People  v.  MoRoberts,  supra. 

It  is  unnecessary  to  determine  whether  the  statute  under 
which  these  proceedings  were  had,  made  any  provision  for 
ascertaining  by  a  jury  the  damages  which  the  appellant  would 
sustain  by  the  construction  of  the  highway  across  his  prem- 
ises, for  the  reason  that  the  legislature,  by  the  act  in  force 
August  15,  1872,  has  provided  a  mode  in  which  such  "just 
compensation"  may  be  ascertained  by  a  jury.  Sec.  55,  Ses- 
sion Laws  1872,  p.  687. 

Neither  the  commissioners  of  highways  nor  the  supervisors 
had  any  authority  under  the  law  to  make  any  assessment  of 
the  damages  which  the  appellant  would  sustain,  and  their  ac- 
tion in  that  regard  was  irregular  and  void^  and  ought  to  have 
been  reversed  by  the  circuit  court. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Denison  F.  Holmes' 

V. 

Emily  I.  Holmes 

1.  Measuke  of  damages  in  actions  for  sland&r — and  herein,  of  exemplary 
damages.  In  an  action  for  verbal  slander  it  is  erroneous  for  the  court  to 
instruct  the  jurj^  "that  malicious  slander  is  an  infamous  offense,  for  which 
the  law  allows  exemplary  damages  to  be  given."  Such  a  mode  of  aggra- 
vating vindictive  damages,  by  investing  the  act  with  which  the  defendant 
is  charged  and  for  which  the  suit  is  brought,  with  a  degree  of  turi)itude 
and  enormity  which  the  law  neither  attaches  nor  recognizes  as  belonging 
to  it,  is  not  to  be  countenanced. 

2.  HxME— former  decision.  There  was  no  point  involved  in  the  case 
of  McClurJcin  v.  Ewing,  42  111.  283,  calling  for  an  elementary  definition 
of  verbal  slander,  and  that  given  by  the  court  is  not  supported  by  the 
authorities,  and  the  language  used  in  the  opinion  which  characterized 
the  oflense  as  infamous,  must  be  regarded  as  used  through  inadvertence, 
and  as  constituting  a  mere  ohit&r  dictum, 

3.  In  assessing  the  damages  in  such  an  action,  any  circumstances  of 
aggravation  or  in  mitigation  of  the  offense  should  be  taken  into  considera- 
tion. 

4.  Nor  should  the  damages  be  assessed  merely  according  to  the  defend- 
ant's ability  to  pay;  for  whether  the  payment  of  the  amount  due  to  the 
plaintiff  as  compensation  for  the  injury  will  or  will  not  be  convenient  to 
the  defendant,  does  not  at  all  affect  the  question  as  to  the  extent  of  the 
injury  done,  which  is  the  only  question  to  be  determined.  The  jury  are 
to  inquire  not  what  the  defendant  can  pay,  but  what  the  plaintiff  ought  to 
receive. 

5.  Instructions  should  not  assume  facts  to  be  proven,  which  are  in 

dispute. 

Appeal  from  the  Circuit  Court  of  Whiteside  county  ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Amour  &  Shaw,  and  Mr.  J.  H.  Knowlton,  for 
the  appellant. 


Mr.  C.  B.  Smith,  for  the  appellee. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  for  slander,  brought  by  appellee,  in  the 
Carroll  circuit  court,  against  appellant,  for  speaking  words 
which,  if  spoken  as  alleged  in  the  declaration,  amount  to  a 
charge  that  appellee  had  been  guilty  of  adultery  and  fornica- 
tion. 

There  was  a  change  of  venue  to  the  Whiteside  circuit  court, 
where  the  cause  was  tried  upon  the  plea  of  not  guilty,  appel- 
lant found  guilty,  and  appellee's  damages  assessed  at  $3000. 
The  court,  overruling  appellant^s  motion  for  a  new  trial,  gave 
judgment  upon  the  verdict,  and  the  case  is  brought  here  by 
appeal. 

It  appears  from  the  record,  in  which  all  the  evidence  is 
preserved,  that  there  was  a  fair  conflict  of  evidence  in  respect 
to  the  fact  of  the  speaking  of  the  actionable  words,  or  any  of 
them,  as  alleged;  and  it  appears  from  all  the  evidence  that 
whatever  words  were  spoken,  were  uttered  only  upon  one 
occasion,  and  in  the  heat  of  passion,  which  the  evidence 
strongly  tends  to  show  was  provoked  by  the  misbehavior  of 
appellee  and  her  mother,  who  was  present,  and  in  concert 
with  whom  appellee  was  acting. 

Upon  this  state  of  the  case  and  the  facts  in  evidence,  the 
court,  at  the  instance  of  appellee's  counsel,  gave  to  the  jury 
the  following  instruction  : 

"  That  malicious  slander  is  an  wfamous  offense,  for  which 
the  law  allows  exemplary  damages  to  be  given ;  and  if  the 
jury  find  the  defendant  guilty,  they  may  assess  the  plaintiff's 
damages  at  any  sum  not  exceeding  $10,000;  and  in  arriving 
at  the  amount  of  damages,  the  jury  may  take  into  considera- 
tion the  pecuniary  circumstances  of  the  defendant  as  well  as 
the  character  of  the  plaintiff,  which  has  been  attacked." 

The  term  '^  infamous,'^  when  used  in  characterizing  offenses 
or  crimes,   is,   in  law,   descriptive   of  that  class  of  heinous 
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crimes  whose  perpetrators  were,  on  conviction,  held  by  the 
common  law  to  be  incompetent  witnesses,  on  the  ground  that 
men  generally  are  not  found  to  commit  them,  unless  when  so 
depraved  as  to  be  unworthy  of  credit  for  truth.  The  usual 
enumeration  of  them  was  treason,  felony  and  the  crimen  falsi 
— the  latter  term  including  perjury  and  forgery. 

It  is  needless  to  say  that  verbal  slander,  which  is  not  in- 
dictable in  this  country,  can  not  be  considered  as  belonging 
to  any  such  class. 

Blackstone,  after  defining  ordinary  slander,  says:  "Words 
spoken  in  derogation  of  a  peer,  a  judge  or  other  great  officer 
of  the  realm,  which  are  called  sccmdalum  magnatum,  are  held 
to  be  still  more  heinous;  and  though  they  be  such  as  would 
not  be  actionable  in  the  case  of  a  common  person,  yet  when 
spoken  in  disgrace  of  such  high  and  respectable  characters, 
they  amount  to  an  atrocious  injury,  which  is  redressed  by  an 
action  on  the  case,  etc.,  as  well  on  behalf  of  the  crown,  to 
inflict  the  punishment  of  imprisonment  on  the  slanderer,  as 
on  behalf  of  the  party  to  recover  damages  for  the  injury  sus- 
tained."    Black.  Com.  book  3,  chap.  8,  p  123. 

Thus  it  appears  that  even  this  exceptional  kind  of  slander, 
Avhich  was  punishable  on  behalf  of  the  crown,  which  w^as 
never  recognized  in  this  countrv,  and  has  become  obsolete  in 
England,  was  characterized  by  a  degree  of  enormity  amount- 
ing to  an  atrocious  injury,  but  was  never  classed  among  the 
infamous  crimes. 

The  language  employed  in  McClurhinv.  Eioing,  42  111.  283, 
would  seem  to  countenance  that  of  the  instruction  under  con- 
sideration. It  is  apparent  that  no  point  was  there  involved 
calling  for  an  elementary  definition  of  verbal  slander.  That 
given  is  not  supported  by  the  authorities,  and  the  language 
used  in  the  opinion  must  be  regarded  as  employed  through 
inadvertence,  and  as  constituting  a  mere  obiter  dictum. 

It  is  apparent,  therefore,  that  the  court,  by  the  instruction. 
in  question,  invested  the  act  with  which  the  defendant  was 
charged,  and  for  which  suit  was  brought,  with  a  degree  of 
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turpitude  and  enormity  which  the  law  neither  attaches  nor 
recognizes  as  belonging  to  it;  and  then  declares  that  for  it — ■ 
for  this  ''infamous  oifense" — ^the  law  allows  exemplary  dam- 
ages. 

Is  such  a  mode  of  aggravating  vindictive  damages  to  be 
countenanced  ?  Suppose  the  action  to  be  trespass,  for  taking 
personal  property,  and  it  should  appear  that  the  act  was  a 
mere  trespass,  but  willful.  The  jury  might  in  such  case,  under 
the  rulings  of  this  court,  give  vindictive  damages.  But  sup- 
pose to  aggravate  such  damages  the  court  should  instruct  the 
jury  that  willful  trespass  was  an  infamous  crime,  relative  to 
property,  for  which  the  law  allows  vindictive  damages,  would 
such  an  instruction  be  approved?  Certainly  not.  The  reason 
is  obvious.  It  invests  the  act,  which  was  the  basis  of  a  civil 
action  only,  with  qualities  of  enormity  and  turpitude  that  the 
law  does  not  recognize,  for  which  the  jury  are  told  they  may 
allow  vindictive  damages,  the  plain  and  natural  effect  of 
which  would  be  to  raise  the  measure  of  such  damages  to  a 
false  standard. 

The  principle  of  the  rule  allowing  exemplary,  vindictive  or 
punitory  damages,  as  they  are  called,  has  been  severely  ques- 
tioned by  many  very  able  jurists,  among  whom  was  Professor 
Greenleaf,  upon  whose  sturdy,  accurate,  profound  intellect 
and  wonderful  legal  attainments,  it  is  unnecessary  to  pass  any 
encomiums.  In  his  definition  of  damages,  and  upon  which 
it  would  be  difficult  to  improve,  there  is  little  countenance  to 
the  doctrine  of  punitory  damages.  He  says:  "Damages  are 
given  as  a  compensation,  recompense  or  satisfaction  to  the 
plaiutiif,  for  an  injury  actually  received  by  him  from  the  de- 
fendant. They  should  be  precisely  commensurate  with  the 
injury,  neither  more  nor  less."  2  Greenlf.  Ev.  sec.  2>53,  and 
note  2. 

The  principal  grounds  upon  which  the  doctrine  of  exem- 
plary damages  has  been  assailed,  is  that  it  is  a  false  theory, 
and  inconsistent  with  the  nature  of  the  proceeding,  to  mix  tiie- 
supposed  interests  of  society  with   those  of  an  individual  in 
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the  pursuit  of  purely  private  redress  for  a  private  injury,  and 
is  subject  to  great  abuses,  which,  in  most  cases,  the  courts  can 
•correct  only  by  the  exercise  of  the  delicate  power  of  setting 
aside  verdicts  as  corrupt,  partial  and  passionate.  The  doc- 
trine of  exemplary,  vindictive  or  punitory  damages  is,  however, 
too  firmly  rooted  in  our  jurisprudence  to  be  disturbed.  But, 
while  still  recognizing  the  doctrine  within  its  proper  scope, 
the  arguments  which  may  be  urged  with  great,  if  not  unan- 
swerable, force  against  it,  ought  to  be  influential  in  begetting 
a  high  degree  of  watchfulness  on  the  part  of  courts  to  pre- 
vent it  from  being  perverted — from  being  extended  beyond 
the  real  principle  upon  which  it  is  said  to  be  based,  by  allow- 
ing plaintiifs,  through  the  instrumentality  of  instructions  to 
the  jury,  to  characterize  the  acts  of  the  defendant  with  de- 
grees of  enormity  and  turpitude  which  the  law  does  not  affix 
to  them,  demand  punishment  for  fictitious  offenses,  and  there- 
by put  money  in  their  own  pockets,  under  the  guise  of  pro- 
tecting society.  Such  was  the  obvious  purpose  and  natural 
prejudicial  effect  of  the  instruction  in  question,  and  it  was  for 
that  reason  erroneous. 

The  instruction  was  likewise  bad  upon  other  grounds.  Be- 
sides denouncing  slander  as  an  infamous  offense,  for  which 
the  law  allowed  the  jury  to  give  exemplary  damages  if  they 
found  defendant  guilty,  excluding  consideration  of  any  cir- 
cumstances of  aggravation  or  mitigation,  it  directs  their  atten- 
tion to  the  sole  facts  of  defendant's  pecuniary  ability  and 
plaintiffs  character,  which  the  instruction  assumes  had  been 
attacked.  Thus  it  was  virtually  an  instruction  to  find  the 
defendant  guilty — allow  plaintiff  exemplary  damages  in  any 
sum  not  exceeding  $10,000,  according  to  defendant's  ability 
to  pay.  What  else  could  it  be?  The  jury  were  told  that 
plaintiff's  character  had  been  attacked.  This,  under  the  cir- 
cumstances, would  be  understood  by  them  to  mean  by  defend- 
ant speaking  the  slanderous  words.  How  otherwise  could  it 
be  attacked?    That  fact,  which  was  in  dispute  by  the  evidence, 
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having  been  found  by  the  court  for  them,  then   the  only  con- 
sideration submitted  was  defendant's  ability  to  pay. 

Greenleafs  Evidence,  2  vol.  sec.  269,  says:  "Nor  are 
damages  to  be  assessed  merely  according  to  the  defendant's 
ability  to  pay;  for  whether  the  payment  of  the  amount  due 
to  the  plaintiflF,  as  compensation  for  the  injury,  will  or  will 
not  be  convenient  to  the  defendant,  does  not  at  all  affect  the 
question  as  to  the  extent  of  the  injury  done,  which  is  the  only 
question  to  be  determined.  The  jury  are  to  inquire  not  what 
the  defendant  can  pay,  but  what  the  plaintiff  ought  to  receive;" 
and  see  cases  cited  in  note  1. 

For  the  error  in  giving  the  instruction  referred  to,  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Michael    O'Connor 


Peter  Leddy. 

CONSTITXJTIONAL  LAW — Construction  of  section  29  of  Article  6  of  the  con- 
stitution of  1870.  Section  29  of  Article  6  of  the  constitution  of  1870  pro- 
vides that  "  All  laws  relating  to  courts  shall  be  general  and  of  uniform 
operation;  and  the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  the  courts  of  the  same  class  or  grade,  so  far  as  regulated  by 
law,  and  the  force  and  effect  of  the  process,  judgments  and  decrees  of  such 
courts,  severally,  shall  be  uniform:"  Held,  that  the  object  of  this  provis- 
ion was  to  abrogate  all  special  laws  in  relation  to  practice,  then  in  force, 
BO  that  all  courts  of  the  same  class  or  grade  should  be  governed  by  an 
uniform  law;  and  its  effect  was  immediate  upon  the  adoption  of  the  con- 
stitution, and  did  not  depend  upon  future  legislation. 
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Appeal  from  the  Superior  Court  of  Cook  county. 

Messrs.  Haedy  &  Hereick,  for  the  appellant. 

Mr.  James  Leddy,  for  the  appellee. 

Mr.  Justice  Thoenton  delivered  the  opinion  of  the  Court : 

The  court  below  ordered  the  plea  of  the  general  issue  to  be 
stricken  from  the  files,  because  the  defendant  did  not  file  with 
it  an  affidavit  of  merits,  as  required  by  ''An  act  to  regulate 
the  practice  in  the  circuit  court  of  Cook  county."  (Sess. 
Laws  1853,  p.  172.)  Judgment  by  default  was  thereupon  ren- 
dered against  the  defendant. 

This  act  Avas  abrogated  by  the  constitution  of  1870.  It 
purported  to  regulate  the  practice  and  proceedings  of  the  cir- 
cuit court  and  the  court  of  common  pleas  of  Cook  county, 
and  had  no  application  to  the  other  circuit  courts  of  the  State. 

Tlie  constitution  (Art.  6,  sec.  29,)  provides  that,  "All  hiws 
relating  to  courts  shall  be  general,  and  of  uniform  operation  ; 
and  the  organization,  jurisdiction,  powers,  proceedings  and 
practice  of  all  the  courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law,  and  the  force  and  eifect  of  the  process, 
judgments  and  decrees  of  such  courts,  severally,  shall  be  uni- 
form." 

The  court  in  which  the  judgment  was  rendered  is  of  the 
same  class  or  grade  with  the  circuit  courts  throughout  the 
State.  Its  organization  and  jurisdiction  are  the  same  as  the 
organization  and  jurisdiction  of  the  circuit  courts.  Hence, 
its  powers,  practice  and  proceedings  should  be  uniform  with 
the  circuit  courts. 

The  plain  intent  of  the  constitution  was,  that  all  courts  of 
the  same  class  or  grade  should  have  a  uniform  practice,  so  far 
as  the  same  was  regulated  by  law.  The  act  in  question  is 
wholly  inconsistent  with  such  uniform  practice.  There  is  a 
necessary  repugnancy  between  it  and  the  constitution.     The 
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one  prescribed  a  practice  in  a  court  in  Cook  county,  of  the 
same  grade  as  the  circuit  courts,  which  was  not  required,  by 
any  general  law,  to  be  adopted  by  the  circuit  courts.  The 
other  required  that  the  practice  should  be  the  same  in  all 
courts  of  the  same  class,  so  far  as  the  law  should  regulate  it. 

The  repugnancy  between  the  constitution  and  this  special 
act  is  conceded,  but  it  is  contended  that  the  constitution  is 
prospective  in  its  operation,  and  an  argument  is  based  npon 
the  words,  "so  far  as  regulated  by  law."  It  is  assumed  that 
these  words  refer  to  future,  and  not  to  past,  legislation  ;  and 
as  the  legislature  had  regulated  the  practice  in  Cook  county 
by  a  law  prior  to  the  constitution,  such  law  should  stand  until 
repealed  by  the  law-making  power. 

These  words  were  inserted  in  the  section  for  an  entirely  dif- 
ferent purpose.  They  were  intended  to  distinguish  between 
any  provision  of  the  constitution  and  an  enactment  of  the 
legislature  regulating  the  organization,  jurisdiction,  powers, 
proceedings  and  practice  of  the  courts.  The  constitution  might 
make  a  distinction,  but  the  law  must  not.  The  lauguage,  "so 
far  as  regulated  by  law,"  does  not  necessarily  refer  to  future 
legislation.  It  merely  indicates,  as  an  exception  to  the  rule 
of  uniformity  in  the  practice  in  the  courts,  any  differences  es- 
tablished by  the  constitution,  and  the  right  and  power  of  all 
courts  to  adopt  and  enforce  rules  to  facilitate  the  administra- 
tion of  the  law. 

Under  our  former  constitution,  the  legislature  enacted  quite 
a  variety  of  laws  regulating  the  practice  and  proceedings  in 
different  circuits.  The  systems  thus  established  Avere,  to  a 
certain  extent,  unlike.  There  was  no  uniformity  in  the  prac- 
tice in  courts  of  the  same  jurisdiction  in  the  State.  This  was 
an  evil  often  inconvenient  to  counsel,  and  mischievous  some- 
times to  parties.  This  variety  of  practice  and  proceedings  in 
courts  of  the  same  grade,  and  vested  with  the  same  jurisdic- 
tion, prevailed  in  a  number  of  circuits.  The  suitor  might  be 
familiar  with  the  course  of  proceedings  in  one  circuit,  but  in 
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anotlier  he  bad  to  learn  a  practice  entirely  variant.     The  con- 
stitution intended  to  remedy  this  mischief. 

Section  22  of  Article  4  of  the  constitution  provides  against 
this  character  of  legislation  in. the  future.  It  prohibits  the 
legislature  from  the  enactment  of  any  local  or  special  law  reg- 
ulating the  practice  in  courts  of  justice.  Thus  ample  provis- 
ion was  made  for  the  tuture. 

If  section  29  of  Article  6  has  also  reference  to  future  legis- 
lation only,  then  the  constitution  contains  two  provisions 
identical  in  object.  A  conclusion  which  leads  to  such  an  ab- 
surdity should  not  be  made. 

As  section  22  so  clearly  prohibits  future  legislation  in  re- 
gard to  practice  in  the  courts,  except  by  general  law  of  bind- 
ing force  throughout  the  State,  we  must  conclude  that  section 
29  of  Article  6  was  designed  for  some  other  purpose.  Its  ob- 
ject was  to  abrogate  all  special  laws  in  relation  to  practice,  so 
that  all  courts  of  the  same  class  or  grade  should  be  governed 
by  an  uniform  law. 

If  these  local  and  special  laws  continued  in  force  until  a 
repeal  by  the  legislature,  the  constitutional  provision  was  use- 
less, and  the  evil  must  exist  until  the  legislature  may  choose 
to  remove  it.  The  constitution  intended  uniformity  in  prac- 
tice, but  the  legislature  might  thwart  this  intention  by  a  neg- 
lect to  repeal  the  obnoxious  laws.  The  operation  of  the  con- 
stitution then,  in  securing  uniform  practice  and  proceedings 
in  courts,  depends  wholly  upon  the  will  of  the  legislature,  and 
not  upon  the  fiat  of  the  people. 

Such  conclusions  are  absurd,  and  defeat  the  apparent  object 
of  the  instrument.  That  interpretation  should  be  adopted 
which  will  give  efficacy  to  the  constitution  and  enforce  uni- 
formity in  practice,  rather  than  one  which  Avill  impair  its  op- 
eration and  make  it  obligatory  only  at  the  pleasure  of  the 
legislature.  Thus  the  instrument  is  made  effectual,  and  the 
obvious  mischief  of  former  legislation  is  avoided. 

A  similar  construction  was  given  to  the  constitution  in  the 
case  of  27ie  People  v.  Rumsey,  ante,  p.  44. 
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See  also  Hills  v.  TJie  City  of  Oiicago,  60  111.  86. 
We  are  of  ojiinion  that  the  special  act  was  abrogated  by  the 
constitution. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Illinois  Central   Railroad  Company 
FiEST  Friend. 

Uailroad  cojipanihs  as  common  carriers — wJien  their  liability  as  car- 
riers ceases.  Carriers  by  railroad  are  neither  bound  to  deliver  the  goods 
carried,  to  the  consignee  personally,  nor  to  give  notice  of  their  arrival,  to 
discharge  their  liability  as  carriers;  but  if  the  consignee  is  not  present  to 
receive  the  goods  on  their  arrival,  the  carrier  can  store  them  safely  in  a 
suitable  warehouse  to  await  the  demand  of  the  consignee ;  and  when  the 
goods  are  thus  stored,  the  duty  of  the  railroad,  as  a  common  carrier,  ter- 
minates, and  that  of  warehouseman  begins. 

Appeal   from    the  Superior   Court   of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  John  N.  Jewett,  for  the  appellant. 

Mr.  Francis  A.  Eiddle,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  brought  against  the  railroad  company 
to  recover  for  goods  destroyed  by  fire. 


S04  I.  C.  E.  R.  Co.  V.  Friend.  [Sept.  T., 

Opinion  of  the  Court. 

The  property  in  question  was  loaded  into  a  car  of  tlie 
Illinois  Central  Railroad  Company,  on  the  afternoon  of  Oc- 
tober 4th,  1871;  at  Mattoon,  111.,  consigned  to  the  appellee  at 
Chicago. 

The  car  arrived  in  Chicago  at  about  4  o'clock  in  the  after- 
Doon  of  October  7th,  1871,  which  was  Saturday;  and  by  about 
5  o'clock  of  that  afternoon  the  goods  had  been  unloaded  and 
stored  in  a  safe  and  suitable  freight  house  of  the  company. 
On  Monday  morning,  October  9th,  1871,  between  5  and  6 
o'clock,  the  freight  house  and  contents,  including  the  property 
in  question,  were  destroyed  by  the  great  fire  in  Chicago. 

The  doctrine  has  been  repeatedly  declared  by  this  court 
that  carriers  by  railroad  are  neither  bound  to  deliver  the 
goods  carried,  to  the  consignee  personally,  nor  to  give  notice 
of  their  arrival,  to  discharge  their  liability  as  carriers ;  that 
if  the  consignee  is  not  present  to  receive  the  goods  on  their 
ai'rival,  the  carrier  can  store  the  goods  safely  in  a  suitable 
warehouse,  to  await  the  demand  of  the  consignee  ;  and  that 
when  thus  stored,  the  duty  of  the  railroad  as  a  common  car- 
rier terminates,  and  that  of  warehouseman  begins.  Porter  v. 
Chic,  and  R.  I.  R.  Co.  20  111.  407  ;  Richards  v.  The  Mich.  S.  and 
N.  I.  R.  Co.  Id.  404;  a  and  A.  R.  Co.  v.  Scott,  42  Id.  132; 
The  Merchants'  Dispcdch  Co.  v.  Hallockj  ante.  p.  284. 

The  instruction  given  for  the  plaintiff  below  was  in  conflict 
with  this  rule.  The  2d  and  4th  instructions  asked  for  on  be- 
half of  the  defendant  were  in  accordance  with  such  rule,  but 
they  were  refused  by  the  court. 

For  error  in  such  giving  and  refusing  of  instructions,  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Patchell  &  TuRisrER 

V. 

John  JoHisrsTON. 

1.  Forcible  detainee, — wJiether  the  action  will  lie.  Under  the  act  of 
1845,  and  the  act  of  1865  amendatory  thereof,  where  the  ]essee  of  premises 
has  sub-let  a  portion  of  the  same,  and  afterwards  forfeits  his  own  lease  by 
non-payment  of  rent  and  is  evicted,  an  action  of  forcible  detainer  will  lie 
by  the  landlord  against  the  sub-tenant  to  recover  possession  of  the  portion, 
of  the  premises  held  by  him. 

3.  Nor  would  it  change  the  legal  relations  of  the  parties  in  any  way  so 
as  to  affect  such  a  suit,  that  the  landlord  had  consented  to  the  sub-letting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon, 
William  A.  Porter,  Judge,  presiding. 

Mr.  William  H.  Holden,  for  the  appellants. 

Messrs.  Johnston  &  Eogers,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered   the  opinion  of  ^ 
the  Court: 

In  May,  1870,  Johnston  leased  to  Pyle  three  lots  in  the  city 
of  Chicago,  at  a  rent  of  $1500  per  annum,  for  a  term  of  five 
years.  Pyle  sub-let  a  small  piece  of  the  ground  to  one  Arm- 
strong, and  in  June,  1870,  assigned  his  own  lease  to  one 
Worth,  who  collected  rent  from  the  sub-tenant  and  paid  the 
rent  on  the  entire  premises  to  Johnston,  until  February,  1871, 
when  he  made  default.  Johnston  thereupon  terminated  the 
lease  by  proper  notice,  and  procured  judgment  in  forcible  de- 
tainer against  Worth,  under  which  he  was  put  into  possession 
of  all  the  premises  except  the  small  piece  sub-let  to  Arm- 
strong. The  sub-lease  had  come  by  assignment  to  Patchell 
&  Turner,  and  the  present  suit  is  an  action  of  forcible  de- 
tainer brought  against  them  by  Johnston,  the  original  land- 
lord.    There  was  judgment  against  them  in  the  court  below, 

from  which  they  appealed. 
20— 64th  III. 
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It  is  claimed  by  counsel  for  appellants  that  this  action  will 
not  lie  under  the  old  act  of  forcible  entry  and  detainer  con- 
tained in  the  statutes  of  1845,  because  that  act,  so  far  as  it 
applies  to  holding  over  by  a  tenant  after  the  termination  of 
the  lease,  relates,  it  is  insisted,  to  the  termination  of  leases  by 
the  efflux  of  time.  It  is  also  claimed  that  the  action  will  not 
lie  under  the  amendment  of  1865,  because,  unlike  the  old  act, 
that  amendment  does  not  authorize  the  suit  to  be  brought 
against  sub-lessees. 

It  is  not  necessary  to  determine  whether  a  proper  construc- 
tion of  the  act  of  1845  would  not  permit  an  action  to  be 
brought  against  a  tenant  whose  lease  had  been  terminated  for 
some  other  reason  than  the  expiration  of  the  term  by  lapse  of 
time,  since,  under  the  act  of  1865,  we  entertain  no  doubt  this 
action  will  lie.  The  latter  act  provides  specifically  for  the 
termination  of  the  tenancy  by  the  landlord  in  consequence  of 
a  failure  by  the  lessee  to  pay  rent  or  to  perform  any  of  the 
covenants  in  the  lease,  and  brings  these  cases  within  the  oper- 
ation of  the  former  act.  It  is  not  a  substitute  for  the  old  law, 
but  merely  an  amendment  designed  to  enlarge  its  operation, 
or  at  least  to  remove  all  doubt  as  to  the  right  of  the  landlord  to 
forfeit  a  lease  for  non-performance  of  covenants,  and  bring  this 
action  to  recover  possession.  The  old  law  gave  the  action,  in 
terms,  against  a  sub-tenant,  and  it  is  not  possible  that  the  leg- 
islature, when  it  was  adding  to  the  causes  of  the  action  by  the 
new  law,  intended  to  narrow  its  scope  as  to  the  parties.  Ten- 
ants and  sub-tenants  were  placed  on  the  same  footing  under 
the  old  act,  and  the  amendment  unquestionably  designed  to 
leave  them  there.  Whenever  a  suit  would  lie  against  the 
former  it  would  lie  against  the  latter.  This  must  be  so  from 
the  nature  of  the  sub-tenant's  holding.  It  rests  entirely  upon 
the  original  lease,  and  must  fall  with  that.  If  that  is  for- 
feited, the  right  of  the  sub-tenant  is  gone,  and  he  may  be 
evicted  by  forcible  detainer  as  well  as  the  original  lessee.  It 
would  be  a  mockery  of  the  rights  of  the  landlord,  if  we  were 
to  hold,  where  the  lessee  of  a  house  containing  a  dozen  rooms 
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has  sub-let  a  single  room,  and  afterwards  forfeits  his  own  lease 
by  non-payment  of  rent  and  is  evicted,  the  sub-tenant  can 
nevertheless  retain  possession  of  the  room  rented  by  him  if 
he  promptly  pays  his  own  rent,  or  can  be  evicted  only  by  the 
slow  and  expensive  action  of  ejectment. 

It  is  objected  that  the  defendants  should  have  been  permit- 
ted to  show  that  Johnston  consented  to  the  under-letting. 
The  evidence  was  immaterial.  His  consent  would  not  change 
the  legal  relations  of  the  parties  in  any  way  that  would  affect 
this  suit. 

Several  other  objections  to  the  judgment  are  suggested,  but 
they  are  not  sufficiently  grave  to  make  it  necessary  to  state. 
and  overrule  them.     There  is  no  error  in  the  record. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Thomas  Ward  et  al, 

V. 

Harvey  Brown. 

1.  Trespass — whether  the  action  will  lie.  An  action  of  trespass  will  not 
lie  against  the  owner  of  cattle  for  trespasses  committed  by  them  while 
they  are  in  the  hands  of  an  agister  or  bailee.  If  the  owner  could  be  held 
liable  for  such  trespasses  at  all,  it  would  be  in  case  and  not  in  trespass ; 
as,  if  the  owner  of  the  cattle  selected  a  reckless  and  irresponsible  agister 
or  bailee,  and  had  he  known  or  had  reason  to  believe  the  cattle  would 
commit  the  trespasses  when  he  placed  them  in  his  hands,  he  might  then 
he  liable  in  case. 

2.  A  agreed  with  the  owner  of  a  lot  of  cattle  to  pasture  them  for  a 
specified  price  per  week  in  his  cornstalk  field.  Afterwards,  A  made  an 
arrangement  with  B,  without  the  knowledge  of  the  owner,  by  which  the 
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cattle  were  placed  in  the  field  of  B,  wliich  adjoined  that  of  A,  and  they 
were  to  divide  the  pay,  according  to  an  agreement  between  them.  The 
cattle  were  first  put  in  the  field  of  A,  but  the  fence  was  taken  down  be- 
tween  his  field  and  that  of  B  by  them,  so  as  to  permit  the  cattle  to  run  in 
both  fields.  The  cattle  broke  through  from  the  field  of  B  into  that  of  C, 
and  committed  certain  trespasses,  for  which  C  sought  to  recover  damages 
from  the  owner  of  the  cattle.  It  appeared  that  the  portion  of  the  division 
fence  between  0  and  B,  which  the  latter  was  bound  to  maintain,  was  in- 
sufiicient  to  turn  stock,  and  that  the  cattle  passed  through  that  portion  of 
the  fence.  The  trespasses  were  committed  before  the  owner  of  the  cattle 
knew  that  they  had  been  turned  into  the  field  of  B:  Held,  that  the  owner 
of  the  cattle  was  not  liable  to  respond  in  damages  for  the  trespasses  com- 
mitted by  them. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  th*^ 
Hon.  Edwin  S.  Lelaxd,  Judge,  presiding. 

Mr.  E.  F.  Bull,  for  the  appellants. 

Messrs.  Eldridge  &.  Lewis,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court 

This  was  an  action  of  trespass,  brought  by  appellee,  before 
a  justice  of  the  peace,  against  appellants,  to  recover  damages 
claimed  to  have  been  sustained  by  the  trespass  of  appellants' 
cattle  upon  appellee's  premises.  A  trial  before  the  justice  of 
the  peace  resulted  in  a  judgment  in  favor  of  plaintiffs  for  $24 
and  costs.  The  case  was  removed  by  appeal  to  the  circuit 
court  of  La  Salle  county,  where  a  trial  was  again  had  by  the 
court,  by  consent  of  the  parties,  without  a  jury,  which  resulted 
in  a  like  judgment  as  that  rendered  by  the  justice,  and  the 
case  is  appealed  to  this  court. 

It  appears  from  the  record  in  the  case  that  appellants  agreed 
with  one  Conners  to  pasture  their  cattle.,  for  a  specified  price 
per  week,  in  the  cornstalk  fields  of  Conners.  Afterwards, 
Conners  made  an  arrangement  with  one  Burns,  without  the 
knowledge  of  appellants,  by  which  the  cattle  were  placed  in 
Burns'  field,  which  adjoined  Conners',  and  they  were  to  divide 
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the  pay,  according  to  an  agreement  between  them.  The  cat- 
tle were  first  put  into  Conners'  field,  but  the  fence  was  taken 
down  between  Conners'  and  Burns'  fields  bv  them,  and  the 
cattle  were  permitted  to  run  in  both  fields.  The  cattle  broke 
through  from  the  field  of  Burns  to  that  of  appellee,  and  com- 
mitted the  trespass  for  which  the  action  was  brought.  It  also 
appears  that  the  portion  of  the  division  fence  between  appel- 
lee and  Burns,  which  the  latter  was  bound  to  maintain,  was 
insufficient  to  turn  stock,  and  the  cattle  passed  through  that 
portion  of  the  fence.  The  trespasses  were  committed  before 
appellants  knew  that  the  cattle  had  been  turned  into  Burns' 
field.  There  were  also  10  or  15  head  of  Conners'  cattle  run- 
ning with  those  of  appellants. 

Are  appellants  liable,  under  the  circumstances  of  the  case, 
to  respond  in  damages?  We  think  not.  In  Hilliard  on  Torts, 
vol.  1,  p.  565,  it  is  said:  "If  a  servant  or  stranger,  without 
the  concurrence  of  the  owner,  chase  or  put  his  cattle  into  an- 
other's land,  such  owner  is  not  liable,  but  the  action  must  be 
brought  against  the  servant  or  stranger;"  and  it  is  said  in 
Bacon's  Abridgment,  title  Trespass  G  2,  p.  594,  "if  a  servant, 
without  the  knowledge  of  his  master,  put  his  master's  beasts 
into  the  close  of  J  S,  this  action  does  not  lie  against  the  mas- 
ter." In  this  case  we  can  see  no  act  done  by  appellants  which 
either  directly  or  indirectly  contributed  to  the  injury.  They 
hired  Conners  to  pasture  the  cattle  in  his  field,  and  if  he 
turned  them  into  another  field,  from  which  they  escaped  into 
that  of  appellee,  it  was  without  the  knowledge  of  appellants. 
If  Conners  could  be  said  to  be  the  servant  or  agent  of  appel- 
lants, his  unauthorized  acts,  we  have  seen,  could  not  render 
appellants  liable  in  trespass;  but  he' became  a  bailee,  and 
entitled  to  the  possession  and  control  of  the  cattle  for  the 
purposes  of  the  bailment,  and  thus  acquired  a  special  property 
in  the  cattle;  and  whilst  thus  in  his  possession,  he  was  liable 
for  their  trespasses,  either  separately,  or  jointly  with  Burns. 

After  the  cattle  were  placed  in  the  hands  of  Conners,  appel- 
lants ceased  to  have  any  right,  during  the  continuance  of  the 
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bailment,  to  possess  or  control  the  cattle;  and  having  no  right 
to  control  them,  upon  what  principle  can  they  be  held  liable 
for  the  trespasses  committed  by  the  cattle?  The  liability  of 
the  owner  of  stock  for  their  trespasses  proceeds  upon  the 
ground  that  he  has  their  possession  and  control.  If  a  man 
were  to  hire  his  horse  to  another  for  a  specified  time,  and 
deliver  possession  to  the  bailee,  and  the  animal  were  within 
that  time,  and  whilst  in  the  bailee's  possession,  to  commit  a 
trespass,  no  one,  we  presume,  would  contend  that  the  owner 
would  be  liable,  for  the  reason  that  the  owner  would  have  no 
control  of  the  animal.  And  in  what  does  the  difference,  in 
principle,  consist,  between  such  a  case  and  the  one  at  bar? 
In  neither  does  the  owner  have  the  control  of  the  property, 
but  in  each  case  it  is  in  the  bailee. 

In  the  case  of  JRassett  v.  Cotton,  31  Penn.  R.  525,  it  was 
held  that  if  the  owner  was  liable  for  the  trespasses  of  his  cat- 
tle whilst  in  the  possession  of  an  agister,  it  was  in  case,  and 
not  in  trespass;  and  we  are  of  the  opinion  that  if  he  can  in 
such  a  case  be  rendered  liable  at  all,  it  should  be  in  case,  and 
not  in  trespass.  Cases  may  arise  in  which  the  owner  would 
be  liable  in  case,  but  we  see  nothing  in  the  facts  of  this  case 
that  would  warrant  a  recovery  in  that  form  of  action.  There 
is  nothing  indicating  that  appellants  were  guilty  of  negli- 
gence, either  in  the  selection  of  the  bailee  or  in  placing  the 
cattle  in  his  field,  or  in  fact  the  omission  of  any  duty  that 
devolved  upon  them.  Had  they  selected  a  reckless  and  irre- 
sponsible bailee,  and  had  they  known,  or  had  reason  to  be- 
lieve, the  cattle  would  commit  the  trespass  when  they  were 
placed  in  his  hands,  it  might  be  the  owners  would  have  been 
liable  in  case;  but  there  is  no  evidence  of  such  facts  in  this 
case. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 
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John  C.   Nispel,  for  the  use  of,  etc., 

V. 

The  Western  Union  Kailroad  Company. 

1.  Plea  TO  THE  JURISDICTION — iy  a  corporation.  In  an  action  of  assump- 
sit against  a  railroad  company,  to  wliicli  the  defendant  appeared  "in  its  own 
projDer  person,"  and  jjleaded  want  of  jurisdiction,  setting  out  the  facts,  it 
was  Tield,  that  the  plea  was  bad  on  demurrer,  as  a  plea  hy  a  corporation 
aggregate,  which  is  incapable  of  personal  appearance,  must  purport  to  be 
by  attorney. 

2.  Former  decision.  The  case  of  Mineral  Point  Railroad  Go.  v.  Keep, 
22  111.  9,  upon  that  question,  was  overruled  by  the  case  of  Nixon  et  al.  v. 
Southwestern  Ins.  Co.  47  ib.  444. 

3.  Pleading — duplicity.  In  this  case  a  plea  to  the  jurisdiction  of  the 
court  on  the  ground  the  summons  was  improperly  issued  to  a  foreign 
county,  was  held  to  state  only  such  facts  as  were  necessary  to  show  the 
court  had  not  jurisdiction,  and  was  not  obnoxious  to  the  objection  of  du- 
plicity. 

Writ  op  Error  to  the  Superior  Court  of  Cook  county. 

This  was  an  action  of  assumpsit,  brought  by  Nispel,  for  the 
use  of  Valentine  Knobeloch,  against  the  railroad  company. 
The  defendant  filed  the  following  plea : 

"  And  the  defendant,  the  Western  Union  Railroad  Company, 
in  its  own  proper  person,  comes  and  says  that  this  court  ought 
not  to  have  or  take  further  cognizance  of  the  action  aforesaid, 
because  it  says  that  the  said  supposed  causes  of  action,  and 
each  and  every  of  them,  if  any  such,  have  accrued  to  the  said 
plaintiff  out  of  the  jurisdiction  of  this  court,  that  is  to  say,  in 
the  county  of  Racine,  in  the  State  of  Wisconsin,  and  not 
within  the  county  of  Cook,  or  elsewhere,  within  the  jurisdic- 
tion of  this  court;  and  the  defendant  further  avers,  that  the 
supposed  contract  or  contracts  upon  which  said  cause  was 
brought,  were  not,  nor  were  any  of  them,  actually  made  in 
said  county  of  Cook,  and  the  same  were  not,  nor  any  of  them. 
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nor  any  part  thereof,  made  specifically  payable  in  said  Cook 
county.  And  the  defendant  further  avers,  that  this  defend- 
ant is  a  corporation,  duly  established  and  organized,  operating 
a  line  of  railroad  from  Racine,  in  the  State  of  Wisconsin,  to 
Port  Byron,  in  the  county  of  Eock  Island,  in  the  State  of 
Illinois;  that  its  president  resides  in  the  city  of  ISIilwaukee, 
in  the  State  of  Wisconsin.  That  its  directors  and  other  offi- 
cers reside  at  different  points  in  said  Wisconsin,  and  the  State 
of  Illinois,  and  none  of  such  directors  or  other  officers  reside 
in  said  Cook  county ;  that  the  principal  office  and  place  of 
business  of  this  defendant  at  the  time  of  commencing  this 
suit,  was,  and  now  is,  in  the  said  city  of  Racine,  in  the  State 
of  Wisconsin;  that  this  defendant's  line  of  railroad  runs 
through  or  into  the  counties  of  Winnebago,  Carroll,  Stephen- 
son, Whiteside  and  Rock  Island,  and  no  other  county  or 
counties  in  said  State  of  Illinois.  That  this  defendant  has 
officers  and  agents  in  each  and  every  of  said  counties,  where 
and  upon  whom  process  could  have  been  served  at  the  time 
of  the  commencement  of  this  suit ;  that  this  defendant  at  the 
time  of  the  commencement  of  this  suit,  had  not,  and  now  has 
no  line,  or  part  of  line  of  road,  in  said  Cook  county,  nor  any 
office,  officer,  director,  agent,  employee,  or  other  person  in  said 
Cook  county  upon  whom  process  could  then  have  been  or  can 
now  be  served.  Thas  this  defendant  has  not  been  served  with 
process  in  said  Cook  county.  That  the  praecipe  in  this  action 
directs  the  summons  herein  to  be  issued  to  the  sheriff  of  Car- 
roll county,  and  such  summons  was  so  issued,  and  finally 
served  on  J.  B.  Sweatt,  at  and  in  the  county  of  Carroll,  he 
being  then  and  there  an  agent  of  this  defendant;  and  the  de- 
fendant further  avers,  that  in  each  and  every  of  said  counties 
of  Winnebago,  Stephenson,  Carroll,  Whiteside  and  Rock 
Island,  there  was,  at  the  time  of  the  commencement  of  this 
suit,  and  now  is,  a  circuit  court  within  and  for  each  of  said 
counties  respectively,  any  of  which  said  courts  at  said  time 
had,  and  now  has,  jurisdiction  of  the  defendant;  and  any  of 
which  said  courts  might  lawfully  have  and  take  cognizance 
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of  the  said  supposed  causes  of  action  mentioned  in  said  plain- 
tiff's declaration  ;  and  this  the  defendant  is  ready  to  verify. 

"Wherefore  it  prays  judgment,  whether  this  court  can^  or 
will,  take  further  cognizance  of  the  aforesaid  action. 

"And  the  defendant  has  caused  this  plea  to  be  signed  and 
executed,  by  affixing  its  corporate  seal  thereto,  and  causing 
the  same  to  be  signed  by  its  general  superintendent^  solicitor 
and  secretary,  this  5th  day  of  July,  A.  D.  1871. 

"  D.  A.  Olin,  Gen.  Supt. 
"  [seal.]  "  "  Henry  T.  Fuller,  Gen.  Atfy  and 

"  Solicitor  for  the  Western  Union  Railway  Company." 

Mr.  B.  Walsh,  for  the  plaintiff  in  error. 

Mr.  W.  J.  Durham,  for  the  defendant  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit  against  a  corporation,  to 
which  they  appeared  "  in  its  own  proper  person,"  and  pleaded 
want  of  jurisdiction,  setting  out  the  facts. 

To  this  plea  the  plaintiff  demurred  generally.  The  court 
overruled  the  demurrer  and  gave  judgment  against  the  plain- 
tiff for  costs. 

To  reverse  this  judgment,  the  plaintiff  brings  the  record 
here. 

Overruling  the  demurrer  is  the  only  point  raised  on  the 
record. 

The  court,  in  deciding  upon  the  demurrer,  doubtless  was 
governed  by  the  case  oi  Mineral  Point  Railroad  Co.  v.  Keep,  22 
111.  9. 

There  was,  manifestly,  in  that  case,  a  misapplication  of  a 
rule  of  pleading,  which,  though  it  worked  no  injury  to  those 
parties,  and  was  not  required  by  the  case  to  be  said,  has  been 
overruled  by  the  subsequent  case  of  Nixon  et  ah  v.  South  W. 
Ins.  Co.  47   ib.  444,  where   it  is  said    a   plea  by  a  corporation 
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aggregate,  which  is  incapable  of  personal  appearance,  must 
purport  to  be  by  attorney,  referring  to  1  Ch.  PI.  551.  This 
must  be  considered  the  settled  rule  of  this  court,  as  it  is  of 
the  common  law.  The  plea  in  that  case  did  not  purport  to 
be  by  attorney,  nor  was  it  pleaded  in  proper  person,  as  in  this 
plea,  but  purported  to  be  by  the  president  and  secretary  of  the 
corporation.  The  rules  of  pleading  were  considered  as  vio- 
lated thereby.  In  conformity  with  this,  the  latest  expression 
of  opinion  of  this  court  on  the  point,  we  must  hold  this  plea 
was  bad,  and  the  demurrer  should  have  been  sustained. 

It  is  also  urged  by  appellant  that  the  plea  is  bad  for  du- 
plicity. We  do  not  think,  in  a  legal  sense,  the  plea  is  obnox- 
ious to  that  objection.  All  the  facts  stated  in  it  were  neces- 
sary to  show  why  the  court  in  which  the  suit  was  brought  had 
not  jurisdiction. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


NoEMAN  C.  Thompson 
»  Chauncey  H.  White. 

Motions — should  be  presented  by  hill  of  exceptions.  In  an  attacliment  pro- 
ceeding, commenced  before  a  justice  of  the  peace,  a  party  was  gai'nislieed 
as  having  property  and  effects  in  his  hands  belonging  to  the  defendant  in 
the  attachment,  and  at  the  trial  before  the  justice  a  judgment  was  ren- 
dered against  him  as  such  garnishee.  The  party  failed  to  take  an  appeal 
from  the  judgment  of  the  justice,  in  the  ordinary  way,  but  removed  the  case 
to  the  circuit  court,  on  a  writ  of  certiorari  issued  on  a  petition  filed  under 
the  provisions  of  the  statute.  In  the  circuit  court,  the  plaintiff  in  the  attach- 
ment entered  a  motion  to  quash  the  petition  and  writ,  and  dismiss  the 
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appeal,  for  the  reasons  that  the  appeal  could  have  been  taken  in  the  ordin- 
ary way  under  the  statute,  and  that  the  petition  was  defective,  in  not 
stating  facts  sufficient  to  justify  the  court  in  assuming  jurisdiction.  Upon 
appeal  to  this  court,  the  bill  of  exceptions  showed  that  the  motion  to 
quash  was  made,  but  did  not  show  that  the  circuit  court  ever  acted  on  it, 
or  if  it  did,  that  any  exception  was  taken  to  its  ruling :  Eeld^  that  the  action 
of  the  court  on  the  motion  was  not  subject  to  review,  for  the  reason  that 
such  motions  and  exceptions  only  become  a  part  of  the  record  by  being 
incorporated  in  the  bill  of  exceptions. 

Appeal  from  the  Circuit  Court  of  Kane  county  ;  tlie  Hon 
SiLVANUs  Wilcox,  Judge,  presiding. 

Messrs.  Botsford,  Baery  &  Lovell,  for  the  appellant. 

Mr.  A.  M.  Herringtox,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  attachment  proceeding,  originally  commenced 
before  a  justice  of  the  peace,  by  the  appellant,  against  Isaac 
B.  Garrison. 

The  appellee  was  garnisheed  as  having  property  and  eiFects 
in  his  hands  belonging  to  the  defendant  in  the  attachment, 
and  at  the  trial  before  the  justice  the  appellant  obtained  a 
judgment  against  him  as  such  garnishee. 

The  appellee  failed  to  take  an  appeal  from  the  judgment 
of  the  justice  in  the  ordinary  way,  but  removed  the  cause  to 
the  circuit  court,  on  a  writ  of  certiorari  issued  on  a  petition 
filed  under  the  provisions  of  the  statute. 

In  the  circuit  court,  the  appellant  entered  a  motion  to  quash 
the  petition  and  writ,  and  dismiss  the  appeal,  for  two  reasons: 
first,  that  the  appeal  could  have  been  taken  in  the  ordin- 
ary way  under  the  statute ;  and  second,  that  the  petition  was 
defective,  in  not  stating  facts  which  would  justify  the  court  in 
assuming  jurisdiction. 

The  bill  of  exceptions  shows  that  the  motion  to  quash  was 
made,  but  does  not  show  that  the  court  ever  acted  on  it,  or  if 
it  did,  that  any  exception  was  ever  taken  to  the  ruling  of  the 
court. 
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It  has  been  repeatedly  held  that  unless  motions  of  the  char- 
acter of  the  one  made  in  this  case,  and  the  action  of  the  court 
on  them,  are  preserved  in  the  bill  of  exceptions,  they  can  not 
be  considered  on  appeal.  Such  motions  and  exceptions  only 
become  a  part  of  the  record  by  being  incorporated  in  the  bill 
of  exceptions.    Snell  v.  Trustees  M.  E.  Church,  58  111.  290. 

It  is  urged  that  the  merits  of  the  case  are  with  the  appel- 
lant, and  for  that  reason  the  judgment  ought  to  be  reversed. 

The  cause  seems  to  have  been  fairly  submitted,  on  instruc- 
tions to  which  no  objections  have  been  pointed  out. 

The  question  at  issue  was  whether  the  note  in  the  hands  of 
the  appellee,  at  the  date  of  the  garnishee  process,  belonged  to 
Isaac  B.  Garrison  or  to  John  R.  Garrison.  The  jury  found 
that  issue  for  the  appellee — that  the  note  did  not  belong  to 
Isaac  B.  Garrison;  and  we  are  not  prepared  to  say  that  they 
did  not  find  correctly. 

No  reason  is  perceived  why  the  judgment  should  be  re- 
versed, and  it  is  accordingly  affirmed. 

Judgment  affirmed. 


Frank  Wolf  et  al. 

V. 

Cathekina  Boettcher. 

1.  Tkespass  de  bonis  asportatis — when  a  natural  person  is  liable  to 
the  action.  Where  a  natural  person  is  plaintiff  in  an  execution,  and  the 
goods  and  chattels  of  a  person  other  than  the  defendant  in  the  execution 
are  seized  and  sold  under  it,  the  plaintifi"  in  the  execution  is  not  liable  to 
an  action  of  trespass  de  bonis  asportatis  by  such  person,  unless  he  inter- 
fered with  the  levy  or  assented  to  what  had  been  done  by  the  officer. 
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2.  It  is  a  general  rule  that  when  a  sheriff  or  constable  makes  himself 
liable  as  a  trespasser,  in  the  execution  of  a  writ,  all  who  direct,  request, 
advise,  aid  or  abet,  are  joint  trespassers  with  him,  and  responsible  for  all 
■damages. 

3.  If  a  person  sue  out  an  execution,  and  give  a  bond  of  indemnity  to 
the  sheriff  to  induce  him  to  sell  the  goods  of  another,  this  is  a  sufficient 
interference  to  subject  him  to  an  action.  So,  also,  if  he  adopt  the  acts  of 
the  officer  by  receiving  the  goods  or  money. 

4.  Same — of  the  intent.  In  such  action,  no  question  of  intent  is  in- 
volved. 

5.  Same — liability  of  a  township  to  the  action.  A  town,  organized  under 
the  township  organization  laws  of  this  State,  having  an  execution  in  its 
favor  against  A,  can  make  itself  liable  for  the  taking  of  the  goods  of  B, 
imder  the  execution,  in  any  of  the  ways  by  which  a  natural  person  may 
render  himself  liable  for  such  a  trespass. 

6.  Although  it  was  once  doubted  whether  an  action  of  trespass  or  tro- 
ver, or  an  action  on  the  case  for  malfeasance,  would  lie  against  a  corpora- 
tion, it  is  now  well  settled  in  England,  as  well  as  in  this  State  and  New 
York,  that  such  an  action  maybe  maintained  against  corporations,  as  well 
as  actions  on  the  case  for  non-feasance. 

7.  Presumption.  It  is  a  general  intendment  of  the  law  that  every  writ 
or  process  is  purchased  by  the  party  in  whose  favor  it  issues. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter^  Judge,  presiding. 

Messrs.  Leaming  &  Thompson,  for  the  appellants. 

Mr.  Consider  H.  Willett,  and  Mr.  James  W.  Beach, 
for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trespass  de  bonis  asportatis,  by  appel- 
lee, against  Frank  Wolf  and  the  town  of  Jefferson.  In  the 
summons,  the  name  of  the  town  was,  The  People  of  the  Town 
of  Jefferson  ;  but  the  writ  was  served  upon  the  town  of  Jef- 
ferson by  service  upon  the  supervisor  of  that  town,  according 
to  statute.  There  was  no  plea  in  abatement,  but  the  defend- 
ant appeared  in  its  proper  name  of  the  Town  of  Jefferson, 
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filed  a  plea  of  not  guilty,  also  a  special  plea  of  justification, 
setting  up  an  execution  upon  a  justice's  judgment,  recovered 
by  said  town  of  Jefferson  against  Frederick  Boettcher,  which 
was  delivered  to  the  defendant, Wolf,  as  constable  of  said  town, 
to  be  executed,  averring  that  the  goods  and  chattels  in  the- 
declaration  mentioned  were  the  property  of  the  said  Frederick,, 
and  as  such,  liable  to  said  execution,  by  virtue  of  which  they 
were  seized  and  taken  to  satisfy  said  execution.  The  aver- 
ment of  the  property  being  in  said  Frederick  Boettcher,  was 
traversed,  and  issue  being  joined,  the  cause  was  tried  before 
the  court  and  a  jury.  Verdict  was  rendered  against  the  de- 
fendants, which  the  court  refuse  to  set  aside  on  motion,  and 
judgment  for  plaintiff,  from  which  the  defendants  appealed  to 
this  court. 

The  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence  given  at  the  trial.  But  it  is  insisted,  on  the  part  of 
appellants,  that,  notwithstanding  that  circumstance,  it  wa& 
error  to  overrule  their  motion  for  a  new  trial,  because  the 
town  of  Jefferson  being  a  municipal  corporation,  it  could 
under  no  circumstances  be  held  jointly  liable  in  trespass  with 
the  constable  for  seizing  and  selling  appellee's  goods  and  chat- 
tels under  an  execution  in  its  favor  against  another  person. 

If,  instead  of  the  town,  a  natural  person  had  been  plaintiff 
in  the  execution,  and  the  goods  and  chattels  of  appellee  seized 
and  sold  under  it  as  was  done,  no  action  would  lie  against 
such  natural  person,  unless  he  interfered  with  the  levy  or 
assented  to  what  had  been  done  by  the  constable.  1  Chit.  PI. 
80;  Averill  Y.  Williams,  1  Denio  E,.  501. 

This  case  has  been  loosely  managed  from  the  beginning. 
So  far  as  the  evidence  goes,  which  is  contained  in,  the  bill  of 
exceptions,  there  is  none  tending  to  show  any  interference 
with  the  levy  or  assent  to  what  was  done  by  the  officer,  on  the 
part  of  the  town.  The  property  of  appellee  was  seized  and 
sold,  and  the  constable  was  on  the  stand  as  a  witness,  but  was 
not  asked  whether  he  had   any  bond  of  indemnity  from  the 
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town,  or  Avhether  he  paid  over  the  proceeds  of  the  sale,  and 
they  were  received  by  it. 

If,  however,  the  town,  as  a  municipal  corporation,  was 
capable  of  making  itself  liable  in  any  manner,  then,  inasmuch 
as  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  we  are  bound  to  presume  that  sufficient  competent 
evidence  was  introduced  to  sustain  the  verdict. 

Before  entering  into  the  inquiry  as  to  the  capacity  of  the 
town  in  this  behalf,  we  will  show  how  and  to  what  extent  a 
natural  person,  being  plaintiff  in  an  execution,  may  be  made 
liable  jointly  with  the  officer. 

It  is  a  general  rule  that  when  a  sheriff  or  constable  makes 
himself  liable  as  a  trespasser  in  the  execution  of  a  writ,  all 
who  direct,  request,  advise,  aid  or  abet,  are  joint  trespassers 
with  him,  and  responsible  for  all  the  damages.  If  a  person 
sue  out  execution,  and  give  a  bond  of  indemnity  to  the  sheriff 
to  induce  him  to  sell  the  goods  of  another,  this  is  a  sufficient 
interference  to  subject  him  to  an  action.  So,  also,  if  he  adopt 
the  acts  of  the  sheriff  by  receiving  the  goods  or  money.  1  Chit. 
PI.  SO;  Herring  v.  Hoppock,  3-Duer,  20  S.  C;  15  New  York 
R.  409;  Davis  v.  Newkirk,  5  Denio  R.  92. 

There  was  no  evidence  in  the  bill  of  exceptions  that  the 
town  directed  the  execution  to  be  issued,  but  it  is  a  general 
intendment  of  the  law  that  every  writ  or  process  is  purchased 
by  the  party  in  whose  favor  it  issues. 

We  are  now  brought  directly  to  the  question  whether  a 
town,  organized  under  the  township  organization  laws  of  this 
State,  having  an  execution  in  its  favor  against  A,  can  make 
itself  liable  in  any  of  the  ways  pointed  out  by  taking  the 
goods  of  B. 

In  trespass  de  bonis  asportatis,  no  question  of  intent  is  in- 
volved. 

Although  it  was  once  doubted  whether  an  action  of  trespass 
or  trover,  or  an  action  on  the  case  for  malfeasance,  would  lie 
against  a  corporation,  it  is  now  well  settled  in  England,  as 
well  as  in  this  State  and  New  York,  that  such  an  action  may 
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be  maintained  against  corporations,  as  well  as  actions  on  the 
case  for  non-feasance.  The  St.  Louis,  Alton  and  Chicago  R.  R, 
Co.  V.  Dalby,  19  111.  353;  The  Mayor,  etc.,  of  Neio  York  v. 
Bailey,  2  Denio  R.  439,  and  cases  there  cited. 

Among  the  enumerated  powers  given  to  towns  under  the 
township  laws,  is  that  the  electors  of  each  town  shall  have 
the  power,  at  their  annual  meetings,  to  direct  the  institution 
or  defense  of  suits  at  law  or  in  equity  in  all  controversies 
where  such  town  shall  be  interested.     2  Purp.  Stat.  1137. 

Then,  under  article  13  of  the  same  act  (2  Purp.  Stat.  1144), 
it  is  declared  that  "whenever  any  controversy  or  cause  of 
action  shall  exist  between  any  towns  of  this  State,  and  between 
any  town  or  individual,  or  corporation,  such  proceedings  shall 
be  had  either  at  law  or  equity,  for  the  purpose  of  trying  and 
finally  settling  such  controversy;  and  the  same  shall  be  con- 
ducted in  the  same  manner,  and  the  judgment  or  decree 
therein  shall  have  the  like  effect,  as  in  other  suits  or  proceed- 
ings of  a  similar  kind  between  individuals  and  corporations." 

It  is  manifest,  from  these  and  other  provisions  of  the  act, 
that  the  towns  have  the  power  to  exercise  the  same  control 
and  do  the  same  acts,  for  the  enforcement  of  claims  against 
individuals,  as  a  natural  person  has. 

The  time  fixed  by  law  for  holding  annual  town  meetings  is 
the  first  Tuesday  of  April  in  each  year.  We  are  to  presume 
that  one  was  held  in  this  town.  The  judgment  on  which  the 
execution  issued  was  recovered  on  the  13th  of  May,  1870,  and 
the  execution  placed  in  the  hands  of  the  constable  the  21st, 
same  month.  What  was  the  basis  of  the  judgment,  does  not 
appear,  nor  is  it  material.  The  property  taken  had  for  some 
time  before  been,  and  still  was,  in  the  possession  of  the  de- 
fendant in  that  execution,  who  was  the  husband  of  appellee, 
arid  treated  by  him  as  his  own  property,  although  appellee 
claimed  it  as  hers.  They  lived  in  that  town.  Now  it  may 
well  be,  under  these  circumstances,  that  the  electors  of  the 
town,  at  their  annual  meeting  in  April,  had  directed  the  insti- 
tution of  the  suit  against  Frederick  Boettcher,  also   a  levy 
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upon  this  very  property,  in  case  judgment  was  recovered,  and 
provided  for  indemnifying  the  officer.  It  would  have  been 
within  the  scope  of  the  powers  of  the  town  to  do  so.  If  so, 
we  are  to  presume  that  it  was  done,  and  competent  evidence 
given  of  it  upon  the  trial.  Such  evidence  would  sustain  the 
verdict. 

The  case  is  within  the  principle  of  Allen  v.  The  City  of  De- 
catur, 23  111.  332,  which  holds  that  a  municipal  corporation 
may  be  held  liable  for  trespass;  and  the  judgment  must  be 

affirmed. 

Judgment  ajffirmed* 


RiCHAED    A      CULTER   et  ol. 
V, 

Hugh  W.  Reynolds  et  al, 

Bankek's  check — whether  entitled  to  days  of  grace.  A  check  drawn  by 
one  party  upon  another  payable  to  a  third  person,  due  thirty  days  after 
date,  was  held,  in  a  suit  by  the  drawee  against  the  drawer,  to  be  entitled 
to  days  of  grace.  By  a  fair  construction  of  the  act  of  1861,  "to  provide 
for  uniformity  in  calculating  days  of  grace,"  etc.,  such  a  check  payable  on 
a  day  subsequent  to  that  of  its  date,  is  entitled  to  days  of  grace.  And  it 
seems,  independent  of  the  statute,  the  same  rule  would  apply. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ; 
the  Hon.  S.  D.  Puterbaugh,  Judge,  presiding. 

This  was  a  suit  originally  brought  before  a  justice  of  the 
peace,  by  Richard  A.  Culter  and  Henry  Sandmeyer  against 
Hugh  W.  Reynolds  and  Henry  Nolte,  as  partners,  doing  busi- 
ness  under  the   name   of  the  Peoria  Paper  Company,  on  a 

■check  drawn  by  said  Peoria  Paper  Company  on  S.  Pulsifer  & 
21— 64th  III. 
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Co.,  for  $306.56,  dated  July  6th,  1870,  and  payable  to  Culter 
&  Sandmeyer  in  thirty  days  after  date.  Summons  issued 
August  6th,  1870,  returnable  August  11th,  1870.  In  the  jus- 
tice's court,  judgment  by  default  was  rendered  against  the 
defendants  for  the  sum  of  $300,  the  amount  indorsed  on  the 
summons,  and  costs.  The  defendants  appealed  to  the  circuit 
court,  and  there  the  suit  was  dismissed  at  the  plaintiffs'  costs. 

Mr.  F.  W.  VoiGT,  and  Messrs.  McCulloch  &  Stevens,. 
for  the  plaintiffs  in  error. 

Mr.  J.  K.  Cooper,  and  Mr.  Thomas  Ceatty,  for  the  de- 
fendants in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

If  the  instrument  sued  on  was  entitled  to  days  of  grace, 
then  the  right  of  action  had  not  accrued  when  the  suit  was 
commenced,  and  this  objection,  if  it  exist,  disposes  of  the 
case. 

The  instrument  is  called  a  banker's  check,  but  it  had  a 
striking  resemblance  to  a  bill  of  exchange.  It  has  a  drawer, 
drawee,  and  payee,  and  is  payable  in  thirty  days. 

In  Bickford  v.  The  First  National  Bank,  42  111.  238,  this 
court  said  that  a  banker's  check  was,  substantially,  an  inland 
bill  of  exchange,  and  that  the  rules  applicable  to  such  bills 
were  alike  applicable  to  checks. 

Judge  Story,  in  his  work  on  promissory  notes,  sec.  489,  says, 
"Checks  have  many  resemblances  to  bills  of  exchange,  and  in 
many  respects  are  governed  by  the  same  principles;  and  that 
the  principal  difference  is,  that  checks  are  always  drawn  on  a 
banker,  and  are  payable  immediately  on  presentation,  without 
days  of  grace,  and  that  they  require  no  acceptance,  as  distinct 
from  prompt  payment." 

Chancellor  Kent  announces  the  same  rule.  3  Com.  p.  104, 
note  (a). 


1S72.J  Cui/PEE  et  al.  v.  Reynot.ds  et  al.  323 

Opinion  of  the  Court. 

This  whole  question  was  also  fully  discussed  in  Ex  parte 
Broion,  2  Story  E,.  502.  In  that  case  the  checks  were  drawn 
on  a  bank,  dated  on  a  particular  day,  and  were  payable  on 
another  specified  day;  and  it  was  held  that  they  were  not 
entitled  to  days  of  grace.  The  reason  given  for  the  rule,  by 
these  learned  commentators  is,  that  the  drawer  of  a  check  is 
the  principal  debtor,  and  not  a  surety;  and  that  the  check  is 
an  absolute  appropriation  of  so  much  money,  in  the  hands  of 
the  banker,  to  the  holder  of  the  check,  and  there  it  ought  to 
remain  until  presentation  and  payment  of  the  check. 

The  reason  has  great  force,  wdiere  the  check  is  payable  on 
presentment.  The  drawer  undertakes,  then,  that  he  has  the 
money  on  deposit,  and  the  payee  expects  to  obtain  it  imme- 
diately. If  the  check  is  payable  thirty  days  after  date,  the 
time  may  be  for  the  very  purpose  of  placing  funds  with  the 
drawee  ;  there  is  no  expectation  of  immediate  payment,  and 
consequently  no  absolute  appropriation  of  funds.  The  reason 
for  the  rule,  in  such  case,  would  therefore  cease. 

While  there  is  some  uncertainty  as  to  the  intention  of  the 
legislature  in  the  "  Act  to  provide  for  uniformity  in  calcula- 
ting days  of  grace,  etc.,"  we  think,  by  a  fair  construction  of 
the  whole  act,  checks  of  the  kind  under  consideration  are  en- 
titled to  days  of  grace.     Sess.  Laws  of  1861,  p.  119. 

The  first  section  of  this  act  provides  :  "That no  promissory 
note,  check,  draft,  bill  of  exchange,  order,  or  other  negotiable 
or  commercial  instrument,  payable  at  sight,  or  on  demand,  or 
on  presentment,  shall  be  entitled  to  days  of  grace,  but  shall 
be  absolutely  payable  on  presentment.  All  other  bills  of  ex- 
change, drafts  or  promissory  notes  shall  be  entitled  to  the 
usual  days  of  grace." 

It  is  true,  as  assumed  in  the  argument,  that  bank  checks, 
payable  at  sight,  or  on  presentment,  were  not  entitled  to  days 
of  grace  by  the  law  merchant,  and  as  to  them  the  statute,  in 
the  first  clause  of  the  section,  has  made  no  change.  There  is 
a  change  of  the  law,  however,  as  to  other  instruments. 
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Independent  of  the  statute,  bills  and  notes  payable  at  sight 
are  allowed  the  ordinary  days  of  grace.  Story  on  Bills,  sec. 
342,  370 ;  same  on  Notes,  sec.  224. 

It  is  manifest,  therefore,  that  the  legislature  intended  to  ef- 
fect some  change  in  the  commercial  law.  It  did  make  a  dis- 
tinction between  bills  and  notes,  as  well  as  checks  payable  at 
sight  or  on  demand,  or  on  j^resentraent,  and  those  which  were 
payable  so  many  days  after  date.  Otherwise,  wherefore  the 
use  of  the  term  "checks"  in  the  first  clause,  and  wherefore 
place  it  in  the  category  with  a  bill  or  note  ? 

With  this  distinction  in  view,  the  words,  "all  other  bills 
of  exchange,"  in  the  last  clause  of  the  section,  must  be  con- 
strued to  embrace  checks  payable  at  a  future  day.  The  oppo- 
site interpretation  does  not  recognize  the  evident  intention  of 
the  law-maker  to  distinguish  between  commercial  paper  pay- 
able immediately,  and  paper  payable  at  a  time  subsequent  to 
the  date.  It  may  also  be  fairly  assumed  that  the  word 
"drafts,"  in  the  last  clause  of  the  section,  in  its  general  signifi- 
cation, is  broad  enough  to  include  a  check.  A  draft  may  be 
defined  to  be  an  order  drawn  by  one  person  upon  another  for 
a  sum  of  money,  and  would  embrace  a  check  for  money. 

In  the  very  able  and  elaborate  opinion  of  Cowen,  J.,  in  Har- 
her  V.  Anderson,  21  Wend.  372,  he  shows,  by  a  numerous  cita- 
tion of  authorities,  that  checks  are,  in  form  and  effect,  bills 
of  exchange ;  that  they  have  the  same  character  as  inland 
bills,  and  that  the  same  rules  apply  to  both. 

But  we  are  not  without  respectable  authority  in  opposition 
to  the  rule  laid  down  by  Story  and  Kent. 

An  instrument  drawn  upon  the  cashier  of  a  bank,  payable 
sixty  days  after  date,  was  held  to  be  a  bill  of  exchange,  and 
entitled  to  days  of  grace.  It  was  held,  also,  that  it  was  essen- 
tial to  a  check,  eo  nomine,  that  it  should  be  payable  on  de- 
mand.     Woodruff  v.  Tlie  Merchants'  Bank,  25  Wend.  673. 

The  same  decision  was  affirmed  in  the  court  of  errors,  6 
Hill,  174. 
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In  JBowen  v.  Newell,  8  N.  Y.  190^  a  draft  on  a  bank  for 
money,  payable  at  a  day  subsequent  to  its  date,  was  held  to  be 
a  bill  of  exchange,  and  entitled  to  days  of  grace. 

In  Glenn  v.  Noble,  1  Blackford, 104,  a  bank  check,  payable 
fifteen  days  after  date,  was  declared  to  be  an  inland  bill  of 
exchange,  and  that  it  had  every  feature  of  such  a  bill. 

The  instrument  sued  on  was  wanting  in  one  of  the  inci- 
cidents  which  characterize  a  bank  check.  It  was  not  payable 
on  demand;  there  was  not  an  absolute  appropriation  of  money, 
in  the  banker's  hands,  to  the  holder;  and  therefore  it  did  not 
possess  the  quality  of  being  paid  on  the  day  when,  by  its  face, 
payment  was  to  be  made. 

We  are  of  opinion  that  it  was  entitled  to  days  of  grace. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas   Stanton 

V, 

Michael  Dudley. 

New  triaii — verdict  against  the  eoidence.    In  this  case  the  judgment  is 
reversed  because  the  verdict  of  the  jury  is  contrary  to  the  evidence. 

Appeal,  from  the  Superior  Court  of  Cook  county;  the  Hon. 
"William  A.  Pouter,  Judge,  presiding. 

Mr.  M.  A.  Delaney,  and  Mr.  Charles  Ferm,  for  the  ap- 
pellant. 

Messrs.  Richardson  &  Hull,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  to  recover  for  money  lent  and  for  board. 
The  only  witnesses  were  the  parties  themselves.  As  to  the 
item  for  money  lent,  their  testimony  was  directly  contradict- 
ory. As  to  the  board,  the  defendant,  in  his  testimony,  admit- 
ted there  was  a  balance  of  $3  due  to  the  plaintiff  for  that,  and 
he  undertook  to  counter-balance  it  by  a  certain  claim  of  set- 
off, which  the  court  rejected,  and  which  the  defendant  then 
withdrew.  This  left  the  defendant's  liability  to  the  extent  of 
$3  complete,  as  admitted  by  himself,  yet  the  jury  found  for 
the  defendant,  and  the  court  refused  to  grant  a  new  trial. 

The  plaintiff  testified  to  four  weeks  board  at  $5  per  week  J 
that  defendant  had  paid  only  $10,  and  that  there  was  a  bal- 
ance of  $10  due. 

The  defendant  testified  to  five  weeks  board  at  $5  per  week; 
that  he  had  paid  $20,  and  done  $2  worth  of  hauling  for  the 
plaintiff,  and  that  the  remaining  $3  he  had  not  paid  and  did 
not  intend  to  pay,  on  account  of  the  item  of  set-off  rejected 
and  withdrawn  as  aforesaid. 

The  only  mode  of  arriving,  from  the  evidence,  at  such  a 
verdict  as  the  jury  found,  was  by  taking  the  plaintiff ^s  state- 
ment as  to  the  number  of  weeks  board,  and  rejecting  his  state- 
ment as  to  the  amount  paid,  and  by  rejecting  the  defendant's 
statement  as  to  the  number  of  weeks  board,  and  taking  his 
statement  as  to  the  amount  he  had  paid,  and  by  discarding  the 
testimony  of  both  parties  in  regard  to  the  balance  due  on 
account  of  board. 

This  mode  of  dealing  with  testimony,  in  order  to  reach  a 
finding  in  favor  of  one  party,  can  not  be  justified. 

It  was  incumbent  on  the  defendant  to  establish  whatever 
payment  he  had  made  by  a  preponderance  of  testimony. 
There  was,  admittedly,  according  to  the  testimony  of  both 
parties,  a  balance  due  the  plaintiff. 

The  court  below  should  have  granted  a  new  trial,  because 
the  verdict  was  contrary  to  the  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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GiLMAN  M.   Sargent 

V. 

The  People  of  the  State  of  Illiistois. 

New  trial — verdict  against  the  evidence.  In  this  case,  the  judgment  of 
the  court  below  is  reversed,  for  the  reason  that  tlie  evidence  fails  to  sus- 
tain the  verdict  of  the  jury. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  Henry  Booth,  Judge,  presiding. 

Messrs.  Storrs  &  VanArman,  for  the  plaintiff  in  error. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  an  indictment  for  forging  a  receipt  by  changing 
it  from  the  sum  of  ^20  to  the  sum  of  $200.  The  jury  found 
the  defendant  guilty,  and  fixed  his  punishment  at  one  years 
imprisonment  in  the  penitentiary — the  statute  giving  the  jury 
discretion  between  one  and  fourteen  years.  As  there  was 
nothing  to  mitigate  the  offense,  if  really  committed,  it  is 
difficult  to  explain  the  mildness  of  the  punishment,  except 
upon  the  theory  that  the  jury  adopted  that  mode  of  compro- 
mising with  their  doubts. 

AVe  have  not  been  favored  in  this  case  with  a  brief  on 
the  part  of  the  people,  and  we  are  at  a  loss  to  understand 
how  a  jury  was  pursuaded  to  find  a  verdict  of  guilty.  Cer- 
tainly, on  the  record  before  us,  the  guilt  of  the  defendant 
does  not  appear. 

He  was  indebted  to  Dimmock,  the  prosecuting  witness, 
and  called  at  his  office  to  pay  him  some  money.  The  son  of 
Dimmock  was  in  the  office,  and  received  the  money,  which 
he  swears  was  only  $20.  He  gave  the  defendant  a  receipt, 
specifying  the  sum  in  figures.  The  alleged  forgery  consists  in 
adding  a  cypher,  so  as  to  make  the  receipt  read  $200. 
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On  the  side  of  the  people  are  young  Dimmock,  who  swears 
that  he  and  the  defendant  were  the  only  persons  present,  and 
that  the  amount  paid  was  only  $20,  and  tlie  receipt  only  for 
that  sura;  the  elder  Dimmock,  who  swears  that  he  met  the 
defendant  on  the  stairs,  coming  from  the  office,  and  was  told 
by  him  that  he  had  just  paid  $20;  and  a  witness  named  Blue, 
who  swears  that  he  was  going  up  the  stairs  with  Dimmock, 
and  heard  Sargent  make  the  remark  about  the  payment  of 
the  $20,  yet  he  swears  he  never  saw  Sargent  before  or  since, 
until  the  trial,  and  had  never  thought  since  of  the  conversa- 
tion. The  testimony  of  this  witness  is  entitled  to  very  little 
weight. 

For  the  defendant,  it  was  testified  by  Wood,  a  book-keeper 
in  the  mercantile  house  where  defendant  was  employed,  that 
Dimmock  came  there  and  told  Sargent  he  wanted  $200  on  the 
1st  of  December.  He  further  swears  that  on  that  day  Sargent 
got  $50,  and  left  the  store  with  Davis.  When  he  returned  he 
gave  witness  the  receipt  for  $200,  which  witness  kept  with 
other  papers  belonging  to  Sargent. 

Davis  testified  that  on  the  1st  of  December  he  paid  Sargent 
$50,  which  he  owed  him,  and  went  with  him  to  the  office  of 
Dimmock,  where  he  saw  him  pay  young  Dimmock  a  sum  of 
money,  including  two  bills  of  $20  each,  and  several  $5  and 
$10  bills,  and  he  says  a  receipt  for  $200  was  given.  Dayis 
was  also  a  book-keeper. 

Balcom,  an  inspector  in  the  custom  house,  testifies  that 
young  Dimmock  told  him,  in  November  or  December,  1870, 
that  he  had  received  $200  from  Sargent. 

None  of  the  witnesses  on  either  side  were  impeached  as  to 
character.  The  three  witnesses  for  the  defendant  have  no 
connection  with  the  transaction  or  the  parties,  and  there  was 
nothing  to  bias  their  testimony.  Dimmock  and  his  son  have 
both  a  strong  personal  interest  in  the  controversy.  There  is 
a  civil  suit  pending  as  to  the  same  subject  matter,  and  the 
testimony  of  the  elder  Dimmock  is  evidently  given   under  a 
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strong  bias.  There  is  a  painful  contradiction  in  the  testi- 
mony, and  it  is  impossible  to  pronounce  upon  it  with  entire 
certainty,  but  we  think  the  ends  of  justice  will  be  best  sub- 
served by  awarding  a  new  trial. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


Edwakd  Daily 

V. 

Alzina  Daily. 

1.  Divorce — adultery — Jioio  sJiown.  Like  all  other  charges,  that  of 
adultery  may  be  established  by  circumstantial  evidence.  As  the  parties 
generally  use  every  effort  to  conceal  the  act,  courts  and  jurors  are  com- 
pelled to  determine  the  question  from  the  behavior  of  the  parties  and 
from  a  great  variety  of  circumstances,  which,  if  considered  singly,  would 
be  insufficient,  but  when  taken  together,  may  be  amply  sufficient  to  prove 
the  charge.  It  is  sufficient  if  the  evidence,  when  considered  together, 
convinces  the  mind  that  the  charge  is  true. 

2.  Wliere  the  evidence  showed  that  the  defendant,  in  a  suit  brought  by 
the  wife  for  divorce,  had,  on  many  occasions,  been  shut  up  alone  in  the 
room  of  a  woman  generally  reputed  to  be  unchaste,  no  explanation  being 
given  for  the  doors  being  locked  and  all  entrance  to  the  house  being 
barred;  that  he  visited  her  almost  daily,  in  the  absence  of  her  husband, 
on  no  apparent  business;  that  he  paid  her  money,  frequently  met  her  at 
an  eating  house,  and  had  frequent  rides  with  her:  Held,  that  these  and 
other  circumstances  proved,  tending  to  support  the  charge,  unexplained, 
fully  justified  the  jury  in  finding  that  defendant  was  guilty  of  the  charge 
of  adultery. 

3.  Adultery — instmction  as  to  evidence.  In  a  suit  by  a  wife  for  a  di- 
vorce, on  the  ground  of  adultery,  the  court  insti'ucted  the  jury,  in  substance,, 
that  in  determining  the  question  of  adulter}^,  they  might  proper]}' consider 
the  evidence  as  to  defendant  keei^ing  the  company  of  lewd  women,  and 
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the  circumstances  attending  it  as  proved,  where  tliere  was  proof  that  de- 
fendant kept  the  company  of  women  whose  character  for  chastity  was  bad: 
Held,  that  there  was  no  error. 

4.  So,  an  instruction  that  the  jury  might  consider  the  evidence  as  to 
the  character  of  the  women,  and  if  from  the  evidence  they  believe  it  bad, 
that  was  sutficient  on  that  point,  was  held  no  error,  because  harmless 
as  well  as  useless. 

5.  And  an  instruction  that  if  from  the  whole  evidence  a  reasonable 
man  could  not  say  that  he  believed  the  offense  had  not  been  committed, 
the  jury  should  find  the  charge  proved,  was  held  to  have  been  awkwardly 
drawn  and  slightly  inaccurate;  but  as  it  was  evident  it  could  not  have 
misled  the  jury  when  considered  with  those  given  for  the  defendant,  it 
was  not  sutficient  to  justify  a  new  trial. 

6.  Evidence — error  cured  hy  instruction.  On  the  trial  of  issue  of  adul- 
tery, in  a  suit  by  the  wife  against  the  husband  for  divorce,  the  court  allowed 
the  wife  to  read  to  the  jury  the  deposition  of  the  husband,  taken  by  her, 
but  afterwards  instructed  them  to  disregard  it,  and  to  tiud  for  the  defend- 
ant,  unless  they  found  the  charge  established  by  other  clear,  satisfactory 
and  convincing  proof:  Held,  that  the  question  of  the  competency  of  the 
husband  as  a  witness  for  his  wife  would  not  be  considered  by  this  court. 

7.  Errok — question  not  raised  beloto.  The  question  of  the  competency 
of  the  wife  as  a  witness  in  her  own  behalf,  in  a  suit  against  her  husband 
for  divorce,  to  be  considered  by  this  court,  must  be  raised  and  decided  in 
the  court  below  and  exception  taken. 

8.  Alimony.  Where  the  husband  had  purchased  a  house  and  lot,  and 
caused  the  same  to  be  conveyed  to  his  wife  during  coverture,  expecting  to 
use  the  same  with  his  wife,  it  not  appearing  how  much  of  the  fund  used 
in  payment  arose  from  the  labor  and  earnings  of  the  wife,  and  the  court, 
after  decree  of  divorce  at  the  suit  of  the  wife  for  the  adultery  of  the  hus- 
band, decreed  the  house  and  lot  as  alimony:  Held,  that  this  court  was  not 
prepared  to  say  there  was  any  error. 

9.  Same — changing.  Where  future  circumstances  render  it  necessary, 
a  decree  for  alimony  may  be  changed  and  modified  by  the  court. 

AppeaI;  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was- a  bill  for  divorce,  filed  by  appellee  against  appel- 
lant, charging  adultery  with  several  women.  The  evidence 
was  voluminous  and  mostly  circumstantial.  G.  A.  Marsh 
testified  that  in  1868  he  was  marshal  of  the  city  of  Galesburg; 
that  his  attention  had  been  called  to  the  conduct  of  appellant 
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and  certain  women,  and  he  was  requested  to  break  it  up;  that 
one  night  he  found  appellant  in  the  back  part  of  the  house 
of  one  of  these  women,  in  a  dark  room  with  her;  that  he 
called  out  and  told  him  of  the  charges  he  had  heard,  and 
asked  him  if  they  were  not  true;  that  appellant  did  not 
attempt  to  deny  it,  and  asked  witness  not  to  urge  him  to 
confess,  saying  he  knew  he  had  done  wrong;  also,  that  the 
reputation  of  the  woman  was  not  good  for  chastity. 
The  court  instructed  the  jury  for  the  appellee — 

1.  The  jury  are  instructed  that  adultery  being  peculiarly  a 
crime  of  darkness  and  secrecy,  it  is  a  fundamental  ])rinciple 
never  to  be  lost  sight  of  that  this  offense  need  not  be  proved 
in  time  and  place,  but  it  is  sufficient  to  prove  the  parties 
together  in  some  place  where  the  offense  might  probably  be 
committed,  and  there  was  an  opportunity  to  commit  it.  To 
raise  the  presumption  of  adultery,  three  things  must  combine, 
and  where  they  do  combine,  the  offense  is  almost  as  a  matter 
of  course  in  law  presumed  to  be  committed:  First,  the  crim- 
inal disposition  or  intent  in  the  defendant;  second,  the  same 
in  the  particeps  criminis;  third,  the  opportunity.  The  crime 
may  be  proved  by  facts  and  circumstances,  such  as  would  lead 
a  reasonable  and  cautious  man  tosay  from  the  proof,  I  have 
an  abiding  conviction  that  the  offense  has  been  committed. 

2.  The  main  question  to  be  decided  by  the  jury  in  this 
case  is,  whether  the  defendant  has,  within  the  last  five  years, 
been  guilty  of  adultery ;  and  in  determining  this  question,  the 
jury  may  properly  consider  the  evidence  as  to  defendant's 
keeping  company  with  lewd  women,  the  circumstances  attend- 
ing it  as  proven;  and  if  from  the  whole  evidence  the  jury 
believe  that  defendant  has  been  guilty  of  adultery,  they  should 
find  for  the  complainant. 

3.  Unless  from  the  evidence  the  jury  believe  that  the  facts 
given  in  evidence  may  reasonably  be  reconciled  with  defend- 
ant's innocence;  and  if,  on  the  contrary,  they  from  the  evi- 
dence believe  such  circumstances  are  harmonious  with  guilt, 
they  may  properly  find  the  charge  of  adultery  proven. 
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4.  In  determining  from  the  evidence  what  was  the  charac- 
ter for  chastity  of  the  women  named  by  the  witnesses,  viz: 
Mrs.  Guist,  Mrs.  Jerome  Daily  and  Mrs.  Webster,  the  jury 
may  properly  consider  the  evidence  as  to  the  reputation  of 
such  women  as  to  chastity;  and  if  from  such  evidence  the 
jury  believe  that  their  reputation  for  chastity  was  bad,  that  i& 
sufficient  evidence  upon  this  point. 

5.  The  main  question  in  this  case  is,  whether,  within  the 
last  five  years,  the  defendant  has  been  guilty  of  adultery;  and 
in  determining  this  question,  the  jury  may  properly  consider 
anv  evidence  tending  to  show  that  defendant  kept  company 
with  lewd  women,  and  the  circumstances  attending  it;  and 
unless  from  the  whole  evidence  the  jury  should  believe  the 
evidence  is  such  as  would  leave  a  reasonable  man  to  say,  I  do 
not  believe  the  offense  has  been  committed,  they  should  find 
the  charge  of  adultery  proven. 

On  behalf  of  defendant,  the  court  instructed  the  jury — 

1.  The  jury  are  instructed  that  the  law  does  not  favor  the 
severing  of  the  marriage  tie,  unless  for  good,  sufficient  and 
legal  reasons;  and,  therefore,  if  the  facts  proved  and  relied 
upon  in  this  suit  are  equally  capable  of  two  interpretations, 
one  of  which  is  consistent  with  defendant's  innocence,  they 
will  not  be  sufficient  to  establish  guilt,  and  it  will  be  the  duty 
of  the  jury  to  so  find  by  their  verdict. 

2.  The  jury  are  instructed  that  before  the  jury  can,  under 
the  law  in  this  State,  find  the  defendant  guilty,  the  adultery 
must  be  proved  to  be  committed  by  direct  or  circumstantial 
evidence,  and  not  on  mere  suspicion  or  even  on  bad  reputa- 
tion. 

3.  The  jury  are  instructed  that  the  law  requires,  before 
the  defendant  can  be  found  guilty  in  this  case,  a  reasonable 
degree  of  strict  affirmative  proof;  that  circumstances  merely 
suspicious  are  insufficient;  but  that  the  proof  must  be  clear, 
satisfactory  and  conclusive  to  the  mind  of  the  jury  that  the 
defendant  is  guilty  ;  and  if  the  jury  do  not  believe  from  clear 
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proof,  by  positive  or  circumstantial  proof  in  this  case,  that 
the  crime  of  adultery  has  been  committed  by  the  defendant  as 
charged  in  the  bill,  the  jury  will  find  defendant  not  guilty. 

4.  The  jury  are  instructed  that  the  law  raises  no  presump- 
tion of  guilt  from  the  defendant's  refusal  to  answer  the  ques- 
tions that  were  propounded  to  him  by  complainant's  solicitor; 
and  unless  the  jury  find  from  other  evidence  that  the  defend- 
ant is  guilty,  by  clear,  satisfactory  and  convincing  proof,  it 
will  be  their  duty  to  find  the  defendant  not  guilty. 

The  jury  found  for  the  complainant,  and  the  court  rendered 
a  decree  for  divorce,  etc. 

Messrs.  Willoughby  &  Grant,  for  the  appellant. 

Messrs.  McKenzie  &  Williams,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  a  divorce,  brought  by  appellee  in  the 
Knox  circuit  court,  against  appellant.  The  charge  was  adul- 
tery on  the  part  of  defendant. 

It  is  first  urged  that  the  evidence  fails  to  sustain  the  charge, 
and  for  that  reason  the  decree  should  be  reversed.  There  is 
much  testimony  tending  to  establish  the  truth  of  the  charge; 
but  as  in  all,  or  nearly  all,  such  cases,  there  is  no  direct  and 
positive  evidence  of  the  acts  charged. Jj  In  such  cases,  the^ 
parties  generally  use  every  eifort  to  conceal  the  act,  and  courts 
and  juries  are  compelled  to  determine  the  question  from  the 
behavior  of  the  parties  and  from  a  great  variety  of  circum- 
stances, either  of  which,  when  considered  alone,  would  be 
insufficient  to  prove  the  charge,  but  when  considered  to- 
gether, may  be,  and  frequently  are,  amply  sufficient  to  estab- j 
lish  the  offense.  It,  like  all  other  charges,  may  be  established 
by  circumstantial  evidence,  and  the  evidence  need  only,  when 
considered  together,  con.vince  the  mind  that  the  charge  is 
true.  If  direct,  positive  evidence  should  be  required,  but  few 
divorces  would  be  obtained  on  this  ground. 
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After  a  careful  consideration  of  the  evidence,  we  think  it 
fullv  warranted  the  jury  in  arriving  at  the  conclusion  they 
(lid.  The  conduct  of  appellant  can  hardly  be  reconciled  with 
iiis  innocence  of  the  charge.  The  pure  and  virtuous  seldom 
are  found  acting  as  he  did;  nor  is  there  but  one  or  even  a  few 
isolated  acts  upon  which  the  jury  were  left  to  infer  his  guilt. 
If  but  thoughtless' indiscretion,  he  must  be  exceedingly  obtuse, 
at  his  age,  as  to  the  ordinary  proprieties  of  life.  He  seems 
to  h:i\e  been  shut  up  alone,  on  many  occasions,  in  a  room  at 
her  house,  with  a  woman  who  is  proved  to  be  generally 
reputed  unchaste;  and  this  is  not  contradicted  by  anv  evi- 
dence, and  it  is  merely  suggested  that  this  may  have  all  been 
innocrent.  No  explanation  is  given  for  the  doors  being  locked 
and  all  entrance  to  the  house  barred.  Again,  his  almost  daily 
visits  to  this  woman,  in  the  absence  of  her  husband,  and  on 
no  apparent  business;  his  paying  her  money;  his  frequent 
meetings  with  her  at  the  eating  house,  and  their  frequent 
rides  together  seems  to  be  strong  evidence  of  improper  inti- 
macy, especially  when  her  general  reputation  for  virtue  is 
bad;  and  numerous  other  circumstances  appearing  in  the  evi- 
dence tend  strongly  to  support  the  charge.  All  of  the  evi- 
dence considered,  we  are  clearly  of  the  opinion  that  it  supports 
the  finding  of  the  jury. 

It  is  urged  that  the  court  below  erred  in  admitting  in  evi- 
dence fhe  deposition  of  defendant,  as  he  w^as  not  a  competent 
witness.  We  deem  it  unnecessary  to  inquire  whether  or  not 
he  was  competent,  as  the  court,  by  full  and  clear  instructions, 
directed  the  jury  to  disregard  it,  and  to  find  for  defendant, 
unless  they  found  the  charge  established  "by  clear,  satisfac- 
tory and  convincing  proof,''  other  than  the  deposition.  This 
proposition  was  clearly  stated  to  the  jury,  in  several  forms 
and  in  different  instructions. 

It  is  urged  that  the  court  gave  improper  instructions  for 
complainant.  The  criticism  of  the  second  we  think  is  not 
well  founded.  We  think  there  was  evidence  that  appellant 
did  keep  company  with  lewd  women.     The  witnesses  did  not 
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state,  in  terms,  that  they  were  lewd,  or  had  the  reputation  of 
being  lewd,  but  they  stated  their  character  for  chastity  was 
bad ;  that  they  were  reputed  to  be  street- walkers,  and  such 
like  expressions,  all  of  which  mean  that  they  were  reputed  to 
be  lewd.  The  court  did  not  say,  in  terms,  that  they  were 
lewd,  but  simply  told  the  jury  that  they  might  consider  the 
evidence  that  he  did  keep  company  with  such  women.  The 
fourth  instruction  seems  to  have  but  little  pertinency  to  the 
case.  It  simply  tells  the  jury  they  may  consider  the  evidence 
as  to  the  character  of  these  women;  and  if,  from  the  evidence, 
they  believe  it  bad,  that  would  be  sufficient  on  that  point. 
Tliis  instruction,  although  useless,  would  seem  to  be  harm- 
less. 

But  the  strongest  objections  are  urged  against  the  fifth  of 
complainant's  instructions.  The  instruction  is  awkwardly 
drawn,  and  is  perhaps  not  precisely  accurate.  It,  in  substance, 
says  if  from  the  whole  evidence  a  reasonable  man  could  not 
say  that  he  believed  the  offense  had  not  been  committed,  then 
they  should  find  the  charge  proved.  It  would  have  been  more 
accurate  to  have  told  the  jury  that  if  a  reasonable  man  would 
say  from  all  the  evidence  he  believed  defendant  guilty,  then 
they  should  regard  the  evidence  sufficient  and  the  charge 
established.  But  notwithstanding  this  instruction  may  have 
been  slightly  inaccurate,  we  can  not  believe,  in  the  light  of 
defendant's  instructions,  that  it  could  have  misled  the  jury» 
His  instructions  were  clear  and  easily  comprehended,  and 
directed  to  the  points  at  issue,  and  certainly  stated  the  legal 
propositions  as  strongly  as  the  evidence  could  warrant.  Un- 
der them,  the  jury  could  hardly  have  been  misled  by  those 
of  complainant. 

It  is  urged  that  complainant  was  incompetent  as  a  witness. 
We  do  not  find  from  the  record  that  any  objection  was  made 
or  exception  taken  to  her  testifying  in  the  case,  and  even  if 
it  was  a  valid  objection,  the  question  should  have  been  raised 
and  preserved  in  the  court  beloAv.  It  comes  too  late  M'hen 
raised  for  the  first  time  in  this  court. 
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It  is  objected  that  the  court  erred  in  decreeing  that  com- 
plainant should  have  the  house  and  lot  which  had  been  con- 
veyed to  her  during  coverture,  as  her  alimony.  It  may  be  that 
appellant's  means  may  have  bought  and  paid  for  the  house, 
but  even  if  the  property  paid  in  exchange  for  it  was  in  his 
name,  it  does  not  appear  how  much  the  labor  and  economy 
of  complainant  may  have  contributed  to  create  the  fund  with 
which  it  was  purchased;  but  independent  of  such  considera- 
tions, appellant  had  the  property  conveyed  to  her,  and  it  is 
by  his  own  fault  that  he  is  now  deprived  of  using  it  jointly 
with  her.  He  seems  to  have  expected  to  so  use  it  when  the 
conveyance  was  made,  and  it  is  his  own  violation  of  duty  that 
has  disappointed  his  expectations.  Considering  his  conduct 
as  shown  by  the  evidence,  we  are  not  prepared  to  say  the 
court  erred  in  decreeing  that  she  hold  the  property  free  from 
his  claim.  If,  in  the  future,  circumstances  should  render  it 
necessary,  the  decree  for  alimony  can  be  changed  and  modi- 
fied, as  it  remains  under  the  control  of  the  court  by  the  pro- 
visions of  the  statute. 

Perceiving  no  error  in  this  record  for  which  the  decree 
should  be  reversed,  it  is  affirmed. 

Decree  affirmed. 


William  B.  R.  Stephens 

V. 

Marshall  H.  Holmes. 

Mechanic's  men — whether  it  exists.  Where  it  was  sought  to  establish 
and  enforce  a  mechanic's  lien  for  the  amount  due  the  petitioner  for  work 
done  in  moving  a  building  from  one  lot  to  another,  at  the  request  of  the 
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owner,  the  defendant  in  the  petition  raising  the  building  up  and  placing 
posts  under  it,  and  the  petitioner  performing  no  other  labor  except  in  the 
moving  of  the  building,  it  was  held,  that  such  a  case  was  not  embraced  in 
the  statute. 


Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Abner  Smith,  for  the  appellant. 

Messrs.  Willett  &  Herring,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  petition  in  the  Superior  court  of  Cook  county 
to  establish  and  enforce  a  mechanic's  lien. 

The  work  done  consisted  in  moving  a  building  by  the  peti- 
tioner from  one  lot  to  another,  at  the  request  of  the  owner, 
the  defendant  in  the  petition,  raising  the  building  up  and 
placing  posts  under  it. 

There  was  a  demurrer  to  the  petition,  which  was  sustained 
by  the  court,  and  judgment  rendered  against  the  petitioner 
for  the  costs,  from  which  he  appeals. 

The  only  question  is,  does  the  statute  respecting  mechanics' 
liens  provide  for  such  a  case — is  it  embraced  within  its  pro- 
visions? 

It  appears  the  sole  business  of  the  petitioner  was  that  of 
moving  buildings.  His  counsel  take  the  ground  that  the 
mechanic's  lien  law  is  a  remedial  act,  and  must  be  liberally 
construed,  to  embrace  this  and  other  like  cases. 

The  statute  provides,  by  section  1,  that  any  person  who,  by 
contract  with  the  owner  of  a  piece  of  land  or  town  lot,  shall 
furnish  labor  or  materials  for  erecting  or  repairing  any  build- 
ing on  such  land  or  lot,  shall  have  a  lien  upon  the  whole  tract 
of  land  or  town  lot,  for  the  amount  due  to  him  for  such  labor 
or  materials.     R.  S.  348,  sec.  1. 

We  fail  to  see  any  allegation  in  the  petition  which  can  be 

construed  as  erecting  or  repairing  a  building.     The  building 
22— 64th  III. 
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was  moved  a  great  distance,  as  is  inferred  from  the  time  con- 
sumed in  the  work — seven  entire  days.  It  must  have  received 
more  or  less  injury  by  the  operation,  but  there  is  no  averment 
that  those  injuries  were  repaired,  or  any  repairs  whatever 
ilone  on  it.  To  hold  that  moving  a  building  is  equivalent  to 
erecting  and  repairing  a  building,  would  be  giving  to  the 
statute  a  construction  at  variance  with  its  terms  and  object. 

In  Cook  et  al.  v.  Heald  et  al.  21  IlL  429,  this  court  said  this 
lien  was  statutory,  in  derogation  of  the  common  law,  opposed 
to  common  right,  and  should  be  strictly  construed.  Courts 
are  not  justifiable  in  extending  its  provisions  beyond  the  cases 
provided  for  in  the  act;  and  if  they  are  not  sufficiently  com- 
prehensive, the  legislature  alone  can  apply  the  correction. 
Huntington  v.  Barton,  j^ost,  p.  502. 

We  know  of  no  adjudicated  cases  where  statutes  of  this 
kind  have  been  extended  beyond  the  terms  employed  in  the 
statute. 

We  are  well  satisfied  the  case  set  forth  in  the  petition  is  not 
embraced  in  the  statute,  and  the  demurrer  was  properly  sus- 
tained. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


RooKFORD,  Rook  Island  and  St.  Louis  Railroad  Co. 

V 

Robert  R.  McKinley. 

1.  Error — irregularity  in  impaneling  a  jury — when  may  be  emailed  of. 
In  a  proceeding  to  condemn  land  for  the  use  of  a  railroad,  upon  objection 
that  the  jury  were  not  sworn  in  the  manner  directed  by  the  statute,  it  was 
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held,  that  the  objection  came  too  late  after  verdict.  The  party  being  pres- 
ent when  the  jury  were  sworn,  and  not  having  made  the  objection  at  the 
proper  time,  he  will  be  deemed  as  having  waived  whatever  irregularity 
there  may  have  been  in  the  manner  of  swearing  the  jury. 

2.  Exceptions  to  depositions — when  to  be  talcen.  Where  objection  is 
made  to  a  deposition  on  the  ground  that  the  name  of  the  witness  was  not 
in  the  notice  to  take  depositions,  the  objection  to  be  availed  of  must  be 
made  before  the  commencement  of  the  trial,  and  if  not  so  made,  it  will  be 
considered  as  having  been  waived. 

3.  Eminent  domain — measure  of  domiages  for  land  taken — admissibility 
of  emdence.  In  a  proceeding  to  condemn  land  for  the  use  of  a  railroad, 
llie  jury  are  entitled  to  know  the  amount  of  land  taken;  how  it  affects  the 
remainder;  how  it  divides  the  farm,  in  case  of  farm  lands,  as  to  watei", 
pasturage,  improvements,  etc. ;  and  also  the  danger  and  inconvenience  in 
the  perpetual  use  of  the  track  for  moving  trains  over,  and  what  injury, 
if  any,  to  stock  kept  on  the  farm  and  many  other  things  connected  there- 
with better  understood  and  better  to  be  explained  by  persons  of  large  expe- 
rience in  such  matters,  and,  as  a  general  rule,  any  evidence  that  tends  to 
illustrate  these  various  subjects  is  admissible. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  tlie  Hon. 
Arthue  a.  Smith,  Judge,,  presiding. 

Messrs.  Stewart  &  Phelps,  for  the  appellant. 

Messrs.  Miller,  Frost  &  Lewis,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  case  of  condemnation  of  land,  taken  by  appel- 
lant for  the  use  of  its  railroad.  The  appellee  is  owner  of  a 
large  tract  of  land,  occupied  mostly  fpr  farming  purposes, 
and  the  amount  of  land  sought  to  be  condemned  by  the  rail- 
road company  is  a  strip  100  feet  in  width,  running  through 
improved  lands. 

The  first  error  assigned  is  that  the  jury  who  heard  the 
cause  in  the  circuit  court  were  not  sworn  in  the  manner  di- 
rected by  the  statute. 

The  objection  can  not  avail  the  appellant  anything  in  this 
court.  It  was  the  duty  of  counsel,  when  he  saw  that  the 
jury  were  about  to  be  sworn  in   a  manner  which  he  says  i.* 
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contrary  to  law,  to  have  suggested  the  same  to  the  court;  and 
having  failed  to  do  so,  the  appellant  can  not  be  permitted  to 
urge  the  objection  after  verdict,  either  on  a  motion  for  a  new 
trial,  or,  for  the  first  time,  in  this  court.  Not  having  made  the 
objection  at  the  proper  time,  he  will  be  deemed  to  have  waived 
whatever  irregularity  there  may  have  been  in  the  manner  in 
which  the  jury  were  sworn. 

It  is  assigned  for  error  that  the  verdict  is  against  the  evi- 
dence. 

In  this  character  of  cases,  the  evidence  consists  largely, 
indeed  almost  entirely,  of  the  opinions  of  witnesses  familiar 
with  the  premises,  as  to  the  value  of  the  land  taken  and  the 
damages  sustained.  There  must  necessarity  be  great  diversity 
of  opinions.  Men  of  good  judgment  and  equal  candor  and 
opportunities  for  forming  a  correct  judgment,  differ  widely  in 
their  estimates  of  values  and  the  damages  consequent  upon 
the  location  of  a  railroad  through  a  farm.  It  is  peculiarly  the 
province  of  a  jury,  in  all  such  cases,  to  reconcile  the  testi- 
mony as  best  they  can,  and,  except  in  cases  where  it  is  appar- 
ent that  manifest  injustice  has  been  done,  or  where  it  plainly 
appears  that  the  verdict  is  the  result  of  passion  or  prejudice, 
Ave  must  decline  to  disturb  it.  The  case  at  bar  does  not  fall 
within  the  rule  stated,  and  a  new  trial  can  not  be  awarded  on 
the  ground  that  the  verdict  is  against  the  evidence.  We  are 
unable  to  say  that  it  is  not  a  fair  verdict  on  the  entire  evi- 
dence in  the  case.  III.  and  St.  L.  R.  R.  and  Coal  Co.  v. 
IleClmtock,  63  111.  514. 

It  is  urged  that  the  court  erred,  to  the  prejudice  of  appel- 
lant, in  admitting  improper  evidence. 

The  objection  to  the  deposition  of  the  witness  Shores,  on  the 
ground  that  his  name  was  not  in  the  notice  to  take  deposi- 
tions, was  not  made  in  apt  time.  It  should  have  been  taken 
before  the  commencement  of  the  trial,  and  if  not  so  taken,  it 
will  be  considered  as  having  been  waived.  MosMer  v.  Knox 
College,  32  111.  155. 
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The  exceptions  to  the  rulings  of  the  court  in  admitting 
evidence  on  the  trial  are  too  numerous  to  be  noticed  in  detail. 
They  consist,  for  the  most  part,  in  objections  to  the  form  of 
questions  and  the  answers  of  the  witnesses,  and,  in  some  in- 
stances, to  the  substance  and  relevancy  of  the  testimony. 

We  perceive  no  serious  error  in  the  form  of  the  questions 
or  the  answers  of  the  witnesses,  and  in  regard  to  the  objection 
to  the  substance  of  the  testimony,  we  may  say,  as  a  general 
rule,  that  any  evidence  that  tends  to  put  the  jury  in  posses- 
sion of  all  the  facts  is  admissible. 

The  jury  are  entitled  to  know  the  amount  of  land  taken; 
how  it  aifects  the  remainder;  how  it  divides  the  farm,  in  case 
of  farm  lands,  as  to  water,  pasturage,  improvements,  etc.;  and 
also  the  dangers  and  inconveniences  in  the  perpetual  use  of 
the  track  for  moving  trains  over,  and  what  injury,  if  any,  to 
stock  kept  on  the  farm,  and  many  other  things  connected 
therewith  which  are  understood  and  can  be  better  explained 
by  persons  of  large  experience  in  such  matters;  and  we  may 
say,  as  a  general  rule,  that  any  evidence  that  tends  to  illus- 
trate these  various  subjects  is  admissible.  We  perceive  no 
marked  departure  from  this  reasonable  rule  in  the  admission 
of  evidence  in  this  case. 

It  is  urged  that  the  instructions  given  for  appellee  were 
improper,  and  calculated  to  mislead  the  jury.  We  do  not 
think  so.  It  may  be  that  some  of  them  are  not  as  accurately 
drawn  as  they  ought  to  have  been,  but  when  the  whole  series 
is  considered  together,  no  error  appears  that  could  mislead 
the  jury  to  the  prejudice  of  the  appellant.  In  the  main,  they 
state  the  law  correctly,  and  were  such  as  the  nature  of  the 
case  required. 

That  some  slight  errors  may  appear  in  the  record,  is  more 
than  probable;  but  we  are  unable  to  perceive  any  substantial 
error  that   affects   the   merits  of  the   case,  and   the  judgment 

must  be  affirmed. 

Judgment  affirmed. 


842  Allen  v.  Webb  et  ah  [Sept.  T., 

Opinion  of  the  Court. 


John  B.  Allen 

V. 

Malvina  a.  Webb  et  al. 

Specific  performance  of  a  verbal  contract — degree  of  proof  required.  It 
is  the  established  doctrine  of  this  court  that  before  a  court  of  equity  will 
enforce  the  specific  performance  of  a  contract  not  in  writing,  it  must 
clearl}'^  appear  that  a  contract  of  sale  was  made,  and  its  terms  must  be 
clearly  proved. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Hannaman  &  Kretzinger,  for  the  appellant. 

Messrs.  Craig  &  Harvey,  for  the  appellees. 

Mr.   Justice  McAllister   delivered  the  opinion  of  the 

Court: 

This  was  a  bill  in  equity,  brought  May  23,  1871,  by  Mal- 
vina A.  Webb  and  Luke,  her  husband,  against  John  B.Allen, 
the  father  of  Malvina,  to  enforce  the  specific  execution  of  a 
parol  contract  to  convey  lands. 

The  bill  alleges  that  March  1,  1859,  Allen  was  seized  in 
fee  simple  of  a  certain  tract,  describing  it.  and  supposed  to 
contain  about  95  acres;  that  he  then  agreed  with  complain- 
ants that  if  they  Avould  build  a  house  upon  the  premises, 
fence  the  same,  put  into  cultivation  all  of  it  that  was  tillable, 
and  i-eside  upon  the  same,  he  would,  upon  compliance  on  their 
part,  convey  to  said  Malvina  all  the  tillable  land  upon  said 
premises,  by  a  good  and  sufficient  deed  of  conveyance;  alleges 
acceptance  of  the  offer,  entry  upon  the  land  in  the  same 
month,  building  a  house,  fencing  and  putting  the  land  into 
cultivation,  under  the  agreement,  and  residing  thereon.     The 
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defendant^  by  his  answer,  denies  the  malving  of  an}^  agree- 
ment to  convey,  but  sets  up  an  agreement  that  they  might 
improve  and  occupy,  taking  his  timber,  etc.,  to  make  the  im- 
provements^ and  have  the  use  of  the  premises  free  of  any 
charge. 

Issue  was  taken  upon  the  answer  by  replication,  the  cause 
]ieard  upon  pleadings  and  proofs,  and  a  decree  entered  for 
speciiic  performance. 

The  defendant  brings  the  record  to  this  court  by  appeal, 
and,  upon  errors  assigned,  urges  that  the  decree  was  erroneous, 
on  the  ground  that  no  contract  sufficiently  definite  and  certain 
to  be  capable  of  specific  performance  in  equity  was  satisfac- 
torily established  by  the  evidence. 

It  is  the  established  doctrine  of  this  court  that  before  a 
court  of  equity  will  enforce  the  specific  performance  of  a  con- 
tract not  in  writing,  it  must  clearly  appear  that  a  contract 
of  sale  was  made,  and  its  terms  must  be  clearly  proved.  Hart- 
well  V.  Black,  48  111.  301. 

When  we  consider  the  nature  of  the  jurisdiction  to  be  ex- 
ercised; that  by  the  manner  of  its  exercise  the  defendant  is 
exposed  to  all  the  dangers  and  the  very  frauds  which  the 
Statute  of  Frauds  and  Perjuries  was  meant  to  guard  against, 
and  that  it  is  not  the  province  of  the  court  to  supply  any 
thing  wherein  the  contract,  as  made,  is  lacking,  the  reason  of 
the  rule  requiring  that  a  contract  of  sale  be  clearly  established 
and  its  terms  definitely  shown  by  satisfactory  evidence,  is 
very  apparent. 

The  plaintiff  Malvina  A.  Webb,  is  the  daughter  of  defend- 
ant, and  testifies  that  the  defendant  promised  that  if  they 
would  go  upon  the  land,  build  a  house  upon  it,  improve  and 
fence  the  land,  he  would  give  her  all  the  tillable  land  of  the 
95  acres.  In  another  place,  she  said  that  she  did  not  remem- 
ber the  language,  but  the  substance  was  that  he  would  deed 
her  the  tillable  land  if  they  would  go  on  and  improve  it.  She 
says  that  other  members  of  the  family  were  present  at  the 
time.     The  plaintiffs  introduced  Marion  Allen  as  a  witness, 
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who  is  also  a  daughter  of  defendant,  who  gives  this  version 
of  the  conversation:  ''He  (defendant)  said  that  if  Malvina 
AA'Ould  go  down  there  and  improve  it,  he  raight,  may  be,  some- 
time deed  it  to  tliem;  but  he  right  away  said  he  would  not. 
He  could  see  that  it  would  not  do ;  that  he  would  sell  it  as 
soon  as  he  got  it  in  his  possession;  and  that  he  might  as  well 
deed  it  to  Webb  as  Malvina,  his  wife.  He  said  it  would  cut 
him  (defendant)  oif  from  his  timber  land  if  he  was  to  deed  it 
to  him,  so  that  he  could  not  get  to  his  timber." 

The  defendant  squarely  denies  the  agreement  to  deed  it  to 
Malvina,  and  he  says  that  the  promise  which  he  did  make 
was  that  if  they  would  go  on  the  land,  improve  and  occupy 
it,  he  would  give  them  the  use  of  it,  free  of  charge,  so  long  as 
they  chose  to  occupy. 

The  plaintiffs  went  upon  the  land  in  the  spring  of  1859, 
built  a  log  house,  dug  well,  set  out  fruit  trees  and  constructed 
fences,  and  have  continued  in  possession  ever  since,  without 
any  disturbance,  or  threat  of  disturbance,  of  their  possession 
on  the  part  of  the  defendant. 

Now,  if  plaintiffs  were  strangers  to  defendant,  these  facts 
would  strongly  corroborate  their  theory  of  a  promise  to  con- 
vey; but  when  we  consider  their  relationship  and  all  the  cir- 
cumstances, the  fact  of  possession  and  making  the  improve- 
ments tend  just  as  much  to  sustain  the  defendant's  theory  as 
theirs.  It  is  an  undisputed  fact  that  before  the  plaintiffs  went 
upon  this  place,  and  at  the  time  of  the  arrangement  under 
which  they  went  upon  it,  they  were  living  with  their  children 
at  defendant's  homestead,  and  evidently  depending  upon  him 
more  or  less  for  assistance  in  procuring  a  livelihood.  The 
proposition  to  them  to  give  them  the  use  of  this  land  for  a 
home,  and  free  of  charge,  was  a  natural  one  for  defendant  to 
make  and  for  them  to  accept.  Defendant  aided  them,  by  the 
services  of  his  sons  and  team,  in  building  the  house;  fur- 
nished all  the  timber  for  all  the  improvements,  assisted  them 
in  various  ways,  and  always  paid  the  taxes  on  the  land.  With 
this  assistance  and  the  use  of  a  comfortable  home,  as  long,  at 
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least,  as  their  father  lived,  and  with  the  reasonable  prospect 
ihat  if,  at  his  decease,  this  daughter  did  not  get  the  same 
property,  its  improvement  would  add  to  the  value  of  an  estate 
of  which  she  would  get  her  due  share,  were  sufficient  induce- 
ments to  them  to  go  upon  the  property  under  the  promise  to 
have  the  use  of  it,  free  of  charge,  so  long  as  they  chose  to 
occupy. 

The  contract  to  convey  and  its  terms  are  not  so  clearly 
proved  as  to  warrant  a  court  of  equity  in  decreeing  a  specific 
execution  of  it. 

The  decree  of  the  court  below  will,  therefore,  be  reversed 
and  the  bill  dismissed  without  prejudice. 

Decree  reversed. 


William  M.  Kelgoue 

V. 

John  Wood. 

1.  Parties  to  a  foreclosxjke — deei'ee  of  foreclosure  where  a  subsequent 
purcMser  from  the  mortgagor  is  not  made  a  party — whether  void.  In  a  suit 
to  foreclose  a  mortgage,  where  the  mortgagor  is  made  a  defendant,  the 
decree  of  foreclosure  is  not  void  for  the  reason  that  a  subsequent  pur- 
chaser  from  him  is  not  made  a  party  to  the  proceeding. 

2.  Ejectment — whether  it  will  lie.  The  interest  of  such  subsequent 
purchaser,  which  is  the  right  to  redeem,  remains  unaffected  by  the  decree, 
but  he  can  not  maintain  ejectment  against  the  purchaser  at  the  foreclosure 
sale. 

Writ  of  error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  William  W.  Heaton,  Judge,  presiding. 
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This  was  an  action  of  ejectment,  brought  by  Kilgour  against 
Wood,  to  recover  the  possession  of  certain  premises.  Upon  a 
hearing  in  the  court  below,  the  court  found  the  issues  for 
the  defendant,  and  rendered  judgment  accordingly.  The 
plaintiff  brings  the  record  to  this  court. 

Messrs.  Kit.gour  &  Manahan,  for  the  plaintiff  in  error. 

Messrs.  Wilkinson,  Sackett  &  Bean,  for  the  defendant 
in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

Both  parties  deduce  title  from  the  same  source. 

Plaintiff  below  (appellant  here)  introduced  a  deed  to  Bress- 
ler,  the  common  source  of  title,  recorded  August  18,  1856, 
and  proved  his  possession  of  the  premises;  also  a  deed  from 
Bressler  to  Brink,  recorded  May  24,  1859;  a  judgment  in 
favor  of  Samuel  Kilgour,  against  Brink,  rendered  October  5, 
1857;  execution  issued  within  the  year,  and  a  second  execu- 
tion which  was  levied  on  the  land,  showing  a  sale  to  plaintiff 
in  December,  1860,  and  a  sheriff's  deed;  also  a  deed  from 
Brink  to  Myers,  recorded  September  15,  1859;  and  proved 
possession  of  defendant. 

The  defendant,  to  sustain  the  issue  on  his  part,  introduced 
in  evidence  a  mortgage  from  Bressler,  on  the  same  land,  re- 
corded August  16,  1856;  foreclosure  proceedings  thereunder 
and  a  sale,  and  deed  to  the  purchaser;  and  then  a  regular 
chain  of  title  from  the  purchaser  to  defendant. 

In  the  bill  to  foreclose,  neither  Samuel  Kilgour,  Myers  nor 
plaintiff,  were  parties,  though  the  judgment  in  favor  of  Kil- 
gour and  the  deed  to  Myers  were  prior  to  the  commencement 
of  foreclosure  proceedings;  but  the  mortgagor  and  his  grantee. 
Brink,  and  five  other  persons,  whose  interests  do  not  appear, 
were  before  the  court  when  the  decree  was  rendered. 

The  bill  and  decree  are  not  in  the  record,  and  it  is  not 
entirely  satisfactory  what  party  held  the  equity  of  redemption 
at  the  date  of  the  decree 
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The  plaintiff,  however,  insists  that  Myers  had  the  equity 
of  redemption ;  that  there  was  a  judgment  creditor,  and  as 
neither  was  made  a  party,  the  court  had  no  jurisdiction,  and 
the  decree  as  to  the  land  in  controversy  was  void. 

The  court  had  jurisdiction  of  the  subject  matter  and  of  the 
parties  before  it. 

What  was  the  condition  of  the  parties  at  the  time?  The 
mortgagee  was  the  owner  of  the  fee  as  against  the  mortgagor 
and  all  who  claimed  under  him,  and  might  have  recovered 
the  premises  in  ejectment  against  them.  Carrol  v.  Ballance, 
26  111.  9;  Nelson  v.  Pinegar,  30  111.  473.  The  mortgagor  and 
his  assignees  had  only  the  right  of  redemption,  for  there  had 
been  a  forfeiture  of  the  condition  of  the  mortgage.  This 
right  is  purely  equitable,  created  by  courts  of  equity,  and  can 
only  be  asserted  in  them.  While  it  is  true  that  the  complain- 
ant, as  the  assignee  of  the  mortgagee,  did  not  receive  the  legal 
title,  yet  the  assignment  of  the  debt  carried  with  it,  in  equity, 
as  an  incident,  all  the  interest  of  the  mortgagee  in  the  land 
mortgaged.  The  foreclosure  and  sale  thereunder  vested  the 
legal  estate  in  the  purchaser,  subject  to  any  equity  which  had 
not  been  barred.  After  condition  broken,  the  party  holding 
the  equity  of  redemption  might  have  exercised  his  right  upon 
equitable  terms.  After  foreclosure,  if  he  was  not  a  party,  he 
has  the  same  right. 

Concede  that  the  decree  did  not  affect  the  right  of  redemp- 
tion, still  it  should  not  be  declared  absolutely  void.  The 
decree  and  sale  maybe  upheld,  and  at  the  same  time  the  equi- 
ty of  redemption  maintained.  The  mortgagor  was  a  party 
to  the  decree,  the  sale  was  fair  and  regular,  and  the  purchaser 
at  the  judicial  sale  should  be  protected. 

The  right  to  redeem  may  subsist  without  pronouncing  the 
decree  void,  and  the  possession,  consequent  upon  the  purchase, 
a  trespass. 

This  is  the  effect  of  the  decision  in  Ohling  v.  Luitjens,  32 
111.   23.     The  court  held  that  as  the  owner  of  the  equity  of 
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redemption  was  not  a  party,  his  right  to  redeem  was  unaifected 
by  the  decree,  and  that  he  was  entitled  to  the  advantages  be- 
longing to  his  position. 

In  Cutter  v  Jones,  52  111,  85,  the  case  in  32d  was  referred 
to,  and  the  same  construction  given;  and  it  was  held  that  a 
decree  of  foreclosure  was  not  void  because  a  subsequent  pur- 
chaser from  the  mortgagor  was  not  a  party  to  the  proceeding. 

The  grantee  of  the  mortgagor  was  barred  of  no  right  by 
the  foreclosure.  He  has  not  been  injured  or  deprived  of  any 
equity,  and  upon  no  principle  of  law  ought  he  to  be  permitted 
to  dispute  the  title  for  the  reason  assigned. 

The  case  of  Watson  v.  Spence,  20  Wendell,  260,  has  been 
cited  by  appellant  to  sustain  his  view.  The  peculiar  language 
of  the  master's  deed  may  have  controlled  the  decision  to  some 
extent.  The  court  referred  to  it  in  the  opinion,  and  stated 
that  the  decree  and  master's  deed  expressly  saved  the  rights 
of  all  persons  not  made  parties;  and  held  that  as  all  interest 
had  passed  from  the  mortgagor,  and  he  was  the  only  party, 
the  decree  was  void  as  it  respected  the  purchasers  under  the 
mortgagor. 

In  Frische  v.  Kramer,  16  Ohio,  125,  the  court  dissent  from 
the  decision  in  Watson  v.  Spence;  and  it  was  held  that  th< 
mortgagee  had  the  legal  interest  as  between  the  parties  to  thu 
mortgage;  that  in  a  bill  to  foreclose  he  should  make  the 
mortgagor  and  all  persons  who  have  acquired  interests  par- 
ties; but  that  the  decree  was  not  void  as  to  the  vendee  of  the 
mortgagor  because  the  vendee  was  not  made  a  party.  The 
object  of  the  bill  was  to  sell  the  legal  title,  which  was  in  the 
mortgagee.  The  purchaser  at  the  sale  under  the  decree  of 
foreclosure  takes  the  interest  of  the  defendants,  and  also  of 
the  mortgagee,  divested  of  any  equity  of  redemption  on  the 
part  of  all  persons  who  were  parties.  A  junior  vendee  of  the 
mortgagor,  not  a  party,  is  not  affected.  His  interest  remains 
the  same.  AVhat  is  it?  It  is  the  right  to  redeem,  but  not  to 
bring  ejectment. 
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In  the  case  at  bar^  the  only  right  of  the  persons  not  made 
parties  to  the  proceedings  to  foreclose  was  the  right  of  re- 
demption, and  they  should  not  be  permitted  to  have  posses- 
sion of  the  premises  while  the  mortgage  remains  unpaid,  and 
after  condition  broken. 

"We  think  the  decision  of  the  court  in  Ohio  is  based  upon 
better  reason  and  authority  than  the  one  in  New  York,  and 
prefer  to  adopt  it. 

The  same  ruling  has  been  followed  by  the  Supreme  Court 
in  Wisconsin.     Talman  v.  Ely,  6  Wis.  244. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Elijah  T.  Essex 

V 

James  McPherson. 

Incomi*etency  of  a  jtTROR  as  a  ground  for  a  new  trial.  In  a  suit  at  law, 
where  the  verdict  was  in  favor  of  the  defendant,  the  plaintiff  made  a  mo- 
tion for  a  new  trial  upon  the  ground,  supported  by  affidavit,  that  one  of 
the  jurors  who  sat  on  the  trial  of  the  cause  had  made  a  bet  of  a  neck-tie 
that  the  result  of  the  cause  would  be  in  favor  of  the  defendant,  which  fact 
was  unknown  to  the  plaintiff  until  after  the  trial :  Held,  that  the  j  uror 
was  incompetent,  and,  although  he  made  affidavit  that  he  went  upon  the 
jury  without  bias  or  prejudice  for  or  against  either  side,  the  law  must 
deem  it  otherwise,  and  regard  the  wager  as  implying  a  bias,  and  the  objec- 
tion being  unknown  until  after  the  trial,  and  of  so  peculiar  a  character 
that  the  court  could  not  say  that  by  the  exercise  of  reasonable  diligence 
it  might  have  been  discovered  before  the  trial  and  availed  of  as  a  cause 
of  challenge,  it  might  be  made  available  as  the  ground  for  a  new  trial,  and 
the  motion  should  have  been  allowed. 
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Writ  of  Error  to  the  Circuit  Court  of  Rock  Island 
county ;  the  Hon.  George  W.  Pleasants,  Judge,  presiding. 

Messrs.  Osborn  &  Curtis,  for  the  plaintiff  in  error. 

Messrs.  Sweeney  &  Jackson,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  verdict  and  judgment  in  this  case  were  in  favor  of  the 
defendant. 

The  plaintiff  made  a  motion  for  a  new  trial  upon  the  ground, 
supported  by  affidavits,  that  one  of  the  jurors  who  sat  on  the 
trial  of  the  cause  had  previously  made  a  bet  of  a  neck-tie 
that  the  result  of  the  cause  would  be  in  favor  of  the  defend- 
ant, which  fact  was  unknown  to  the  plaintiff  until  after  the 
trial. 

•  For  a  juror  to  sit  on  the  trial  of  a  cause,  upon  the  result 
of  which  he  has  a  wager  depending,  is  a  gross  impropriety, 
and  offensive  to  the  sense  of  justice. 

Although  the  juror  makes  an  affidavit  that  he  went  upon 
the  jury  without  bias  or  prejudice  for  or  against  either  side, 
the  law  must  deem  it  otherwise.  The  making  of  the  wager 
implied  a  bias,  and  the  juror  must  have  sat  in  the  expectation 
of  acquiring  a  benefit  by  a  particular  result  of  the  cause. 
To  find  for  the  defendant,  was  determining  the  juror's  wager 
in  his  own  favor.  He  was  under  a  temptation  to  violate  his 
sworn  duty.  He  might  say  that  he  was  without  bias  or  preju- 
dice, and  could  do  justice,  yet  his  feelings  would  be  apt,  imjjer- 
ceptibly,  to  lead  him  to  find  according  to  his  direct  interest, 
and  what  must  have  been  his  own  wishes.  Though  the  plain- 
tiff might  not  be  entitled  to  ask  that  the  juror  should  come 
up  to  the  standard  laid  down  by  Lord  Mansfield,  in  Nylock  v, 
Saladine,  1  W.  Bl.  Rep.  481,  that  "  a  juror  should  be  as  white 
paper,  and  know  neither  plaintiff  nor  defendant,  but  judge 
of  the  issue  merely  as  an  abstract  proposition  upon  the  evi- 
dence produced  before  him,"  he  was  entitled  to  demand  such 
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a  juror  as  would  not,  by  finding  a  verdict  against  him,  be 
thereby  deciding  a  wager  in  his  own  favor. 

Such  a  verdict  found  against  him,  the  plaintiiF  might  well 
complain  of  as  coming  short  of  an  impartial  administering 
of  justice.  The  wager,  it  is  true,  was  not  of  much  magni- 
tude, but  it  is  impossible  to  say  that  by  reason  of  its  smallness 
it  was  without  influence  upon  the  juror.  He  was  short  of 
being  omni  exceptione  major. 

The  objection  to  the  juror  being  unknown  until  after  the 
trial,  and  it  being  one  of  so  peculiar  a  character  that  we  are 
not  prepared  to  say  that  by  the  exercise  of  reasonable  dili- 
gence it  might  have  been  discovered  before  the  trial,  and 
availed  of  as  a  cause  of  challenge,  we  are  of  opinion  it  may 
be  made  available  as  the  ground  for  a  new  trial. 

For  error  in  overruling  the  motion  for  a  new  trial,  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Saedis  S.  Laweence,  use,  etc. 
Daeius  Johnson  et  al. 

Principal  and  agent — effect  of  contract  hy  agent  in  excess  of  Ms  au- 
thority on  the  rights  of  his  principal.  Wliere  a  person  is  employed  merely 
as  an  agent  to  collect  a  promissory  note,  he  can  not,  without  the  consent 
of  his  principal,  make  a  contract  with  the  principal  maker  of  the  note  to 
extend  the  time  of  payment,  and  thus  discharge  the  sureties  on  the  note 
of  their  liability. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  L.  E.  Payson,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  Sardis  S.  Law- 
rence, for  the  use  of  Marv  A.  Bedell,  against  William  Cleary, 
Darius  Johnson,  Adolph  Brucker  and  Henry  Greenebaum,  on 
a  promissory  note  executed  by  the  defendants.  Cleary  was 
not  served  with  process.  The  other  defendants  appeared  and 
pleaded  that  they  signed  the  note  as  sureties  for  Cleary,  and 
that  one  Lucius  Winston,  then  being  the  holder  of  the  note, 
extended  the  time  of  payment  of  the  same  without  their  con- 
sent. To  this  plea  the  plaintiff  replied  that  Winston  was  not 
the  holder  of  the  note,  and  that  he  had  no  authority  to  extend 
the  time  of  payment. 

A  trial  by  the  court,  the  jury  being  waived,  resulted  in  a 
judgment  in  favor  of  the  defendants,  to  reverse  which  the 
record  is  brought  by  the  plaintiff  to  this  court. 

Mr.  N.  J.  PiLLSBURY,  for  the  appellant. 

Messrs.  Strawn  &  Wolgamott,  for  the  appellees. 

Per  Curiam:  In  this  case,  Winston  being  merely  an  agent 
to  collect  the  note,  had  no  power  to  extend  the  time  of  pay- 
ment, and  thus  discharge  the  sureties,  without  the  consent  of 
his  principal.      Nolan  v.  Jachson,  16  111.  274. 

We  are  also  of  opinion  that  the  defendants  did  not  prove  a 
contract  to  extend  the  time  of  payment,  except  one  of  a  con- 
ditional character.  Even  if  Winston  had  had  authority,  he 
made  no  binding  contract. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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James  Haslam  et  al. 

V. 

TnE  GalejS"a  and  Southern  Wisconsin  R..  R.  Co. 

1.  Eminent  domain  under  act  of  1872 — construction  of  section  6  of  the 
statute,  providing  for  summoning  a  special  jury.  A  petition  to  condemn 
the  right  of  way  for  a  railroad,  under  the  Statute  of  Eminent  Domain  of 
1872,  was  presented  to  the  county  judge,  in  vacation,  on  the  12th  of  July, 
who  thereupon  indorsed  an  order  setting  the  case  for  hearing  on  the  24th 
of  July,  and  directing  the  clerk  to  issue  a  summons,  returnable  on  that 
day.  The  clerk  so  issued  the  summons,  and  also  a  venire  for  a  jury, 
returnable  on  the  same  daj^.  The  regular  term  of  court  begun  on  the  lotlf 
■of  July  and  continued  until  after  the  24th,  when  the  damages  were  as- 
sessed by  the  special  jury.  It  was  contended  that  the  case  should  have 
been  tried  by  the  regular  jury,  because  it  was  in  fact  heard  in  term  time, 
which  position  was  based  on  the  first  few  words  of  section  6  of  the  stat- 
ute. The  section  reads  as  follows :  "  In  cases  fixed  for  hearing  in  vaca- 
tion, it  shall  be  the  duty  of  the  clerk,"  etc.,  proceeding  to  provide  for 
summoning  a  jurj-:  Held,  that  this  language  should  be  construed  with 
reference  to  the  fact  that  the  hearing  is  fixed  and  the  order  therefor  made 
in  vacation,  and  not  with  reference  to  the  day  appointed  for  the  hearing, 
the  construction  being  as  if  the  statute  read :  "  In  cases  fixed  in  vacation 
for  hearing." 

2.  Same  —  challenge  to  the  array  —  whether  should  have  been  allowed. 
The  party  whose  land  was  sought  to  be  condemned  objected  to  the  array 
of  jurors,  and  supported  his  challenge  by  an  affidavit  showing  that  the 
64  jurors  were  all  selected  from  four  out  of  22  towns  in  the  county;  that 
these  four  towns  were  greatly  interested  in  behalf  of  the  road,  and  that 
one  of  the  jurors  was  a  stockholder  and  two  of  them  not  freeholders,  as 
required  by  the  special  statute.  The  affidavit  further  showed  that  a  large 
number  of  the  inhabitants  of  the  four  towns  from  which  the  64  persons 
were  chosen  were  subscribers  to  the  stock,  and  that  many  had  given  the 
right  of  way :  Held,  that  the  facts  set  up  in  the  affidavit  not  being  contro- 
verted, showed  that  the  64  persons  from  whom  the  jury  was  to  be  drawn 
had  been  unfairly  selected  by  the  clerk,  and  that  they  furnished  sufficient 
reasons  for  allowing  the  challenge. 

3.  Same — measure  of  damages  for  land  taken.  The  true  test  as  to  the 
damages  to  be  paid  for  land  taken,  is  its  market  value,  but  in  estimating 
the  damages  reference  may  be  had  not  merely  to  the  uses  to  which  the 
land  is  actuallj^  applied,  but  its  capabilities,  so  far  as  they  add  to  its  mar- 
ket value,  may  also  be  taken  into  consideration.     If  the  land  has  a  mine 

23— 64th  III. 
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under  its  surface,  that  fact  may  be  considered  if  the  mine  adds  to  the 
market  value  of  the  land,  even  though  such  mine  has  never  been  used. 
So  of  a  water  power,  even  though  it  has  never  been  utilized. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellants. 

Mr.  L.  Shissler,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  a  proceeding  on  the  part  of  the  appellee  to  con- 
demn a  right  of  way  under  the  Statute  of  Eminent  Domain, 
passed  at  the  last  session  of  the  legislature.  The  petition  by 
which  it  Avas  commenced  was  presented  to  the  county  judge, 
in  vacation,  on  the  12th  of  July.  He  thereupon  indorsed  an 
order  setting  it  for  hearing  on  the  24th  of  July,  and  directing 
the  clerk  to  issue  a  summons,  returnable  on  that  day.  The 
clerk  did  so,  and  also  issued  a  venire  for  a  jury,  returnable  on 
the  same  dav. 

The  first  point  made  by  the  counsel  for  appellant  is  that 
this  was  error,  because  the  regular  term  of  court  began  on 
the  loth  of  July  and  continued  until  after  the  24th,  when  the 
damages  were  assessed  by  the  special  jury.  It  is  insisted 
that  the  case  should  have  been  tried  by  the  regular  jury,  be- 
cause it  was  in  fact  heard  in  term  time.  This  position  is 
based  on  the  first  few  words  of  section  6  of  the  statute,  which 
areas  follows:  "Incases  fixed  for  hearing  in  vacation,  it 
shall  be  the  duty  of  the  clerk,"  etc.,  the  section  proceeding 
to  provide  for  summoning  a  jury.  We  are,  however,  of  opin- 
ion that  this  language  is  to  be  construed  with  reference  to 
the  fact  that  the  hearing  is  fixed  and  the  order  therefor  made 
in  vacation,  and  not  with  reference  to  the  day  appointed  for 
the  hearing.  The  construction  should  be  as  if  the  statute 
read:  "Incases  fixed  in  vacation  forbearing."  This  con- 
struction is  not  at  all   forced,  and  is  much  more  convenient, 
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practically,  than  the  other,  and  we  must  suppose  it  to  be  the 
one  intended  by  the  legislature.  The  statute  requires  the 
summons  to  be  served  more  than  10  days  before  the  hearing, 
and  it  would  be  impossible,  under  the  construction  contended 
for  by  appellants'  counsel,  that  the  clerk  should  always  know 
whether  the  return  day  would  be  during  term  time  or  not, 
and  he  would,  in  such  cases,  be  unable  to  determine  whether 
he  should  issue  a  special  venire  or  not.  The  better  construc- 
tion is  that,  M'hen  the  petition  is  filed  in  vacation,  the  Avhole 
proceeding  should  be  regarded  as  a  proceeding  in  vacation, 
notwithstanding  an  intervening  term,  unless  the  parties  agree 
to  accept  the  regular  jury. 

The  challenge  to  the  array  should  have  been  allowed.  The 
affidavit  shows  that  the  64  jurors  were  all  selected  from  four 
out  of  22  towns  in  the  county;  that  these  four  towns  were 
greatly  interested  in  behalf  of  the  road,  and  that  one  of  the 
jurors  was  a  stockholder,  and  two  of  them  not  freeholders,  as 
required  by  the  special  statute.  The  affidavit  further  shows 
that  a  large  number  of  the  inhabitants  of  the  four  towns  from 
which  the  64  persons  were  chosen  were  subscribers  to  the 
stock,  and  many  had  given  the  right  of  way.  The  facts  set 
up  in  the  affidavit  were  not  controverted.  They  show  the  64 
persons  from  whom  the  jury  was  to  be  drawn  had  been  un- 
fairly selected  by  the  clerk,  and  furnish  sufficient  reasons  for 
allowing  the  challenge. 

The  evidence  offered  by  appellants  in  regard  to  the  exist- 
ence and  value  of  a  water  power  and  mill  site  on  the  property 
taken  should  have  been  received.  The  position  of  appellee's 
counsel,  that  the  value  of  the  land  is  to  be  estimated  only 
with  reference  to  the  uses  to  which  it  is  actually  applied,  is 
not  tenable.  Of  course  the  true  test  as  to  the  damages  to  be 
paid,  is  the  market  value  of  the  land.  Witnesses  are  called, 
Avho  give  their  opinion  as  to  what  the  market  vaiue  is.  The\- 
may  be,  with  great  propriety,  asked  in  what  the  value  con- 
sists, and  may  state  :  not  only  the  actual  uses  of  the  land* 
but  its  capabilities,  so  far  as  they  add  to  its  market  value.    If 
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the  land  has  a  mine  under  its  surface,  the  fact  may  be  stated, 
if  the  mine  adds  to  its  market  value,  even  though  such  mine 
has  never  been  worked.  So  of  a  water  power,  even  though 
it  has  never  been  utilized. 

There  are  some  other  questions  raised  in  the  argument,  but 
as  they  will  not  arise  on  another  trial,  it  is  not  necessary  to 
notice  them.  The  county  judge,  if  he  retains  his  stock,  will 
of  course  change  the  venue  if  application  is  made  before  the 
trial  is  begun. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Daniel  Brobston 

V. 

John  Cahill. 

1.  Evidence — -proof  of  genuineness  of  homdvyriting  by  comparison  with 
other  writing  admitted  to  he  genuine.  The  rule,  as  announced  in  the  case 
of  Jumpertz  v.  The  People,  31  111.  375,  that  the  genuineness  of  handwriting 
can  not  be  proved  or  disproved  by  allowing  the  jury  to  compare  it  with 
other  writing  of  the  party  proved  or  admitted  to  be  genuine,  does  not  ap- 
ply where  the  writing,  with  which  it  is  sought  to  compare  that  claimed  as 
not  genuine,  is  properly  in  evidence  and  pertinent  to  the  case. 

2.  As,  where,  in  an  action  of  assumpsit  for  money  claimed  to  be  due  the 
plaintiff,  the  defendant  introduced  in  evidence,  for  the  purpose  of  showing 
his  non-indebtedness,  various^  receipts  given  him  by  the  plaintiff,  one  of 
which  the  plaintiff  denied  he  ever  executed,  it  was  held  proper  for  the 
court,  in  determining  whether  such  receipt  was  genuine,  to  compare  it  with 
the  others  admitted  to  be  genuine. 

Appeal   from  the   Superior   Court  of  Cook   county;   the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Waed  &  Stanford,  for  the  appellant. 
Mr.  H.  B.  Stevens,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee,  before  a  justice  of 
the  peace  of  Cook  county,  against  appellant,  and  after  a  trial 
before  the  justice,  the  case  was  removed  to  the  Superior  Court 
by  appeal.  A  trial  was  had  before  that  court  without  a  jury, 
by  consent,  and  resulted  in  a  judgment  in  favor  of  plaintiff 
for  $60,  and  defendant  brings  the  case  to  this  court  by  appeal, 
and  assigns  various  errors  on  the  record. 

On  the  trial,  a  receipt,  purporting  to  have  been  given  by 
appellee  to  appellant  for  $300,  was  offered  in  evidence.  Its 
execution  was  denied  by  appellee,  but  appellant  swore  he  saw 
appellee  execute  it,  and  details  the  circumstances  under  which 
it  was  given. 

■  A  witness  swore  that  he  was  present  at  the  trial  before  the 
justice,  when  a  receipt  for  $300,  signed  by  appellee,  was  be- 
fore the  court,  and  the  signature  to  which  appellee  admitted 
to  be  genuine.  This,  in  the  absence  of  rebutting  evidence, 
would  be  of  a  very  satisfactory  character,  leaving  scarcely  a 
doubt  of  the  genuineness  of  this  receipt.  But  appellee  swears 
that  it  was  another  receipt  that  was  before  the  justice,  which 
is  calculated  to  cast  some  doubt  upon  its  validity. 

But  a  consideration  of  all  the  evidence.  We  think,  must  be 
regarded  as  clearly  overcoming  the  evidence  of  appellee.  He, 
in  giving  his  evidence,  refused  to  swear  to  or  deny  his  signa- 
ture to  other  receipts  until  he  could  examine  his  books  to  see 
the  entries  he  had  made  of , payments  received.  This  either 
proved  he  was  really  so  ignorant  that  he  did  not  know  his 
own  signature,  or  was  so  untruthful  that  he*would  not  testify 
to  what  he  knew  to  be  true.  And  whether  we  attribute  his 
refusal  to  either  admit  or  deny  that  the  name  was  genuine  to 
these  receipts,  matters  but  little,  as,  if  his  evidence  was  in- 
duced by  either  reason,  it  must  render  it  of  slight  value.    If  he 
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did  not  know  whether  the  signature  was  or  was  not  genuine  to 
those  receipts,  how  could  he  know  whether  his  signature  to 
this  $300  receipt  was  a  forgery?  Such  ignorance  certainly 
militates  strongly  against  his  evidence  on  that  question. 
Giles  contradicts  him  flatly  when  he  says  the  receipt  read  be- 
fore the  justice  stated  that  it  was  for  $200  of  stone  furnished 
by  appellant,  and  the  balance  for  money  paid  him.  Giles  is 
disinterested  and  unimpeached,  and  we  can  see  no  reason  to 
disbelieve  his  testimony. 

If,  on  the  other  hand,  he  did  know  whether  the  signatures 
were  genuine,  and  he  denied  knowledge  of  that  fact,  then  his 
want  of  truth  renders  his  evidence  worthless.  And  we  think 
the  evidence  of  appellant  and  the  other  witness  overcome  his 
unsupported  testimony. 

Again,  the  bill  of  exceptions  states  that  the  court  below  re- 
fused to  compare  the  signature  to  this  receipt  with  the  signa- 
tures to  the  receipts  appellee  admitted  to  be  genuine.  This 
decision  was,  no  doubt,  based  on  the  case  of  Jumpertz  v.  The 
People,  21  111.  407,  as  the  court  stated  that  he  acted  in  con- 
formity to  the  decision  of  this  court.  There  is,  as  we  con- 
ceive, a  broad  distinction  between  that  and  this  case.  Here, 
all  the  receipts  had  been  and  were  legally  admitted  in  evi- 
dence, and  were  before  the  court  for  consideration.  Notwith- 
standing the  denial  of  its  execution,  it  was  sufficiently  proved 
to  be  properly  admitted,  by  the  evidence  and  the  witness  Giles. 
The  court  would  have  erred  had  he  rejected  this  receipt  as 
evidence  on  the  proof. 

♦  In  Jumpertz'  case,  the  error  consisted  in  admitting  in  evi- 
dence papers  not  pertinent  to  the  case,  but  simply  to  permit 
the  jury  to  compai'e  them  with  the  signature  of  defendant  to 
show  it  was  genuine.  But  in  this  case  the  receipt,  if  genuine, 
constituted  a  defelise  to  the  amount  for  which  it  was  given. 
Had  a  letter,  or  some  other  paper  collateral  to  the  defense, 
been  offered  to  be  compared  with  the  signature  to  this  receipt, 
then  it  would  have  been  like  Jumpertz'  case.  But  here  the 
receipts  and  orders  were  all  properly  before  the  court,  and  in 
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considering  the  evidence  to  enable  the  court  to  find  the  issues, 
there  can  not  be  the  least  doubt  that  the  court  might  compare 
the  signatures  to  determine  whether  the  receipt  should  be  re- 
jected. The  court  was  performing  the  functions  of  a  jury,  and 
all  courts  recognize  their  power  to  weigh,  consider  and  com- 
pare any  and  all  evidence  before  them,  to  be  the  better  able 
to  find  the  truth.  The  court  below  should,  therefore,  have 
compared  the  signatures  as  a  means  of  determining  whether 
the  receipt  was  genuine. 

When  it  is  claimed  that  an  instrument  has  been  altered,  and 
it  is  in  evidence,  all  know  that  a  jury  may  examine  and  com- 
pare the  handwriting  of  the  portion  claimed  to  have  been 
altered  with  the  writing  of  the  body  of  the  instrument  as 
well  as  the  color  of  the  ink,  and  all  particulars  connected 
^Yitl^  it.  But  other  instruments  having  no  connection  with 
the  case  can  not  be  introduced  to  be  compared  with  the  in- 
strument claimed  to  be  altered.  This  is  the  well  and  clearly 
recognized  distinction. 

We  think  the  evidence  fails  to  sustain  the  finding  of  the 
court,  and  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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Robert  Beattie 

V. 

JosiAH  M.  Browne,  Executor. 

Pakol  evidence — to  va/ry  the  terms  of  an  indorsement.  Where  a  promis- 
sory note  is  indorsed  in  blank,  parol  evidence  is  inadmissible,  as  between 
the  indorser  and  indorsee,  to  prove  the  contract,  which  was  in  fact  made  at 
the  time  of  the  indorsement,  and  which  such  blank  indorsement  was  in- 
tended to  consummate.  There  is  in  such  case,  in  legal  contemplation, 
written  over  the  name  of  the  indorser  the  extent  and  character  of  his  un- 
dertaking, which  can  not  be  varied  by  parol. 
\ 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
JosiAH  McRoBERTS,  Judge,  presiding. 

Mr.  George  S.  House,  for  the  appellant. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  suit  before  a  justice  of  the  peace  in  Will  county, 
and  taken  by  appeal  to  the  circuit  court.  The  action  was  on 
a  promissory  note,  as  follows : 

($100) 

Six  months  after  date,  I  promise  to  pay  Mrs.  Hofferman,  or 
order,one  hundred  dollars,  value  received,  with  use  at  10  per 
cent  per  annum.  A.  Houghtelling. 

JOLIET,  February  10,  1860. 

After  some  credits  noted  on  the  back,  there  is  this  indorse- 
ment: 

Pay  to  the  order  of  C.  W.  Brandon  ;  and  for  value  received, 
I  guarantee  the  payment  of  the  same  to  Chas.  W.  Brandon. 
May  29,  1861. 

Robert  Beattie. 
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Robert  Beattie,  the  indorser,  had  married  the  payee,  and 
the  suit  was  brought  by  the  executor  of  Brandon  against 
Beattie,  as  indorser. 

Judgment  was  rendered  for  the  plaintiff,  to  reverse  which 
this  appeal  is  taken  by  the  defendant. 

It  was  admitted  on  the  trial  that  this  writing  on  the  note, 
over  the  name  of  Robert  Beattie,  was  placed  there  by  the 
plaintift'  at  the  time  of  the  trial  before  the  justice  of  the 
peace. 

Appellant  raises  this  question  :  Is  parol  evidence  admissi- 
ble, as  between  the  indorser  and  indorsee,  to  prove  the  con- 
tract which  was  in  fact  made  at  the  time  of  the  indorsement, 
and  which  such  blank  indorsement  was  intended  to  consum- 
mate ? 

In  other  words,  is  it  permitted  to  explain  or  vary  a  written 
contract  by  parol  ? 

The  answer,  on  general  principles,  would  be  in  the  negative. 
It  is  one  of  the  fundamental  maxims  of  the  common  law  that 
a  written  contract  can  not  be  changed  or  explained  by  parol. 
Some  cases,  to  which  reference  has  been  made  by  appellant's 
counsel,  are  to  the  eifect  that  a  blank  indorsement,  as  this  is 
admitted  to  have  been,  is  not  really  a  written  contract,  but 
one  resting  in  parol,  and  is  oj)en  to  explanation  by  parol. 

We  have  examined  all  the  cases  cited,  and  can  not  think 
the  views  presented  in  them  on  this  question  are  sound  or 
safe.  It  can  not  be  a  parol  contract  where  the  payee  indorses 
a  note  in  blank,  for  there  is,  in  legal  contemplation,  written 
over  his  name,  the  extent  and  character  of  his  undertaking^ 
which  can  not  be  varied  by  parol;  but  the  question  has  been 
considered  and  decided  several  times  by  this  court,  the  latest 
being  that  of  Mason  v.  Burton,  54  111.  349,  which  was  a  suit 
against  an  indorser  in  blank.  In  that  case  the  defendant 
offered  to  prove  a  verbal  agreement,  made  at  the  time  of  his 
indorsement,  to  the  effect  that  he  should  not  be  responsible  as 
indorser.  This  court  held,  after  an  examination  of  the  au- 
thorities, that  such  evidence  was   properly  excluded,  and  say 


362  Blake  d  al.  v.  Peckham.  [Sept.  T., 

Syllabus. 

his  assignment  of  the  notes  meant  that  in  certain  contin- 
gencies, defined  by  the  statute,  he  would  pay  the  notes,  and 
it  meant  this  as  fully  as  if  this  agreement  had  been  written 
out  in  words.  This  was  the  legal  effect  of  the  assignment, 
and  it  can  not  be  imjmired  by  proof  of  a  different  parol  agree- 
ment. Reference  is  made  to  Homes  v.  Merrill,  5  Gushing,  82, 
and  to  Campbell  v.  Robbins,  29  Ind.  271;  and  the  court  con- 
clude by  saying  this  point  has  been  often  ruled,  and  so  far  as 
the  cases  cited  by  the  counsel  for  appellant  tend  to  show  such 
evidence  admissible,  they  are  in  conflict  with  principle  as  well 
as  the  great  current  of  authorities. 

And  we  can  say  the  same  in  this  case,  in  which  appellant 
was  held  as  indorser  only,  the  contract  of  guaranty  having 
been  abandoned  on  trial. 

We  have  examined  the  instructions,  and  find  no  error  in 
the  manner  the  court  disposed  of  them. 

Perceiving  no  error  in  the   record,  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


Daniel  Blake  et  al. 

V. 

John  G.  Peckham. 

County  court  of  La  Saxle  coJSwn—jv/risdicUon  thereof.  By  the  act  of 
1872,  extending  the  jurisdiction  of  county  courts,  it  is  provided  that,  "in 
addition  to  the  jurisdiction  now  conferred  by  law  on  the  county  courts  of 
this  State,  they  shall  hereafter  have"  certain  other  jurisdiction:  Held, 
that  this  act  must  be  construed  in  the  light  of  the  29th  section  of  article  6 
of  the  constitution  of  1870,  which  provides  "that  all  laws  relating  to  courts 
shall  be  general  and  of  uniform  operation,  and  the  organization,  jurisdic- 
tion, powers,  proceedings  and  practice  of  the  same  class  or  grade     ♦      ♦ 
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*  *  *  shall  be  uniform,"  and  in  so  construing  it,  hy  the  words  in 
the  act,  "in  addition  to  tlae  jurisdiction  now  conferred  by  law,"  must  be 
meant  such  jurisdiction  as  had  theretofore  been  conferred  on  county  courts 
by  general  and  not  special  laws.  And  when  the  act  of  1873  went  into  force, 
the  county  court  of  La  Salle  county  had  no  longer  the  right  to  exercise  the 
extended  jurisdiction  conferred  upon  it  by  the  special  act  of  1865. 

Appeal  from  the  County  Court  of  La  Salle  county;  the 
Hon.  Charles  H.  Gilman,  Judge,  presiding. 

Messrs.  Brush  &  Butler,  for  the  appellants. 

Mr.  E.  F.  Bull,  and  Mr.  Alfred  Eowe,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancerj,  filed  by  tlie  appellee,  in  the 
county  court  of  La  Salle  county,  against  the  appellants,  to  en- 
join the  sale  of  certain  premises  on  the  ground  that  they  con- 
stitute the  homestead  of  the  appellee,  who  is  alleged  to  be  the 
head  of  a  family,  and  residing  with  them  thereon. 

The  counsel  for  appellants  suggest  two  questions  which 
arise  on  the  record  : 

Fh'st — Had  the  county  court  jurisdiction  of  this  cause? 

Second — Is  the  appellee  entitled  to  the  relief  prayed  for  in 
his  bill,  or,  in  other  words,  will  an  injunction  be  granted  to  re- 
strain a  judgment  creditor  from  enforcing  his  judgment  by  a 
sale  of  the  fee  in  the  lands  owned  by  the  judgment  debtor, 
notwithstanding  such  lands  constitute  his  homestead? 

The  first  inquiry  must  be  answered  in  the  negative,  and  is 
conclusive  of  the  present  case. 

Prior  to  the  adoption  of  the  constitution  of  1870,  the  county 
court  of  La  Salle  county  had  concurrent  jurisdiction  with 
the  circuit  court  of  said  county,  of  all  matters  except  crimes 
and  misdemeanors.     Session  Laws,  1865. 

Has  that  special  jurisdiction  been  repealed  by  the  provi- 
sions of  the  new  constitution? 
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By  the  18th  section  of  the  6th  article,  it  is  provided  that, 
''county  courts  shall  be  courts  of  record,  and  shall  have  orig- 
inal jurisdiction  in  all  matters  of  probate  *  *  and 
such  other  jurisdiction  as  shall  be  provided  for  by  general 
law." 

In  the  4th  section  of  the  schedule,  it  is  provided  that  in 
counties  that  have  adopted  township  organization,  the  county 
courts  "shall  have  the  same  power  and  jurisdiction  they  now 
2)0ssess  until  otherwise  provided  by  general  law." 

There  can  be  no  doubt  that,  until  the  act  of  1872  went  into 
force,  the  county  court  of  La  Salle  county  could  rightfully  ex- 
ercise the  extended  jurisdiction  conferred  by  the  act  of  1865, 
concurrently  with  the  circuit  court  in  all  causes  in  chancery 
and  at  law. 

By  the  act  extending  the  jurisdiction  of  county  courts,  in 
force  July  1,  1872,  it  is  provided  "that  in  addition  to  the  ju- 
risdiction now  conferred  by  law  on  county  courts  of  this  State, 
they  shall  hereafter  have  jurisdiction  in  the  following  cases: 

"1.  Concurrent  jurisdiction  with  the  circuit  court  in  all 
that  class  of  cases  in  which  justices  of  the  peace  have  now  or 
may  hereafter  have  jurisdiction,  where  the  amount  claimed 
or  the  value  of  the  property  in  controversy  shall  not  exceed 
$500." 

It  is  insisted  that  the  legislature  did  not  intend  by  this  act 
to  deprive  the  county  court  of  La  Salle  county  of  its  jurisdic- 
tion which  it  had  under  the  act  of  1865,  for  the  reason  that 
it  is  provided  that,  in  addition  to  the  jurisdiction  now  con- 
ferred by  law  upon  the  county  courts  of  this  State,  they  shall 
hereafter  have  jurisdiction  in  a  certain  class  of  cases  named. 

We  do  not  think  the  act  will  bear  such  a  construction. 
It  must  be  construed  in  the  light  of  the  29th  section  of  article 
6th  of  the  constitution,  which  provides  "  that  all  laws  relating 
to  courts  shall  be  general  and  of  uniform  operation,  and  the 
oi'ganization,  jurisdiction,  j^owers,  proceedings  and  practice 
of  the  same  class  or  grade         *  ^K         *         -l^         shall  be 

uniform." 
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When  thus  construed,  the  meaning  of  the  act  of  1872  is 
not  doubtful.  By  the  words  "in  addition  to  the  jurisdiction 
now  conferred  by  law"  is  meant  such  jurisdiction  as  had 
heretofore  been  conferred  on  county  courts  by  general  and  not 
special  laws.  If  such  was  not  the  true  construction  of  tlie 
act,  then  county  courts  would  not  now  be  of  uniform  organi- 
zation, powers  and  jurisdiction  as  required  by  the  constitu- 
tion. 

The  views  of  the  counsel  are  not  aided  by  reference  to  the 
4th  section  of  the  schedule  above  quoted.  It  is  a  sufficient 
answer  to  say  that  the  legislature,  by  the  act  of  1872,  has  pro- 
vided otherwise,  and  under  its  provisions  the  county  court  of 
La  Salle  county  has  a  more  limited  jurisdiction,  in  common 
with  all  county  courts  in  the  State. 

Under  the  act  of  1872,  county  courts  do  not  have  general 
chancery  jurisdiction,  and  the  chancery  jurisdiction  which  the 
county  court  of  La  Salle  county  had  under  the  act  of  18G5,  hav- 
ing been  repealed  by  the  provisions  of  the  new  constitution,  and 
the  act  of  the  legislature,  which  provides  for  a  different  and 
more  limited  jurisdiction  in  common  with  all  county  courts 
throughout  the  State,  having  gone  into  effect  previous  to  the 
commencement  of  this  suit,  that  court  had  no  jurisdiction  to 
entertain  the  bill  in  this  case. 

This  view  being  conclusive  of  the  case,  we  do  not  deem  it 
our  duty  at  this  time  to  discuss  the  second  inquiry  raised  on 
the  record. 

The  decree  is  reversed  and  the  bill  dismissed  without  pre- 
judice. 

Decree  reversed. 
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David  Honeyman,  Impleaded,  etc. 

V. 

Samuel  Jaevis,  Guardian,  etc. 

1.  Pleajjing — -plea  of  failure  of  consideration — of  the  necessary  aver- 
ments. In  an  action  on  a  promissory  note,  to  constitute,  under  the  statute, 
a  good  plea  of  failure  of  consideration,  the  pleader  must  set  out  what  the 
consideration  was,  and  specify  wherein  it  has  failed. 

2.  Same — plea  of  want  of  consideration — whether  sufficient.  But  in  set- 
ting up  the  defense  of  want  of  consideration,  although  when  there  is  a 
supposed  consideration  and  an  alleged  insufficiency  of  it  to  support  the 
instrument,  the  pleader  may  set  it  out  for  the  purpose  of  referring  its 
want  of  sufficiency  directly  to  the  judgment  of  the  court,  yet  the  rules  of 
pleading  do  not  require  that  to  be  done,  and  the  plea  is  sufficient  if  it 
aver,  in  the  language  of  the  statute  or  in  any  other  equivalent  language, 
that  the  defendant  made  the  note  without  any  good  or  valuable  considera- 
tion therefor. 

3.  In  an  action  on  a  promissory  note  by  the  original  jDayee  against  the 
maker,  the  defendant  filed  a  plea  of  want  of  consideration,  which,  after 
the  formal  part,  read  as  follows:  "And  there  was  no  consideration  for 
said  note,  and  that  said  defendant  was  not  indebted  to  said  plaintifi"  at  the 
time  of  giving  said  note,  upon  any  consideration  whatever;  and  that  the 
said  promise  of  said  defendant  was  a  mere  naked  promise,  without  any 
consideration  therefor:"  Held,  that  the  averments  of  the  plea  were  fully 
equivalent  to  the  language  of  the  statute,  and  that  upon  general  demurrer 
the  plea  was  sufficient. 

4.  The  defendant  filed  another  plea,  purporting  to  be  one  of  want  of 
consideration,  which  averred  that  prior  to  the  making  of  the  note,  one  H 
had  been  appointed  guardian  for  certain  minor  heirs  by  the  court  of  com- 
mon pleas  of  Union  countj^,  in  the  State  of  Indiana,  and  as  such,  gave  a 
bond  in  said  court,  upon  which  the  plaintifi:  in  this  suit  was  surety;  that 
afterwards,  said  H  was  appointed  by  the  same  court  as  special  commis- 
sioner to  sell  the  real  estate  of  said  minors,  and  as  such,  executed  another 
bond  for  the  faithful  performance  of  his  duties  as  commissioner,  which 
was  executed  by  defendant  as  security ;  that  afterwards,  said  real  estate  was 
duljr  and  properly  sold  by  such  commissioner,  and  all  his  proceedings 
duly  reported  to  said  court  and  approved,  and  the  money  and  securities 
duly  accounted  for  as  by  law  required,  and  were  paid  over  to  the  proper 
guardian  of  said  minor  heirs,  and  all  the  duties  required  by  law  of  said 
H  as  such  special  commissioner  were  by  him  fully  and  properly  per- 
formed, and  defendant  as  surety  fully  discharged,  and  not  liable  to  pay  any 
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sum  whatever  to  any  person  by  reason  of  such  bond ;  that  the  plaintiff', 
■well  knowing  the  premises,  falsely  represented  to  defendant  that  said  spe- 
cial commissioner  had  failed  in  the  performance  of  his  duty  as  such  spe- 
cial commissioner,  etc.,  and  thereby,  by  means  thereof,  defendant  was 
induced  to  execute  said  note  without  any  consideration  -whatever :  Held, 
upon  general  demurrer  the  plea  was  sufficient. 

5.  So,  also,  a  plea  purporting  to  be  one  of  want  of  consideration  and 
substantially  the  same  as  the  above,  except  that  it  averred  the  want  of  lia- 
bility of  the  defendant  on  the  bond  given  by  H  as  commissioner  with 
greater  particularity,  was  held  good  on  general  demurrer. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Miller,  Frost  &  Lewis,  for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  assumpsit,  by  the  original  payee  of  a  promissory 
note,  against  the  makers,  one  of  whom,  the  appellant,  filed 
three  special  pleas,  to  all  of  which  the  court  below  sustained 
a  general  demurrer.  The  sufficiency  of  these  pleas  is  the 
only  matter  for  decision.  The  first  plea,  after  the  formal 
part,  is  in  these  words:  ''And  there  was  no  consideration 
for  said  note,  and  that  said  defendant  was  not  indebted  to 
said  plaintiff  at  the  time  of  giving  said  note,  upon  any  con- 
sideration whatever;  and  that  the  said  promise  of  said  defend- 
ant was  a  mere  naked  promise  without  any  consideration 
therefor." 

The  statute  declares  that  in  any  action  commenced,  or 
which  may  hereafter  be  commenced,  in  any  court  of  law  in 
this  State,  upon  any  note,  bond,  bill,  etc.,  for  the  payment  of 
money  or  property,  etc.,  if  such  note,  bond,  bill,  etc.,  was 
made  or  entered  into  without  a  good  or  valuable  considera- 
tion, or  if  the  consideration  upon  which  such  note,  bond,  bill, 
etc.,  was  made  or  entered  into  has  wholly  or  in  part  failed,  it 
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shall  be  lawful  for  the  defendant  or  defendants,  etc.,  to  plead 
such  want  of  consideration,  or  that  the  consideration  has 
wholly  or  in  part  failed;  and  if  it  shall  appear  that  such 
note,  bond,  bill,  etc.,  was  made  or  entered  into  Avithout  a 
o'ood  or  valuable  consideration,  or  that  the  consideration  has 
wholly  failed,  the  verdict  shall  be  for  the  defendant;  and  if 
it  shall  appear  that  the  consideration  has  failed  in  part,  the 
plaintiff  shall  recover  according  to  the  equity  of  the  case.  E,. 
S.  385-6. 

It  is  the  settled  law  of  this  court  that  a  plea  of  entire  fail- 
ure of  consideration  is  bad,  unless  it  shows  what  the  consid- 
eration was,  and  states  particularly  in  what  the  failure  con- 
sisted; that  general  averments  are  not  sufficient.  Parks  v. 
Holmes,  22  111.  522 ;  Baldwin  v.  Banks,  20  111.  48. 

The  same  rule  applies,  of  course,  to  a  plea  of  partial  failure, 
and  is  supported  by  reasons  springing  from  the  very  philoso- 
phy of  pleading. 

Counsel  for  appellee  insist  that  a  plea  that  the  defendant 
made  or  entered  into  the  note  without  any  good  or  valuable 
consideration,  to  be  good,  must  set  out  all  the  circumstances 
attending  the  making  of  it,  and  thereby  show  the  Avant  of 
consideration.  Such  a  plea,  as  a  general  result,  would  violate 
the  rule  of  pleading,  which  requires  the  fact,  and  not  the 
evidence  of  the  fact,  to  be  averred.  This  plea  is  essentially 
different  from  that  of  a  failure  of  consideration.  The  latter 
is  framed  upon  the  theory  that  there  ^vas  originally  a  good  or 
valuable  consideration,  but  which  has  failed  by  facts  subse- 
quent. These  facts  comprise  affirmative  matters  which  must 
be  particularly  stated  in  order  to  apprise  the  plaintiff  of  what 
he  is  required  to  meet  by  evidence.  The  difference  between 
the  two  kinds  of  pleas  was  expressly  recognized  in  the  early 
case  of  Poole  v.  Vanlandingham,  Breese  (Beecher's  Edit.),  47. 
There,  the  third  and  seventh  pleas  were  that  the  note  was 
given  without  any  good  or  valuable  consideration.  The  fourth 
averred,  in  general  terms,  that  the  consideration  had  wholly 
failed.     The  court  held  the  third  and  seventh  good,  but  the 
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fourth  bad;  because  it  was  necessary^  when  the  consideration 
is  alleged  to  have  failed,  to  show  in  what  manner  it  had  failed; 
that  the  circumstances  should  be  set  out  with  as  much  preci- 
sion as  in  a  declaration. 

It  is  stated  in  the  Reporter's  note  to  Stacker  et  al.  v.  Heiaitt, 
1  Scam.  207,  that  Poole  v.  Vanlandingham,  supra,  was  there 
overruled.  A  critical  examination  of  the  two  cases  shows 
this  statement  to  be  too  broad.  In  the  case  in  Breese,  the 
court  made  an  observation  that  on  the  plea  of  want  of  con- 
sideration, the  plaintiff  takes  the  affirmative — or,  in  other 
words,  that  the  defendant  was  not  required  to  prove  a  nega- 
tive. If  the  case  in  Scammon  is  correctly  reported,  the  plea 
was  simply  that  the  note  was  given  without  any  consideration 
whatever.  The  action  was  debt  upon  a  sealed  note,  and  the 
plaintiff  took  issue  on  the  plea  of  want  of  consideration.  On 
the  trial,  the  plaintiff  introduced  his  note  in  evidence,  which 
was  under  seal  and  expressed  to  have  been  given  for  value 
received.  To  this  evidence  the  defendant  demurred  ore  tenus. 
The  circuit  court  held  the  evidence  insufficient,  and  no  other 
evidence  being  given,  gave  judgment  for  defendant.  On  error 
to  this  court,  it  was  held  that  the  execution  of  the  note  not 
having  been  denied  by  a  plea  verified  by  affidavit,  the  note 
was  admissible  in  evidence,  and  when  admitted,  it  imported  a 
consideration;  but  raising  no  question  as  to  the  form  or  sub- 
stance of  the  plea,  it  was  further  held  that  the  production  of 
evidence  to  support  the  plea  of  no  consideration,  it  being  an 
affirmative  plea,  devolved  on  the  defendant.  The  court  said: 
"The  position  assumed  by  counsel,  that  the  plea  was  the 
affirmation  of  the  non-existence  of  a  fact  not  susceptible  of 
proof  by  the  defendant,  and  that  therefore  the  onus  prohandi, 
to  show  the  actual  consideration  of  the  note,  ought  to  devolve 
on  the  plaintiff,  is  not,  we  apprehend,  by  any  means  correct. 
The  entire  absence  of  a  consideration  for  the  execution  of  the 
note,  would  be  a  fact  as  completely  within  the  means  of  proof 
by  the  defendant  as  the  plaintiff's  ability  to  show  a  considera- 
tion therefor."  In  this  respect,  and  this  only,  was  Poole's  case 
24— 64th  III. 
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overruled.  The  same  rule  there  laid  down  as  to  pleas  of 
failure  of  consideration  has  ever  since  obtained;  and  the  same 
rule  there  announced,  that  a  plea  of  want  of  consideration  is 
good  without  averring  circumstances  or  a  supposed  considera- 
tion was  not  only  impliedly  recognized  in  Stacker  v.  Hewitt, 
supra,  but  it  has  received  a  tacit  recognition  by  this  court  in 
various  other  cases. 

Vanlandingham  v.  Ryan,  17  111.  25,  was  a  plea  of  failure  of 
consideration,  which  omitted  the  averments  of  what  the  con- 
sideration was  and  the  particulars  of  its  failure.  It  was  held 
bad.  Parks  v.  Holmes  and  Baldwin  v.  Banks,  above  cited, 
were  the  same.  Topper  v.  Snow,  20  111.  434,  had  also  a  plea 
of  failure  of  consideration.  Its  sufficiency  was  not  questioned, 
but  it  was  held  the  burden  was  on  defendant  to  sustain  his 
plea  by  evidence. 

In  Diversei/  v.  Loel ,  22  111.  393,  the  defendant  was  sued  as 
acceptor  of  a  bill,  by  an  indorsee.  The  plea  was  that  defend- 
ant accepted  without  any  good,  valuable  or  sufficient  consid- 
eration therefor,  which  the  plaintiff  well  knew  at  the  time  he 
took  the  bill.  The  only  question  in  this  court  was  the  suffi- 
ciency of  that  plea  on  demurrer.  The  court,  making  no 
objection  to  the  plea  for  want  of  averments  of  circumstances 
to  show  want  of  consideration,  put  its  decision  upon  the 
ground  that  the  defense  of  want  of  consideration  could  not 
be  made  by  the  acceptor  of  a  bill,  to  an  action  by  the  indorsee, 
although  the  plea  averred  notice  to  the  indorsee  of  want  of 
consideration,  without  the  further  averment  that  plaintiff  was 
holder  without  consideration. 

In  Smith  v.  Doty,  24  111.  163,  the  action  was  upon  a  note. 
Plea  that  the  note  sued  on  was  given  in  consideration  of  the 
assignment  of  another  note,  which  had  been  given  by  one 
Higly  to  plaintiff,  and  that  the  latter  note  was  given  without 
any  consideration,  and  was  therefore  void,  while  the  plaintiff 
fraudulently  represented  that  it  was  good  and  collectible,  so 
that  the  note  in  suit  was  given  without  any  consideration. 
This  plea  was   held  bad,  not   on  the   ground  that  it  failed  to 
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state  the  circumstances  under  which  the  first  note  was  given, 
but  because  it  failed  to  aver  that  the  plaintiff  became  assignee 
of  the  first  note  after  it  became  due  or  had  notice  of  the  want 
of  consideration. 

Armstrong  v.  Webster  et  al.  30  111.  333,  was  upon  a  note. 
The  plea  was,  in  substance,  that  the  note  was  given  to  prevent 
a  distress  for  rent,  claimed  by  plaintiff  to  be  due  from  one  of 
defendants,  when,  in  fact,  as  it  was  averred,  no  rent  was  due, 
nor  was  he  otherwise  indebted.  It  was  held  good  as  a  plea 
of  want  of  consideration. 

In  Kirkpatrick  et  al.  v.  Taylor,  43  111.  207,  the  action  was 
by  the  administrator  of  Elizabeth  Kirkpatrick,  upon  a  note 
given  to  her  by  defendants.  The  plea  was  that  the  note  was 
given  to  secure  the  support  and  maintenance  of  said  Eliza- 
beth, the  mother  of  one  of  the  defendants,  during  her  natural 
life,  with  a  contemporaneous  agreement,  which  was  presumed 
to  be  verbal,  that  upon  her  death  the  note  should  be  surren- 
dered up  as  null  and  void;  that  said  Elizabeth  was  dead,  and 
that  there  was  no  other  consideration,  wherefore  the  consid- 
eration had  failed.  There  was  a  special  demurrer  to  the  plea, 
but  it  was  not  assigned  for  cause  that  the  plea  was  designated 
as  one  of  failure,  instead  of  want  of  consideration.  The  de- 
murrer was  sustained  below,  and  on  appeal  to  this  court,  the 
sufficiency  of  the  plea  was  the  only  question.  The  court  held 
that,  although  natural  affection  constituted  a  good  considera- 
tion for  a  deed,  yet  it  was  not  a  good  consideration  for  a 
promissory  note.  The  verbal  agreement  to  surrender  was 
treated  as  surplusage,  and  the  plea  was  held  good  as  a  plea 
of  want  of  consideration.  Again,  in  Jones  et  al.  v.  Buffum, 
50  111.  277,  the  court  said:  "Under  our  statute,  a  party 
may  plead  the  note  was  given  for  no  good  or  valuable  consid- 
eration, or  that  the  consideration  has  wholly  or  in  part  failed, 
alleging  wherein  and  to  what  extent." 

The  rules  deducible  from  the  cases  cited  are  that,  to  con- 
stitute a  good  plea  of  failure  of  consideration  under  the  stat- 
ute, the  pleader  must  set  out  what  the  consideration  was,  and 
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specify  wherein  it  has  failed  ;  that  in  setting  up  the  defense 
of  want  of  consideration,  although  when  there  is  a  supposed 
consideration,  and  an  alleged  insufficiency  of  it  to  support  the 
instrument,  the  pleader  may  set  it  out  for  the  purpose  of 
referring  its  want  of  sufficiency  directly  to  the  judgment  of 
the  court.  Still,  the  rules  of  pleading  do  not  require  that  to  be 
done;  and  the  plea  is  sufficient  if  it  aver,  in  the  language  of 
the  statute,  or  any  equivalent  language,  that  the  defendant 
made  the  note  in  the  count  without  any  good  or  valuable 
consideration  therefor. 

If  the  rule  contended  for  by  appellee  obtained,  requiring 
the  pleader  to  state  the  circumstances  or  supposed  considera- 
tion, the  rule  would  necessarily  be  general,  and  such  statement 
an  indispensable  prerequisite  to  every  good  plea  of  want  of 
consideration.  There  are  many  instances,  or  at  least  there 
may  be,  where  there  is  no  color  of  a  consideration.  Still, 
under  the  rule  contended  for,  even  in  such  cases,  it  would  be 
necessary  for  the  pleader  to  set  forth  circumstances  which 
must,  in  the  nature  of  things,  be  either  fictitious  or  amount 
to  mere  evidence  of  the  main  fact,  viz:  want  of  consideration. 
As  is  pertinently  asked  in  a  note  to  Poole's  case:  "Suppose 
a  note  to  be  given  without  any  pretense  or  show  of  consid- 
eration, how  could  a  defendant  do  more  than  aver  that  it  was 
given  without  any  consideration  ?" 

We  are  of  the  opinion  that  the  averments  in  this  plea,  that 
there  was  no  consideration  for  said  note,  and  that  it  was  a 
mere  naked  promise  by  the  defendant  without  any  considera- 
tion therefor,  are  fully  equivalent  to  the  language  of  the 
statute,  and  upon  general  demurrer,  the  plea  is  sufficient. 

The  second  and  third  pleas  purported  to  be  pleas  of  want 
of  consideration,  and  to  set  out  a  supposed  consideration.  To 
these  the  court  also  sustained  a  general  demurrer,  which 
ruling  is  assigned  for  error. 

The  averments  of  the  second  are  that,  prior  to  the  making 
of  the  note,  one  John  Honeyman  had  been  appointed  guardian 
for  certain  minor  heirs,  by  the  court  o!"  common  pleas  of  Union 
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county,  in  the  State  of  Indiana,  and  as  such,  gave  a  bond  in 
said  court,  upon  which  the  plaintiff  in  this  suit  was  surety; 
that  afterwards,  said  John  Honeyman  was  appointed  by  the 
same  court  as  special  commissioner  to  sell  the  real  estate  of 
said  minors,  and  as  such,  executed  another  bond,  for  the  faith- 
ful performance  of  his  duties  as  commissioner,  which  was 
executed  by  appellant  as  security;  that  afterwards,  said  real 
estate  was  duly  and  properly  sold  by  such  special  commis- 
sioner, and  all  his  proceedings  duly  reported  to  said  court, 
and  approved,  and  the  money  and  securities  duly  accounted 
for  as  by  law  required,  and  were  paid  over  to  the  proper 
guardian  of  said  minor  heirs,  and  all  the  duties  required  by 
law  of  said  John  Honeyman,  as  such  special  commissioner, 
were  by  him  fully  and  properly  performed,  and  appellant,  as 
surety,  fully  discharged,  and  not  liable  to  pay  any  sum  what- 
ever to  any  person  by  reason  of  said  bond ;  that  the  plaintiff, 
well  knowing  the  premises,  falsely  represented  to  appellant 
that  said  special  commissioner  had  failed  in  the  performance 
of  his  duty  as  such  special  commissioner,  etc.,  and  thereby, 
by  means  thereof,  appellant  was  induced  to  execute  said  note 
without  any  consideration  whatever. 

It  will  be  observed  that  there  is  nothing  disclosed  in  the 
plea  upon  which  to  base  any  color  of  right  in  plaintiff  to 
receive  the  note  or  intermeddle  in  the  matter,  except  the  mere 
fact  that  he  was  surety  on  the  original  bond  given  by  John 
Honeyman,  as  guardian  of  the  minor  heirs,  whose  real  estate 
the  guardian  was  afterwards  appointed  as  special  commissioner 
to  sell.  The  want  of  any  breach  or  failure  of  duty,  or  liability 
on  the  part  of  the  commissioner,  and  want  of  liability  on  the 
part  of  appellant,  under  his  bond,  is  distinctly  averred,  to- 
gether with  the  fact  that  the  note  was  executed  without  any 
consideration  whatever.  These  facts  are  all  admitted  by  the 
demurrer.  We  are  of  the  opinion  that  the  case  falls  within 
that  of  Af^mstrong  v.  Webster  et  al.  30  111.  333,  above  cited,  and 
that  the  plea  must  be  held  sufficient  upon  general  demurrer. 
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The  third pleais  substantially  the  same,  except  that  it  avers 
the  want  of  liability  on  the  bond  given  by  John  Honeyman, 
as  commissioner,  with  greater  particularity.  It  is  the  opinion 
of  a  majority  of  the  court  that  this  plea  was  also  good  upon 
general  demurrer. 

The  judgment  of  the  court  below  must  be  reversed,  with 
leave  to  the  plaintiff  to  withdraw  his  demurrer  and  plead 
over. 

Judgment  reversed. 


Eliakim  Roberts 


Lewis  J.  Gates  et  al. 

2.  Mechanic's  lien.  In  a  proceeding  to  enforce  a  mechanic's  lien,  m 
which  there  were  two  petitioners,  it  was  alleged  in  the  petition  that  one  of 
the  petitioners,  by  virtue  of  a  special  contract,  furnished  materials  to  the 
defendant  to  be  used  in  the  erection  of  a  building,  and  that  after  the  con- 
tract was  nearly  completed  the  two  petitioners  formed  a  partnership,  not 
as  to  materials  furnished,  but  as  to  future  business,  and  then  a  small  quan- 
tity of  materials  was  furnished  to  the  defendant  by  the  firm.  The  jury 
assessed  damages  to  one  petitioner  at  a  certain  sum,  and  also  to  both  pe- 
titioners at  another  sum,  and  a  decree  was  rendered  upon  the  verdict: 
Held,  that,  upon  the  allegations  of  the  petition,  the  decree  was  erroueousi 
as  the  goods  were  furnished  under  a  special  contract  with  one  person,  and 
the  formation  of  the  partnership  gave  to  the  incoming  partner  no  lien  by 
virtue  of  the  contract.  No  joint  lien  was  created,  and  the  court  had  no 
power  to  declare  a  lien  in  favor  of  the  partners. 

2.  Parties — in  petition  formeclianic's  lien.  To  entitle  a  jjerson  to  unite 
in  a  petition  for  a  mechanic's  lien  under  the  statute,  he  must  have,  not 
only  an  interest  in  the  subject  matter,  but  must  have  a  lien.  The  principle 
that  all  persons  interested  in  the  subject  matter  be  made  parties,  has  no 
application  to  such  a  case.  The  20th  sec.  of  the  statute  relating  to  this 
proceeding  has  reference  only  to  persons  who  may  be  made  parties  de- 
fendant, or  who  maj'  become  parties  hy  bills  of  interpleader  on  account 
of  liens  held  by  them. 
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Appeal  from  the  Circuit  Court  of  McHenry  county;  the 
Hon.  TheodoPvE  D.  Murphy,  Judge,  presiding. 

This  was  a  proceeding  to  enforce  a  mechanic's  lien  on  cer- 
tain premises  belonging  to  the  defendant,  commenced  by 
Lewis  J.  Gates  and  John  C.  Southwick  against  Eliakim  Rob- 
erts. 

Mr.  Frank  Crosby,  for  the  appellant. 

Mr.  James  H.  Slavin,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  petition  alleges  that  one  of  the  petitioners,  by  virtue 
of  a  special  contract,  furnished  materials  to  the  defendant  to 
be  used  in  the  erection  of  a  building;  and  after  the  contract 
was  nearly  completed,  the  two  petitioners  formed  a  partner- 
ship— not  as  to  material  furnished,  but  as  to  future  business — 
and  then  a  small  additional  quantity  of  materials  was  fur- 
nished to  the  defendant  by  the  firm. 

The  jury  assessed  damages  to  one  petitioner  at  a  certain 
sum,  and  also  to  both  petitioners  at  another  sum,  and  decree 
was  rendered  upon  the  verdict. 

Upon  no  principle  can  this  decree  be  sustained.  The  goods 
were  furnished  under  an  express  contract  with  one  person,  and 
the  formation  of  the  partnership  gave  to  the  incoming  partner 
no  lien  by  virtue  of  the  contract.  Upon  the  allegations  of 
the  petition  no  joint  lien  was  created,  and  the  court  had  no 
power  to  declare  a  lien  in  favor  of  the  partners. 

It  may  be  that,  after  the  partnership,  both  petitioners  were 
equally  interested  in  the  goods  then  delivered,  but  this  equal 
interest  alone  could  not  make  a  lien,  and  only  the  persons  who 
have  a  lien  are  entitled  to  the  benefit  of  the  statute. 

The  principle,  that  all  persons  interested  in  the  subject  mat- 
ter should  be  made  parties,  has  no  application  to  this  case. 
To  entitle  a  person  to  be  a  petitioner,  he  must  not  only  have 
an  interest,  but  a  lien  within  the  purview  of  the  statute. 
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The  10th  section  of  the  statute  referred  to  has  reference  only 
to  persons  who  may  be  made  parties  defendant,  or  who  may  be- 
come parties  by  bills  of  interpleader,  on  account  of  liens  held 
by  them. 

This  record  also  presents  the  anomaly  of  two  verdicts,  in 
different  rights,  in  the  same  cause.  This  is  not  allowable, 
and  would  make  utter  confusion  of  the  simple  and  systematic 
common  law  practice. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Mr.  Justice  Wai.ker,  dissenting :  I  do  not  concur  in  the 
decision,  as  I  hold  that  the  law  implies  a  contract  and  creates 
a  lien  in  favor  of  the  firm  for  the  materials  furnished  by  them, 
and  they  were  entitled  to  enforce  the  lien  by  this  proceeding. 


Otto  Teiebel 

v. 

Edwin  M.  Colbuen. 

1.  Garnishment — whether  the  treasitrer  of  a  municipal  corporation  ig 
liable  to  the  process.  The  treasurer  of  a  municipal  corporation  is  not  liable 
to  the  process  of  garnishment  in  respect  to  any  money  held  by  him  in  vir- 
tue of  his  official  authority. 

2.  As  where  there  was  due  a  policeman  of  the  city  of  Peoria  the  sum 
of  $55,  as  salary,  and  his  account  had  been  audited,  and  the  city  treasurer 
had  the  money  in  his  hands,  applicable  to  its  payment,  and  nothing 
remained  to  be  done  but  to  pay  the  money  over,  it  was  held.,  that  the  treas- 
urer was  not  liable  as  garnishee  in  respect  of  the  money  due  the  police- 
man. 
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Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
S.  D.  PuTEBBAUGH,  Judge,  presiding. 

Messrs.  O'Beien  &  Harmon,  for  the  appellant.  , 

Messrs.  Cratty  &  Grove,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  whether 
money  due  to  a  policeman  of  the  city  of  Peoria,  for  his  salary, 
can  be  garnisheed  in  the  hands  of  the  city  treasurer. 

The  policeman's  account  had  been  audited,  $55  was  due 
him,  the  treasurer  had  the  money  in  his  hands,  applicable  to 
its  payment,  and  nothing  remained  to  be  done  but  to  pay  the 
money  over. 

Under  this  state  of  facts,  it  is  contended  that  there  was  an 
individual  liability  on  the  part  of  the  city  treasurer  to  pay 
over  the  money  to  Phillips,  the  policeman,  and  that  the  case 
comes  within  the  principal  of  the  decision  in  Weaver  y.  Davis, 
47  111.  235,  and  that  that  is  decisive  of  the  present  case  in 
favor  of  the  appellee. 

There,  a  special  master  in  chancery  had  in  his  hands  money 
belonging  to  a  defendant,  arising  from  a  partition  sale,  which 
he  had  been  ordered  by  the  court  to  pay  over  to  the  defend- 
ant; and  it  was  held  that  by  the  adjudication  of  the  court,  it 
was  the  money  of  the  party  to  whom  it  was  ordered  to  be 
paid;  that  he  could  have  maintained  an  action  for  it  against 
the  special  master,  and  that  the  money  was  no  longer  in  the 
custody  of  the  law  ;  and  the  special  master  was  held  subject 
to  the  process  of  garnishment.  It  was  held  to  be,  in  principle, 
like  the  case  of  a  surplus  collected  by  a  sheriff,  on  execution, 
over  and  above  a  sufficiency  to  pay  the  judgment,  which  is 
not  considered  to  be  strictly  in  the  custody  of  the  law,  but  to 
be  held  by  the  officer  as  so  much  money  had  and  received  for 
the  use  of  the  defendant,  for  which  the  sheriff  might  be  gar- 
nisheed.    jPiercev.  Carleton,  12  111.  358. 
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In  Lightner  v.  Steinagel,  33  111.  510,  the  principle  was  de- 
duced, from  an  examination  of  the  authorities,  that  whenever 
an  officer  holds  money  merelj^  as  the  agent  of  the  law,  he  can 
not  be  subject  to  the  process  of  garnishment,  but  if  anything 
arises  to  change  this  relation  from  an  official  obligation  to  a 
personal  liability,  then  he  would  become  amenable  to  this 
process. 

The  city  treasurer  in  this  case  had  no  money  of  the  judg- 
ment debtor,  the  policeman,  in  his  hands;  the  money  due  to 
the  latter,  for  his  salary,  did  not  become  his  money  until  paid 
over  to  him.  The  city  treasurer  was  not  indebted  to  him. 
He  could  not  have  maintained  an  action  against  the  treasurer, 
the  garnishee,  as  in  the  cases  of  Weaver  v.  Davis  and  Pierce  v. 
Ca7'leton,  supra,  but  would  have  been  compelled  to  sue  the 
city,  which  alone  was  his  debtor. 

The  supposed  ground  of  personal  liability  failing,  the  treas- 
urer of  this  municipal  corporation  must  be  held  as  not  liable 
to  this  garnishee  process. 

This  court  has  held  a  municipal  corporation  not  to  be  liable 
to  the  process  of  garnishment.  Merwin  v.  Oity  of  Chicago,  45 
111.  134. 

It  would  seem  to  follow,  as  a  consequence,  that  its  treasurer, 
a  mere  agent  of  the  corporation,  could  not  be  held  liable  to 
the  process  in  respect  of  any  money  held  by  him  in  virtue 
of  his  official  authority;  and  the  principle  declared  in  Light- 
ner V.  Steinagel,  before  adverted  to,  is  in  denial  of  such  liability. 
To  the  same  effect,  among  other  authorities,  are  Millison  v. 
Fish,  43  111.  113,  and  Oiearly  v.  Brewer,  7  Mass.  259. 

As  the  court  below  held  the  garnishee  liable,  the  judgment 
must  be  reversed. 

Judgment  reversed. 
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J.  Jassoy  &  Co. 

V. 

John  Horn. 

1.  Limitation  of  actions  under  the  act  of  1849.  An  action  against  a 
bank  on  an  account  evidenced  by  the  entries  in  a  depositor's  bank  book, 
is  not,  under  the  statute  of  limitations  of  1849,  barred  until  the  lapse  of 
sixteen  years  after  the  cause  of  action  accrued. 

3.  Intekest — whether  recoverable.  Where  demand  was  repeatedly  made 
for  the  payment  of  such  an  account,  and  ten  years  elapsed  after  the  deposit 
of  the  money,  it  was  held.,  that  the  delay  of  payment  was  vexatious  and  un- 
reasonable, and  interest  should  be  allowed  on  the  account. 

Writ  of  Error  to  the  Court  of  Common  Pleas  of  the  city 
of  Aurora ;  the  Hon.  R.  G.  Montony,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Horn  against 
John  Jassoy  and  others.  The  defendants  pleaded  the  statute 
of  limitations,  alleging  that  the  promises  stated  in  the  decla- 
ration were  not  in  writing,  and  did  not  accrue  within  five 
years  previous  to  the  commencement  of  the  suit.  As  evidence 
of  the  indebtedness,  the  plaintiff  produced  in  evidence  a  de- 
positor's bank  book,  kept  in  the  usual  form,  in  which  the  de- 
fendants, as  bankers,  had  made  entry  of  the  amounts  of  money 
deposited  and  drawn  out  by  the  plaintiff.  The  plaintiff  re- 
covered a  judgment,  to  reverse  which  the  defendants  bring 
the  record  to  this  court. 

Mr.  H.  F.  Vallette,  for  the  plaintiffs  in  error. 

Mr.  C.  J.  Metzner,  for  the  defendant  in  error. 

Per  Curiam:  The  majority  of  the  court  are  of  opinion 
that  the  account  evidenced  by  the  bank  book  is  not  barred 
until  the  lapse  of  sixteen  years  after  the  cause  of  action  ac- 
crued. 
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The  act  of  November  5,  1849  (Gross'  Stat.  430),  is:  "All 
actions,  founded  upon  any  promissory  note,  simple  contract  in 
writing,  bond,  judgment,  or  other  evidence  of  indebtedness 
in  writing  *  *  shall  be  commenced  within  sixteen  years 
after  the  cause  of  action  accrued." 

The  entries  in  the  book  were  made  by  the  bankers,  and  they 
charged  themselves  with  the  money  deposited.  They  consti- 
tuted "  evidence  of  an  indebtedness  in  writing,"  within  the 
meaning  of  the  statute. 

The  only  other  question  is,  ought  interest  to  be  computed 
upon  the  account  ?  It  has  been  over  ten  years  since  the  de- 
posit of  the  money,  and  a  demand  was  repeatedly  made  of  it. 
The  delay  of  payment  was  vexatious  and  unreasonable,  and 
interest  should  be  allowed. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Feederick  O.  Kimball  et  al. 

V. 

M.  McKendree  Tooke  et  ah 

1.  Chancery — relief  confined  to  causes  stated  in  hill.  Where  the  only 
ground  set  forth  in  a  bill  for  the  rescission  of  a  contract  for  the  sale  of 
land,  filed  by  the  vendor,  was  the  non-payment  of  the  first  installment, 
and  notice  of  forfeiture  given  in  consequence  thereof,  and  the  proof  showed 
a  tender  of  such  installment  before  suit:  Meld,  that  relief  could  not  be 
granted  for  the  non-payment  of  the  latter  installments,  and  that  defendants 
were  only  requii'ed  to  meet  the  case  made  by  the  bill. 
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2.  Forfeiture— /or  non-payment  of  installment  of  purchase  money. 
Where  the  vendor  of  land,  under  a  contract  containing  clauses  of  forfeit- 
ure in  case  of  non-payment,  filed  a  bill  to  rescind  the  contract  of  sale  on 
the  ground  that  he  had  given  the  vendees  notice  of  a  forfeiture  for  non- 
payment'of  the  first  installment,  and  the  proof  showed  that  the  parties 
met  on  the  day  for  payment,  and  the  matter  was  postponed  by  mutual  con- 
sent in  order  that  certain  incumbrances  found  upon  the  title  might  be  ex- 
plained or  removed,  and  that  the  vendor  failed  to  meet  the  vendees  at  the 
appointed  time,  or  notice  the  subsequent  offers  of  the  vendees  to  proceed, 
but  gave  notice  of  a  forfeiture,  and  that  vendees  made  a  tender  of  the 
amount  before  suit:  Held,  that  the  bill  was  properly  dismissed  without 
prejudice  to  the  rights  of  the  parties  in  any  future  suit  for  specific  per- 
formance. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  Milton  T.  Peters,  for  the  appellants. 

Messrs.  Harding  &  McCoy,  and  Mr.  E.  W.  Evans,  for 
the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court: 

On  the  27th  of  February,  1869,  the  complainant,  Kimball, 
sold  to  the  defendant,  Tooke,  a  tract  of  land  in  Cook  county 
for  $30,000,  of  which  the  sum  of  $100  was  paid  at  the  execu- 
tion of  the  contract,  and  the  further  sum  of  $5000,  including 
the  $100,  was  to  be  paid  on  or  before  the  15th  of  March.  The 
contract  required  the  remaining  payments  to  be  made,  $5000 
on  the  1st  of  September,  1869,  and  $20,000  in  two  equal  an- 
nual instalments.  It  contained  clauses  of  forfeiture  in  case 
of  non-payment. 

This  bill  was  filed  by  Kimball  to  have  the  contract  re- 
scinded, on  the  ground  that  the  payment  to  be  made  on  the 
15th  of  March  was  not  made,  and  the  complainant  then  gave 
notice  of  rescission.  The  bill  alleges  that,  notwithstanding 
said  notice,  the  defendant  subsequently  recorded  his  contract, 
which  is  thus  a  cloud  upon  complainant's  title  that  he  seeks, 
by  this  bill,  to  remove. 
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The  only  ground  set  forth  in  the  bill  for  granting  the  de- 
sired relief  is  the  non-payment  of  this  first  instalment,  and 
the  notice  of  forfeiture  thereon  given. 

The  burden  of  proof  is,  of  course,  upon  the  appellant,  and 
he  has  failed  to  sustain  his  bill.  Indeed,  the  preponderance 
of  proof  is  decidedly  against  him.  The  bill  is  sustained  only 
by  his  own  testimony,  while  Tooke,  Pitner  and  White  posi- 
tively denv  that  Kimball  2:ave  notice  of  forfeiture.  They  tes- 
tify,  on  the  other  hand,  that  when  the  parties  met  on  the  15th 
of  March,  some  incumbrances  were  found  on  the  title,  and  in 
order  that  they  might  be  removed  or  explained,  the  business 
stood  over  by  aereeraent  until  the  next  dav.  The  next  dav  the 
parties  again  met,  but,  the  incumbrances  not  having  been  re- 
moved, the  business  was  again  postponed  by  consent,  with  an 
agreement  that  the  parties  should  meet  on  the  following  Sat- 
urday or  Monday.  Kimball  did  not  again  appear.  Tooke 
addressed  several  letters  to  Kimball,  offering  to  proceed  with 
the  contract.  The  latter  took  no  notice  of  these,  but  on  the 
2d  or  3d  of  May  notified  Tooke  that  he  considered  tlie  con- 
tract rescinded. 

On  the  5th  of  May,  Tooke  tendered  the  first  payment,  and 
the  tender  was  refused.  No  tender  was  made  of  the  instal- 
ment due  in  September,  and  in  December,  1869,  this  bill  was 
filed. 

Counsel  for  appellee  insist  that  we  must  confine  our  atten- 
tion to  the  case  made  in  the  bill,  and  this  of  course  is  true. 
Whether,  as  urged  by  appellant,  it  was  the  duty  of  Tooke  to 
tender  payment  of  the  first  instalment  before  the  5th  of  May, 
even  accepting  his  own  evidence  as  to  what  occurred  on  the 
15th  and  16th  of  March,  or  whether  it  was  also  his  duty  to 
tender  the  September  instalment,  are  questions  to  be  solved 
when  Tooke  shall  file  a  bill  for  specific  performance,  if  he  ever 
takes  that  course.  They  are  certainly  not  questions  presented 
by  the  pleadings  in  this  case. 

The  general  allegation  in  the  bill,  that  only  the  sum  of  $100 
has  ever  been  paid  to  complainant  on  the  purchase,  can  not  be 
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accepted  as  extending  the  scope  of  the  bill  beyond  the  specific 
allegations  in  regard  to  the  non-payment  of  the  first  instal- 
ment on  the  loth  of  March,  and  the  forfeiture  then  declared, 
upon  which  the  claim  of  relief  is  based. 

The  case  made  by  the  bill  rests  upon  those  alleged  facts, 
and  it  was  only  that  ease  that  the  defendants  were  required  to 
meet. 

The  decree  of  the  circuit  court  dismissing  the  bill  was, 
therefore,  correct,  and  is  afl&rmed,  but  it  will  stand  as  a  decree 
without  prejudice  to  the  rights  of  these  parties  in  case  a  bill 
should  be  hereafter  brought  by  the  defendants  herein  for  spe- 
cific performance.  Concerning  the  position  of  the  parties  in 
reference  to  such  possible  litigation,  we  express  no  opinion. 

Decree  affirmed. 


Thomas  Mowbry  et  al. 

V. 

Mary  Ann  Mowbry  et  al. 

1.  Pakent  and  child — duty  of  the  mother  to  maintain  her  infant  chil. 
dren — whether  their  support  will  ie  made  a  charge  upon  her  property.  While 
it  is  true  that  where  infant  children  have  no  means,  and  are  unable  to  earn 
a  support,  a  court  of  chancery  will  make  their  support  a  charge  upon  the 
property  of  their  widowed  mother,  yet  that  will  not  be  done  where  the 
children  have  sufficient  means  of  their  own,  or  can  maintain  themselves, 
or  provision  has  been  made  for  their  support. 

2.  Same — whetJier  the  duty  of  a  parent  attaches  to  the  husband  toward 
the  children  of  his  wife  by  a  former  ma/rriage.  As  a  general  rule,  where  a 
step-father  receives  the  children  of  his  wife  by  a  former  husband  into  his 
family,  and  adopts  them  as  his  children,  he  can  not  charge  them  for  their 
support,  nor  can  they  claim  from  him  pay  for  services.  In  such  ckse,  the 
relation  of  parent  and  child  attaches,  and  continues  until  the  connection 
is  dissolved. 
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3.  But  the  husband,  by  his  marriage,  does  not  become  liable  to  support 
the  children  of  his  wife  by  a  former  husband,  unless  he  so  receives  them 
and  treats  them  as  to  raise  the  presumption  that  he  intends  to  create  the 
relation  of  parent  and  child. 

4.  Wills — whetlier  the  testator  may  create  a  charge  iipon  the  dower  of  his 
wife.  In  giving  property  to  a  legatee  or  devisee,  the  testator  may  impose 
upon  the  gift  such  burdens  as  he  may  choose,  and  they  will  become  bind- 
ing if  the  gift  is  accepted,  but  the  testator  can  not,  by  his  will,  create  a 
charge  upon  the  dower  of  his  widow  where  she  takes  nothing  under  the 
will. 

Writ  of  Error  to  the  County  Court  of  La  Salle  county; 
the  Hon.  C.  H.  Gilman,  Judge,  presiding. 

Mr.  D.  P.  Jones,  for  the  plaintiffs  in  error. 

Mr.  J.  B.  Rice  and  Mr.  D.  B.  Sxow,  for  the  defendants  in 
error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  the  father  of  complainants  made  and  pub- 
lished his  last  will,  by  which  he  gave  to  his  daughter  Caroline 
one  cow,  of  the  value  of  $50.  He  gave  to  his  son,  Thomas, 
all  of  his  remaining  estate,  both  real  and  personal,  that  should 
remain  after  the  payment  of  his  debts  and  claims  legally  hela 
against  his  estate;  but  by  an  additional  clause,  he  made  this 
provision : 

"That  it  is  my  wish  and  expectation  that  the  dower  which 
my  beloved  wife  will  be  by  law  entitled  to,  will  afford  suffi- 
cient income  for  the  support  of  my  wife  and  our  two  daugh- 
ters, Mary  Ann  and  Elizabeth  Jane,  and  any  posthumous  heir 
we  may  have;  but  my  executor  is  hereby  directed  to  see  that 
said  minor  heirs  have  a  fair  support  and  good  common  educa- 
tion, and,  if  necessary,  to  pay  any  necessary  expenses  incurred 
for  that  purpose,  out  of  that  part  of  my  estate  herein  be- 
queathed   to    my    son,    Thomas.     I    do    hereby    appoint    my 
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brother,  George  Mowbry,  my  executor  of  this,  my  last  will 
and  testament." 

This  will  was  duly  admitted  to  probate,  after  the  death  of 
the  testator,  in  the  county  court  of  La  Salle,  and  the  executor 
received  letters  testamentary,  and  took  upon  himself  the  bur- 
then of  the  execution  of  the  provisions  of  the  will.  The 
widow  was  duly  appointed  guardian  of  the  minor  children, 
Mary  Ann  and  Elizabeth  Jane,  who  were,  when  this  suit  was 
brought,  respectively  of  the  age  of  seven  and  live  years;  that 
the  widow  had  intermarried  with  one  George  Hartman;  that 
the  guardian  has  received  no  assets  from  the  estate  belonging 
to  her  wards.  It  appears  that  testator  owned  a  quarter  sec- 
tion of  land  at  the  time  of  his  death,  and  that  the  devisee, 
with  the  widow,  remained  on  it  for  two  years  after  his  death, 
during  which  time  it  does  not  appear  that  any  account  was 
kept  or  the  proceeds  of  the  farm  were  divided  between  him 
and  the  widow. 

At  the  end  of  the  time,  they  divided  the  farm,  the  widow 
receiving  53^  acres,  on  the  south  side,  for  life,  as  her  dower,  and 
Thomas  the  remainder  of  the  quarter.  On  the  portion  set 
off  to  the  widow,  there  are  from  20  to  25  acres  under  cultiva- 
tion, but  the  balance  is  brush  and  timber;  and  the  annual 
rental  value  of  that  under  cultivation  is  shown  to  be  from  $3 
to  $3.50  an  acre  per  annum,  and  the  evidence  preponderates 
in  favor  of  $1  per  acre  for  the  brush  and  timber.  The  whole 
of  the  dower  thus  set  off  is,  perhaps,  subject  to  taxes  and 
repairs,of  the  yearly  value  of  about  $100,  and  net  rents  about 
$75  or  $80. 

The  guardian,  on  a  settlement  of  her  guardian's  account,  was 
allowed,  by  the  county  court,  for  keeping,  boarding,  clothing, 
etc.,  of  each  child,  for  two  years,  $171.15 — making,  in  the 
aggregate,  $342.15  for  supporting  both  children  two  years. 
It  also  appears  that,  after  the  guardian  intermarried  wit'i 
Hartman,  the  children  lived  in  his  family.  The  proof,  all 
considered,  shows  that  the  charges  for  supporting  the  children 
are  reasonable — less  than  usual  charges  for  such  services. 
25 — 6-4TH  III. 
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It  is  first  urged  that,  where  the  mother  has  separate  prop- 
erty, the  law  charges  her  with  the  support  of  her  minor  chil- 
dren having  no  means  of  their  own  for  their  support,  and  a 
court  of  chancery,  if  necessary,  will  make  their  support  a 
charge  on  such  property.  This  is,  no  doubt,  true  where 
infant  children  have  no  means  and  are  unable  to  earn  a  sup- 
port, and  no  other  provision  has  been  made  for  their  mainten- 
ance ;  but  where  they  have  the  means  for  their  own  support, 
or  provision  has  been  made  for  that  purpose,  or  her  children 
can  maintain  themselves,  the  law  does  not  charge  the  mother 
with  such  support.  In  this  case,  there  is  nothing  to  show 
that  the  mother  has  any  other  separate  property  than  the 
dower  from  the  former  husband's  estate;  and  it  is  claimed 
that  the  precatory  words  of  the  will  made  the  support  of  the 
children  a  charge  on  her  dower.  It  is  true,  the  testator  does 
say  that  it  is  his  wish  and  expectation  that  the  dower  his 
wife  would  receive  from  his  estate  would  be  sufficient  to  sup- 
port these  children.  Ordinarily,  such  language,  coupled  with 
a  bequest  or  devise,  creates  a  charge  on  the  property  thus 
given. 

In  this  case  there  is,  however,  wanting  an  essential  element 
to  create  a  charge  on  the  widow's  dower,  and  that  is,  that  she 
receives  and  holds  her  dower  independent  of  the  will,  and  by 
virtue  of  the  law.  He  devised  or  bequeathed  her  nothing.  She 
held  her  dower  and  specific  articles  of  personal  property  inde- 
pendent of  the  wishes  of  her  husband,  and  he  Avas  absolutely 
powerless  to  deprive  her  of  her  rights  to  the  same,  by  will  or 
other  means  (see  In  re  Taylor,  55  111.  252),  unless  it  might 
have  been  to  the  personal  property,  by  its  sale  and  the  ex- 
penditure of  the  money,  or  by  giving  it  away  in  his  lifetime. 
Having,  then,  no  power  to  deprive  her  of  such  rights  by  will, 
it  may  well  be  asked  how  he  could  incumber  her  rights  by 
his  will;  as  well  might  it  be  claimed  that  he  could  have,  by 
his  will,  charged  the  support  of  these  children  on  the  prop 
erty  of  one  of  his  children,  held  in  his  own  right,  or  on  iht 
property  of  a  stranger.     In  giving  property  to  a  legatee   o: 
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devisee,  the  testator  may  impose  upon  the  gift  such  burthens 
as  he  may  choose,  and  they  will  become  binding  if  the  gift  is 
accepted.  The  donee  takes  it  cum  onere,  but  the  burthen  can 
only  be  imposed  upon  property  owned  by  the  testator,  and  not 
to  the  injury  or  destruction  of  the  rights  of  others. 

The  next  question  is,  whether,  the  children  having  lived 
with  Hartman,  the  step-father,  during  the  time  for  which  the 
charges  are  made,  any  claim  can  be  made  on  Thomas  Mowbry 
for  the  support  thus  furnished  them.  It  is  urged  that  as  the 
children  lived  in  the  family  of  Hartman,  he  placed  hin:- 
self  in  loco  parentis,  and  can  not  legally  charge  for  their  sup- 
port, nor  can  his  wife,  their  mother.  It  is  true,  as  a  general 
rule,  that  where  a  step-father  receives  the  children  of  his  wife 
into  his  family,  and  adops  them  as  his  children,  he  can  not 
charge  them  for  their  support,  nor  can  they  claim  from  him 
pay  for  services.  In  such  case,  the  relation  of  parent  and 
child  attaches,  and  continues  until  the  connection  is  dissolved. 
Bush  V.  Blanchard,  18  111.  46.  Bnt  it  was  there  said,  as  it  is 
uniformly  held,  that  the  husband,  by  his  marriage,  does  not 
become  liable  to  support  the  children  of  his  wife  by  a  former 
husband.  To  become  so  liable,  he  must  so  receive  and  treat 
them  as  to  raise  the  presumption  that  he  intends  to  create  the 
relation  of  parent  and  child ;  and  when  the  relation  is  as- 
sumed, so  long  as  it  continues  both   parties  are  bound  by  it. 

In  this  case,  there  is  nothing  in  the  evidence  from  which  it 
can  be  inferred  that  Hartman  is  in  loco  parentis  to  these  chil- 
dren. His  wife  swears  that  she  and  the  children  had  lived 
with  him  the  greater  part  of  the  time  for  which  the  charges 
were  made,  and  that  he  supported  them ;  and  the  account  was 
allowed  by  the  probate  court,  which  renders  it  prima  facie 
evidence  that  the  charges  were  properly  made.  From  the 
extreme  tender  years  of  these  children,  and  the  fact  that  their 
services  were  worth  nothing  to  the  step-father — in  fact,  they 
are  shown  to  have  been  incapable  of  rendering  any  service — 
we  can  not  infer  that  Hartman  could  have  adopted  them  as 
his  own  from  motives  of  interest,  and  it  is  not  shown  he  did 
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for  other  reasons;  nor  are  there  facts  given  that  show,  or  from 
which  it  can  be  inferred,  that  he  had  adopted  the  children. 

In  the  case  of  Bond  v.  LocJcivood,  33  111.  212,  after  an  ex- 
tensive review  of  the  authorities  relating  to  the  duties  of 
guardians,  it  was  said  that  the  husband  is  not  bound  by  law 
to  board  the  children  of  his  wife  by  a  former  husband,  nor  is 
the  wife  under  such  obligation;  and  he,  as  their  guardian, 
was  allowed  to  charge  for  their  board  and  clothing.  But  it 
was  also  said  that  he  might  have  received  them  into  his  family 
under  such  circumstances  as  would  rebut  the  presumption  that 
he  had  a  legal  right  to  make  such  charges,  but  it  was  not 
shown. 

Then,  if  neither  Hartman  nor  his  wife  was  required  by 
law  to  support  these  children,  unless  he  had  assumed  the 
duty,  the  burden  must  fall  where  the  father  placed  it,  and 
that  is  upon  the  property  devised  to  Thomas  Mowbry.  The 
evidence  shows  the  charges  to  have  been  reasonable,  and  be- 
ing a  charge  on  the  land,  there  was  no  error  in  decreeing  it 
to  be  a  lien,  and  if  not  paid  within  the  time  specified,  that  so 
much  of  it  be  sold  as  should  be  required  to  pay  the  amount 
of  the  decree  and  costs.  As  to  the  costs,  they  were  in  the 
discretion  of  the  court,  as  the  statute  declares  and  this  court 
has  frequently  held. 

We  do  not  see  that  the  other  heirs  of  the  testator  were  neces- 
sary parties.  The  question  of  the  validity  of  the  will  was 
not  involved  in  the  suit,  and  we  fail  to  see  how  their  interests 
could  be  affected  by  any  decree  that  could  be  rendered  in  the 
case.  The  will  only  charged  the  property  of  Thomas,  and 
the  bill  only  sought  to  subject  it  to  the  charge;  but  the  de- 
cree requires  Thomas  to  pay  annually  $190  to  the  guardian 
for  the  support  of  these  children,  until  the  further  order  of 
the  court.  This  was  erroneous.  Even  if  chancery  could  make 
such  a  decree,  the  bill  was  not  filed  with  reference  to  such 
relief.  That  question  was  not  investigated  by  the  proof  heard. 
That  portion  of  the  decree  is  reversed,  but  in  all  things  else 
it  is  affirmed,  and  the  costs  divided. 

Decree  modified. 
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William  T.  H.  Brooks  et  al. 

V. 

Warrick  Martin  et  ah 

Certificate  of  evidence — Iww  far  condusive.  In  a  chancery  proceed- 
ing, upon  appeal  to  this  court  from  the  decree  of  the  court  below,  where, 
in  the  transcript  of  the  record  the  court  below  appears  to  have  certified 
the  evidence,  this  court  must  look  to  the  evidence  so  certified,  and  if  it 
fails  to  sustain  the  decree,  it  can  not  be  inferred  that  the  court  below 
heard  other  evidence,  although  the  certificate  fails  to  state  that  no  other 
evidence  was  heard.  If  the  record  does  not  contain  all  the  evidence  heard 
in  the  cause,  it  is  for  the  party  complaining  of  such  omission  to  supply  it. 

Writ  of  Error  to  the  Circuit  Court  of  Winnebago  county ; 
the  Hon.  Benjamin  R.  Sheldon,  Judge,  presiding. 

Messrs.  Sleeper  &  Whiton,  for  the  plaintiffs  in  error. 
Mr.  A.  McCoy,  for  the  defendants  in  error. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Winnebago  circuit  court, 
exhibited  by  William  T.  H.  Brooks,  plaintiff  in  error,  against 
Warrick  Martin  and  others,  defendants  in  error,  to  foreclose 
two  certain  mortgages  executed  by  DeLorma  Brooks,  one  to 
Isaac  N.  Phelps  and  the  other  to  John  A.  Blanchard,  and  both 
assigned  by  them  to  William  T.  H.  Brooks. 

The  defendant  Martin  answered  the  bill,  and  filed  his 
cross-bill,  in  which,  among  other  things,  he  insists  that  the 
mortgages  have  been  fully  paid  and  discharged  by  the  maker 
thereof,  DeLorma  Brooks,  or  were  paid  off  with  money  fur- 
nished for  that  purpose  by  him,  and  that  the  assignment  of 
the  same  to  William  T.  H.  Brooks  was  fraudulent,  and  made 
and  procured  by  DeLorma  Brooks  and  William  T.  H.  Brooks 
for  the  purpose  of  defrauding  him,  Martin,  to  the  extent  of 
the  amounts   due  by  them  respectively,  he,  Martin,  having, 
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since  their  execution,  become  the  owner  of  the  premises  con- 
veyed by  them,  by  virtue  of  a  sale  made  by  the  marshal  of 
the  United  States  for  the  northern  district  of  Illinois,  under 
a  judgment  obtained  by  him  against  DeLorma  Brooks  in  the 
district  court  of  the  United  States  for  the  district  of  Wiscon- 
sin. 

The  circuit  court  decreed  in  favor  of  the  cross-bill,  to  re- 
verse which  the  complainant  in  the  original  bill  brings  the 
record  here  by  writ  of  error. 

Many  errors  are  assigned,  all  which  we  do  not  deem  it 
necessary  to  notice,  coniining  our  attention  to  one  or  two 
points. 

It  is  insisted  by  defendant  in  error  that  the  certificate  of 
evidence  does  not  profess  to  give  all  the  evidence  presented  at 
the  hearing,  and  therefore  this  court  can  not  ascertain  whether 
the  findings  of  the  court  below  were  or  not  supported  by  the 
evidence. 

We  can  not  regard  this  objection  of  force  sufficient  to  jus- 
tify this  court  in  affirming  the  decree  of  the  court  below  for 
that  reason.  If  the  record  does  not  contain  all  the  evidence 
heard  in  the  cause,  it  was  for  defendants  in  error  to  supply  the 
omitted  parts,  if  any  was  omitted.  Rowley  v.  Hughes,  40  111. 
71. 

All  this  court  can  do  is  to  look  to  the  record  before  us.  In 
it  the  court  appears  to  have  certified  the  evidence.  We  must, 
consequently,  look  to  the  evidence  so  certified,  and  if  it  fails 
to  sustain  the  decree,  we  will  not  infer  the  court  heard  other 
evidence,  although  the  certificate  fails  to  state  no  other  evi- 
dence was  heard.     The  record  is  our  only  guide. 

Does  the  evidence  in  the  record  sustain  the  point  made  by 
defendant  in  error,  that  the  assignment  of  these  mortgages  to 
plaintiff  in  error  was  fraudulent? 

On  this  point  we  have  carefully  examined  the  evidence,  and 
will  recite  the  most  important  portions  of  it. 

George  C.  Cole,  who  was  the  attorney  in  fact  of  DeLorma 
Brooks   says,   in   answer  to   interrogatory    14,  "I   think   the 
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Blanchard  notes  belonged  to  Blanchard,  Converse  &  Co.,  of 
Boston,  Mass.,  afterwards  to  Converse  &  Co.,  then  to  Joseph 
H.  Gray,  trustee,  who  informed  me  that  he  had  sold  them  to 
William  T.  H.  Brooks,  and  sent  them  to  DeLorma  Brooks." 

In  answer  to  interrogatory  15,  he  says:  "I  took  up  note 
due  January  1,  1862;  after  making  remittances  more  than 
enough  to  take  up  note  due  January  1,  1863,  I  wrote  DeLor- 
ma Brooks,  December  26  1865,  asking  whether  it  was  neces- 
sary that  I  should  receive  the  notes  as  paid  or  some  acknowl- 
edgment of  General  Brooks.  In  a  letter  from  him,  dated 
January  2,  1865,  he  said:  'The  General  is  not  here,  and  has 
not  been  since  the  receipt  of  your  last,  but  you  are  in  no  need 
of  his  acknowledgment  or  the  note.  Your  remittances  through 
me  never  fail  of  appropriation  to  the  trust  within  ten  days 
at  most  from  the  day  of  the  remittance  by  you.' " 

In  answer  to  interrogatory  20,  he  says:  The  reason  I  have 
made  no  further  remittances  is,  that  Lucius  G.  Fisher  directed 
me  not  to,  stating  that  the  notes  were  fully  paid." 

To  interrogatory  22,  he  answers :  DeLorma  Brooks,  by  let- 
ter dated  June  24,  1864,  directed  and  requested  me  to  remit 
to  him  for  payment  on  these  notes,  all  the  moneys  in  my  hands 
belonging  to  the  trust  fund,  and  thereafter  to  remit  as  fast  as 
moneys  were  received." 

Lucius  G.  Fisher,  in  answer  to  the  8th  and  9th  interroga- 
tories, says :  "  I  had  been  advised  by  our  agent,  Mr.  Cole,  the 
notes  Avere  all  paid.  George  C.  Cole  was  the  agent  to  sell 
lands  and  pay  notes;  he  advised  me  that  he  had  sold  portions 
of  the  lands  and  had  remitted  to  Blanchard  and  Brooks,  from 
time  to  time,  sufficient,  with  what  Mills  and  Dunham  had  paid, 
as  by  them  advised,  to  pay  the  notes." 

In  answer  to  4th  and  6th  interrogatories  put  to  A.  L.  Field, 
he  says:  "I  think  the  mortgage  has  been  fully  paid  to  Mr. 
Phelps;  he  has  paid  to  my  wife  only  the  interest  as  trustee. 
I  have  not,  and,  so  far  as  I  know,  my  wife  has  not,  authorized 
Phelps  to  sell  the  mortgage  or  balance  due  thereon  to  anyone, 
nor  have  I  been  informed,  nor  has  my  wife,  so  far  as  I  know, 
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by  Phelps,  that  he  had  disposed  of  the  mortgage;  think  T 
liave  received  a  letter  from  Phelps  stating  an  account  of  the 
mortgage,  and  showing  it  settled,  but  I  am  unable  to  find  it 
now." 

Roger  H.  Miller,  in  answer  to  the  8th  interrogatory,  says: 
"  I  have  understood,  from  George  C.  Cole,  that  he  had  paid 
on  said  notes  with  moneys  received  on  sales  of  said  lands,  and 
with  avails  of  sales  of  other  lands  sold.  I  understand  our 
share  is  paid,  but  there  has  never  been  any  accounting  by 
which  I  can  state  positively." 

In  answer  to  interrogatory  6,  Benjamin  Dunham  says:  "I 
liave  no  positive  knowledge  that  the  notes  have  been  paid; 
DeLorma  Brooks  has  informed  me  that,  so  far  as  we  are  con- 
cerned, they  were  paid." 

The  above  is,  substantially,  all  the  evidence  tending  to  show 
the  mortgages  in  suit  had  been  paid,  and,  collaterally,  that  the 
assignment  to  plaintiff  in  error  was  fraudulent. 

The  theory  of  the  cross-bill  is,  that  these  mortgages  execu- 
ted by  DeLorma  Brooks  to  the  parties  from  whom  he  pur- 
chased the  land,  were  in  fact  paid  by  DeLorma  Brooks,  and 
were  assigned  to  the  plaintiff  in  error  to  cover  them  from  the 
claims  of  DeLorma  Brooks'  creditors,  of  whom  defendant  in 
error  was  the  principal  one,  and  the  assignment  effected  by 
the  contrivance  and  management  of  DeLorma  Brooks  to 
carry  out  this  design. 

The  testimony  detailed  above  is  all  we  can  find  in  the  rec- 
ord tending  to  support  this  theory. 

The  fact  that  Phelps  and  Blanchard  did  assign  their  respect- 
ive notes  and  mortgages,  first  to  Blanchard,  Converse  &  Co., 
and  they  to  Converse  &  Co.,  and  the  last  named  to  Joseph  H. 
Gray,  is  not  denied.  That  Gray  assigned  them  to  plaintiff  in 
error  is  manifested  by  their  production  in  evidence,  having 
been  made  exhibits  in  the  cause.  That  any  other  persons  were 
concerned  in  the  transaction  is  not  shown  by  any  competent 
testimony.  What  Gray  said  or  wrote  to  Cole  in  this  regard 
was  not  evidence,  and  was  excluded  by  the  court  trying  the 
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cause.  That  it  was  a  bona  fide  transaction,  seems  equally 
clear. 

The  fact  that  Cole  obeyed  instructions  from  DeLorma 
Brooks  as  to  the  appropriation  of  the  moneys  of  plaintiff  in 
error  upon  this  mortgage,  it  was  done,  so  far  as  the  record  dis- 
closes, at  his  own  peril,  and  in  the  absence  of  instructions 
from  his  principal.  He  had  no  right,  so  far  as  we  can  discover, 
to  place  this  mortgage  in  the  hands  of  the  party  who  had  ex- 
ecuted it,  and  appropriate  the  moneys  belonging  to  another 
to  its  payment,  on  the  suggestion  of  the  debtor. 

The  decree  on  the  cross-bill  finds  that  plaintiif  in  error  paid 
no  consideration  for  that  assignment.  The  possession  of  the 
papers  makes  a  prima  facie  case  for  the  complainant,  to  whom 
they  were  assigned,  and  they  express  a  value  received  in  dol- 
lars.    The  party  questioning  this  should  rebut  it  by  proof. 

The  decree  further  finds  that  these  assignments  were  pro- 
cured to  be  made  by  DeLorma  Brooks;  that  they  were  deliv- 
ered to  him  and  held  by  him,  and  were  made  to  plaintiff  in 
error  for  the  use  and  benefit  of  DeLorma  Brooks;  that  Blanch- 
ard  delivered  the  notes  and  mortgages  to  DeLorma  Brooks  by 
the  procurement  of  Gray,  and  that  Gray  was  acting  in  the 
matter  at  the  request  and  for  the  benefit  of  DeLorma  Brooks. 

We  fail  to  find  in  the  record  any  evidence  on  which  to  rest 
these  findings.  They  are  facts,  if  they  exist,  capable  of  proof, 
and  the  onus  was  upon  defendants  in  error.  All  the  testi- 
mony going  to  show  the  existence  of  such  facts  is,  for  the 
most  part,  hearsay,  and  insufficient  as  ground  of  a  decree. 

The  argument  that  plaintifi^  in  error  was  an  officer  in  the 
army,  depending  on  his  pay,  and  therefore  could  have  no 
funds  for  such  an  investment,  is  specious  but  not  sound.  He 
entered  the  army  as  a  subaltern,  but  in  the  late  unhappy  con- 
flict, came  out  of  it  a  Brigadier  General,  and  instances  are 
not  wanting  where  fortune  has  favored,  pecuniarily,  such. 

It  may  be  the  money  of  DeLorma  Brooks  was  used  to  effect 
all  the  purposes  of  this  transaction.  We  may  so  conjecture, 
but  there  is  no  proof  of  it.     It  is  sufficient  for  the  plaintiff 


394  Nelson  d  al.  v.  Smith.  [Sept.  T., 

Syllabus. 

in  error  to  show  prima  facie  that  these  mortgages  were  his  by 
proper  assignments.  This  he  does  by  exhibiting  them  in 
court  assigned  in  form  and  for  a  money  consideration. 

Gray,  Blanchard,  and  otlier  active  parties  in  the  transaction, 
could  be  called  to  testify  as  to  the  facts,  and  their  testimony 
might  destroy  the  prima  facie  case  made  by  plaintiff  in  error. 
They  have  not  been  called  as  witnesses. 

We  are  satisfied,  on  a  careful  examination  of  the  testimony 
in  this  record,  that  there  is  nothing  in  it  to  prejudice  the  right 
of  plaintiflP  in  error  to  these  notes  and  mortgages,  and  that 
the  findings  of  the  decree  are  not  sustained  by  the  proof  in  the 
cause. 

Disposing  of  this  point  disposes  of  the  case,  and  renders 
the  examination  of  other  errors  assigned  unnecessary. 

For  the  reasons  given,  the  decree  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


Thomas  Nelson  et  al. 


Effib  Smith. 

Husband  and  yrivm— property  of  the  latter — whether  liable  for  the  hus- 
iand's  debts.  Where  a  married  woman  borrows  money  and  places  it  in 
the  hands  of  her  husband  to  be  by  him  invested  in  his  name  for  his  bene- 
fit, the  property  bought  with  such  money,  as  to  creditors,  will  belong  to 
the  husband,  and  be  liable  to  be  seized  for  his  debts. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 
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Mr.  E.  W.  Smith,  for  the  appellants. 
Messrs.  Eldridge  &  Tourtei.otte,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  property  in  controversy  was  levied  upon  by  virtue  of 
an  execution  issued  on  a  judgment  in  favor  of  the  appellant 
Nelson,  and  against  James  L.  Smith,  The  appellee,  claiming 
the  property  as  her  own,  brought  the  present  action  in  detinue. 
The  jury  found  the  property  had  been  wrongfully  withheld, 
and  assessed  her  damages  at  $214.08. 

The  only  question  in  the  case  is,  whether  the  property  be- 
longed to  the  appellee,  or  whether  it  was  the  property  of  the 
execution  debtor. 

The  appellee  is  the  wife  of  James  L.  Smith,  and  it  is 
claimed  that  she  was  in  partnership  with  Mahoney  in  the  sa- 
loon business,  under  the  firm  name  of  Smith  &  Mahoney.  The 
property  had  been  purchased  by  the  firm,  and  the  appellee 
liaving  purchased  Mahoney's  interest,  she  claimed  the  entire 
property. 

There  is  evidence  that  tends  to  show  the  appellee  was 
not  the  real  partner  in  the  firm  of  Smith  &  Mahoney,  but  her 
husband,  the  execution  debtor,  was  the  party  in  interest. 

It  appears  from  the  testimony  of  Mahoney,  he  and  James  L. 
Smith  had  leased  the  building  where  the  business  was  con- 
ducted, and  fitted  it  up,  and,  about  the  time  it  was  ready, 
Smith  told  him  he  was  in  debt,  and  could  not  hold  the  prop- 
erty; that  his  wife  would  be  his  partner.  Under  this  arrange- 
ment the  business  was  commenced  and  conducted.  The  hus- 
band gave  his  individual  attention  and  services  to  the  inter- 
ests of  the  firm.  Whether  the  money  embarked  in  the  busi- 
ness really  belonged  to  the  husband  or  the  wife,  the  evidence 
does  not  very  clearly  show. 

In  view  of  the  evidence,  the  court  ought  to  have  given  the 
first  and  fifth  instructions  in  the  series  asked  by  the  appel- 
lants. 
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The  law  is  stated  with  sufficient  accuracv  in  the  instructions 
tliat.  although  the  jury  might  believe  the  appellee  borrowed 
the  money  with  which  the  business  was  commenced,  yet  if 
she  23laced  it  in  the  hands  of  her  husband  to  be  by  him  in- 
vested in  his  name  for  his  own  benefit,  then  the  property 
bought  with  such  money,  as  to  creditors,  M'^ould  belong  to  him, 
and  would  be  liable  to  be  seized  for  his  debts,  and  a  contract 
between  husband  and  wife,  that  a  business  should  be  con- 
ducted in  the  name  of  the  wife,  to  avoid  the  payment  of  debts, 
would  be  void  as  to  creditors,  and  the  property  embarked  in 
the  enterprise  would  be  liable  for  the  husband's  debts.  The 
hypothetical  cases  stated  in  the  instructions  were  involved  in 
the  case,  and  the  jury  ought  to  have  been  required  to  pass 
upon  them.  The  law,  as  stated,  is  in  harmon}^  with  the 
former  decisions  of  this  court,  and  it  was  error  in  the  court 
below  to  refuse  them.  Workman  v.  Price,  47  111.  24;  Wilson 
>7.  Loomis,  55  111.  352. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


COSMAN    ElSENDRATH    et  ol. 


Edward  Knauer  et  al, 

1.  Teover — title  necessa/ry  to  maintain.  It  is  a  general  rule  that,  with- 
out an  absolute  or  special  property  in  the  thing  alleged  to  have  been  wrong- 
fully converted,  trover  can  not  be  maintained,  and  a  right  of  immediate 
possession  before  or  at  the  time  of  the  converson  is  essential. 

2.  Same — special  property.  It  is  the  recognized  law,  that  a  person  hav- 
iug  a  special  property  in  goods  may  maintain  trover  against  asifraTi^'er  who 
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takes  tliem  out  of  liis  actual  possession,  as,  a  sheriff,  a  carrier,  a  factor,  a 
■wareliouseman,  consignee,  a  pawnee  or  trustee,  or  an  agister  of  cattle,  a 
gratuitous  bailee,  or  any  person  who  is  responsible  over  to  his  principal- 

3.  The  nature  of  this  special  property  is  not  very  accurately  defined, 
and  seems  to  depend  upon  the  circumstances  of  the  case.  In  a  strict  sense, 
it  consists  in  the  lawful  custody  of  the  goods  with  a  right  of  detention 
against  the  general  owner;  but  a  lower  degree  of  interest  will  be  sufficient 
against  a  stranger,  for  the  reason  that  a  mere  wrongdoer  is  not  permitted 
to  question  the  title  of  a  person  in  the  actual  possession  of  the  goods, 
whose  possession  he  has  wrongfully  invaded. 

4.  Same — special  property  as  against  owner.  But  where  the  action  was 
brought  against  the  general  owner  or  payee  of  a  bank  check  by  a  mere  depos- 
itary having  no  interest  in  the  same,  under  the  following  circumstances :  The 
drawers  of  the  check  having  bought  real  estate  and  received  a  deed  there- 
for, gave  their  check  to  the  grantors  for  the  price  due  them,  but,  desiring 
an  abstract  of  title  br«<iught  down  to  that  date,  left  the  check  with  the  plain" 
tiff  to  hold  for  the  drawees  until  such  abstract  was  furnished,  and  the 
plaintiff  delivered  the  same  to  the  drawees  to  have  the  same  presented  for 
payment,  with  their  agreement  to  return  it  in  case  of  protest,  but  the  same 
having  been  paid,  they  refused  to  return  the  same,  and  defendants  per- 
formed the  condition  before  suit:  Held,  that  it  was  incumbent  on  the 
plaintiff  in  trover  against  the  drawees  for  the  conversion  of  the  check  to 
show  a  qualified  right  or  interest  in  the  check,  a  jus  in  re,  or  some  fixed 
right  attached  to  it,  either  legal  or  equitable,  in  order  to  recover. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  RuTHVEN  V.  Pike,  for  the  appellants. 

Mr.  Arthur  W.  Windett,  and  Mr.  John  J.  Heerick, 
for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court: 

This  was  an  action  of  trover,  brought  in  the  Superior  Court 
on  the  23d  of  February,  1872,  by  the  Knauer  brothers  against 
Eisendrath  &  Regensburg,  to  recover  for  the  alleged  wrong- 
ful conversion,  by  the  defendants,  of  a  certain  bank  check 
bearing  date  the  third  of  October,  1871,  and  drawn  upon  tlie 
Hibernian  Banking  Association  by  one  Thomas  Carney,  in 
favor  of  the  defendants,  who  were  named  as  payees  therein. 
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Plea  of  general  issue  was  filed^  and  at  the  April  term  of 
said  court,  by  agreement  of  parties,  the  cause  was  submitted 
to  the  court  for  trial  without  a  jury.  The  court  found  the 
defendants  guilty  and  assessed  the  plaintiffs'  damages  at 
§3,397.35. 

Motion  AA^as  made  to  set  aside  the  finding,  which  Avas  over- 
ruled, judgment  given  on  finding,  and  exception  taken. 

The  bill  of  exceptions  purports  to  contain  all  the  CA'idence 
given  on  the  trial. 

The  defendants  bring  the  case  to  this  court  by  appeal,  as- 
signing for  error:  (1.)  That  the  finding  of  the  court  is  un- 
supported by  the  evidence.  (2.)  That  the  court  excluded 
material  and  competent  evidence  offered  by  them  on  the  trial. 

The  chief  circumstances  established  by  what  Ave  conceive 
to  be  the  clear  Aveight  and  preponderance  of  the  evidence  are, 
that  about  the  3d  of  October,  1871,  the  date  of  the  check  in 
question,  the  defendants  sold  to  Carney  a  parcel  of  real  estate 
Avhich,  we  infer,  Avas  situated  in  the  city  of  Chicago,  but  Avhich 
Avas  subject  to  a  mortgage  of  $5000.  The  price  fixed  upon 
the  property  Avas  $8300,  but  Carney  Avas  to  take  it  subject  to 
the  mortgage,  and  pay  the  defendants  $3300  in  cash.  The 
plaintiffs  acted,  in  a  measure,  as  brokers,  in  making  this  trade. 
It  nowhere  distinctly  appears  by  whom  they  were  originally 
employed,  but  the  clear  inference  is,  that  they  Avere  acting  for 
Carney  alone.  The  defendants  Avere  represented  in  all  mat- 
ters, Avhich  they  did  not  attend  to  personally,  by  Nathan  Eisen- 
d rathe 

The  defendants,  their  Avives  uniting  in  the  conveyance,  ex- 
ecuted in  due  form,  as  Ave  assume,  for  no  objection  has  been 
made  to  it,  a  Avarranty  deed  of  the  premises  to  Carney,  Avhich, 
Avith  an  abstract  bringing  the  title  doAvn  to  the  defendants, 
Avas  produced  at  the  office  of  the  plaintiffs.  Carney  Avas  there, 
and  the  deed  of  defendants  Avas  unconditionally  deliA^ered,  so 
far  as  the  grantors  were  concerned.  Carney  Avas  referred,  by 
Nathan  Eisendrath,  to  Theodore  Schintz,  Esq.,  as  being  fa- 
miliar with  the  abstract,  and  directed  to  consult  him.     Upon 
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one  of  the  plaintiffs  remarking  that  the  grantor's  warranty 
was  good,  Carney  then  signed  the  check  in  question,  which 
had  been  filled  up  by  Nathan  Eisendrath,  left  it  with  the  lat- 
ter, and  then  went  to  see  Schintz.  When  he  returned  he  re- 
ported that  Schintz  advised  him  that  the  title  appeared  to  be 
good,  but  the  abstract  only  brought  the  title  down  to  defend- 
ants, and  a  further  abstract  should  be  obtained  bringing  it 
down  to  the  present  time.  Whereupon,  as  Nathan  Eisendrath 
testifies,  he  volunteered  to  leave  the  check  with  the  plaintiffs 
until  that  should  be  done.  One  of  the  plaintiffs  testifies,  how- 
ever, that  Carney  laid  it  down  on  their  table,  with  directions, 
in  substance,  to  deliver  it  to  defendants  when  everything  was 
right. 

There  is  some  conflict  between  these  witnesses  in  respect  to 
the  person  from  whom  the  plaintiffs  received  the  check. 
Knauer's  testimony  is  not  very  satisfactory.  He  admits  that 
he  was  very  busy  with  other  matters  at  the  time.  He  states 
that  the  check  was  permitted  to  lie  a  long  time  on  the  table 
without  being  in  anybody's  immediate  care ;  and  besides,  he 
is  one  of  the  parties  to  the  suit,  while  Eisendrath  is  not  a 
party  and  is  wholly  disinterested,  except  as  to  his  relationship 
to  one  of  the  defendants,  and  the  fact  of  his  agency. 

Knauer  does  not  pretend  to  deny  Eisendrath's  statement 
that  Carney  delivered  the  check  to  him,  and  Carney  was  not 
called  as  a  witness  at  all.  Assuming  both  of  these  witnesses 
to  be  honest,  as  we  are  bound  to  do,  yet,  under  all  the  circum- 
stances disclosed,  Eisendrath  is  entitled  to  greater  credit  than 
Knauer. 

If  Eisendrath,  after  the  delivery  of  the  check  by  Carney  to 
him,  left  it  with  the  plaintiffs  to  be  held  until  they  produced 
the  additional  abstract,  then  the  defendants  were  plaintiffs' 
principals  or  bailors,  instead  of  Carney. 

But  conceding  that  the  finding  of  the  court  below  upon  this 
fact  ought  to  be  held  conclusive,  then  how  does  the  case 
stand  ? 

Before  the  additional  abstract  could  be  obtained,  the  great 
fire   came,  which   destroyed    the  records    and  suspended    all 
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operations  iii  the  abstract  line  for  a  considerable  period  of  time. 
But  before  the  commencement  of  this  suit,  and  as  soon  as 
practicable,  such  additional  abstract  was  obtained  and  pre- 
sented to  the  plaintiffs.  It  is  conceded  that  it  shows  a  com- 
plete title  in  the  defendants,  except  the  $5000  mortgage,  which 
Carney  assumed. 

Soon  after  the  making  of  the  deed  and  check,  a  controversy 
arose  between  Carney  and  the  defendants  in  respect  to  some 
back  interest  on  the  mortgage,  amounting  to  $125,  which 
Carney  claimed  defendants  should  pay.  The  latter  then 
requested  Carney  to  give  up  the  trade  and  return  their  deed, 
but  which  he  refused  to  do.  They  then  paid  that  sum  to  the 
plaintiffs  for  Carney. 

After  the  fire,  the  defendants  became  exceedingly  uneasy  in 
regard  to  their  situation.  They  had  parted  with  their  deed 
to  Carney,  and  the  latter  had,  as  the  plaintiffs'  own  agent  ad- 
mitted, delivered  his  check  to  such  agent  for  $3300.  It  nat- 
urally enough  occurred  to  them  that  if  the  check  was  so  de- 
livered, the  law  imposed  upon  them  the  duty  to  present  it 
within  a  reasonable  time;  if  they  failed  to  do  so,  and  Carney 
had  the  funds  at  the  bank  with  which  to  pay  it,  and  the  bank 
should  fail  in  consequence  of  the  great  fire,  or  for  any  other 
cause,  the  loss  would  fall  upon  them.  To  obtain  the  addi- 
tional abstract  at  that  time  was  impossible.  Stimulated  by 
this  anxiety,  the  defendants  made  frequent  applications  to  tlie 
plaintiffs  for  the  check,  for  the  purpose  of  protecting  them- 
selves. As  often  as  they  applied  they  were  told  by  the  plain- 
tiffs that  the  check  was  already  worthless;  that  Carney  had 
stopped  payment  of  it.  One  of  the  defendants,  Cosman 
Eisendrath,  insisted  that  he  must  have  it  presented  then  and 
protested,  and  requested  Edmund  Knauer  to  go  with  him  to 
the  bank,  make  the  demand  and  have  it  protested.  Knauer 
assured  defendants  that  the  check  was  worthless,  excused  him- 
self from  going,  for  want  of  time,  and  finally  said,  as  he  testifies: 
"Well,  Mr.  Eisendrath,  if  you  want  to  do  that,  here  in  the 
presence  of  my  two  clerks  I  will  hand  you  this  check  over, 
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if  you  will  give  me  your  word  as  a  gentleman  you  will  I'eturn 
the  check  after  you  have  protested  it." 

Knauer  swears  that  Eisendrath  assented  to  this,  and  took 
the  check  under  that  promise.  Eisendrath  says  himself  that 
he  agreed  to  return  the  check  if  payment  was  refused  and  it 
was  protested;  that  if  it  was  w^orthless  he  did  not  want  it; 
but  that  nothing  was  said  about  returning  it  if  the  check  was 
good  and  was  not  protested,  and  this  is  not  controverted. 

It  turned  out,  however,  that  all  of  plaintiffs'  representations 
to  defendants  that  the  check  was  worthless,  payment  had  been 
stopped,  and  that  it  would  not  be  paid,  and  by  which  defend- 
ants were  induced  to  make  the  promise  to  return  it  after  they 
had  protested  it,  were  false,  for,  upon  presentation  of  the 
check  at  the  bank  on  which  it  was  drawn,  it  was  promptly 
paid. 

Upon  this  state  of  facts  the  action  of  trover  was  brought 
by  the  Knauers  against  the  defendants,  the  payees  in  the  check, 
and  the  court  has  rendered  judgment  for  the  full  amount  of 
the  check  with  interest  from  the  time  of  its  payment. 

Can  this  judgment  be  sustained?  This  question  involves 
two  propositions:  (1.)  Whether  the  proof •  shows  a  cause  of 
action  in  plaintiffs.  (2.)  If  it  does,  whether  they  were  enti- 
tled to  recover  the  full  amount  of  the  check 

First,  then,  as  to  the  cause  of  action.  It  is  a  general  rule 
that,  without  an  absolute  or  special  property  in  the  thing  al- 
leged to  have  been  wrongfully  converted,  trover  can  not  be 
maintained.  1  Chit.  PL  149.  And  a  right  of  immediate  pos- 
session before  or  at  the  time  of  the  conversion  is  essential. 

It  is  the  recognized  law,  that  a  person  having  a  s/^eczaZ  prop- 
erty in  goods  may  maintain  trover  against  a  stranger  who 
takes  them  out  of  his  actual  possession,  as,  a  sheriff,  a  carrier, 
a  factor,  a  warehouseman,  consignee,  a  pawnee,  or  trustee,  or 
an  agister  of  cattle,  or  a  gratuitous  bailee,  or  any  person  who 
is  responsible  over  to  his  principal.     1  Chit.  PI.  151. 

In  all  of  these  cases  the  action  is  said  to  lie  in  favor  of  the 
person  having  a  special  property  in  goods  against  a  stranger 
26— 64th  III. 
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who  takes  them  out  of  the  ac^wa?  possession  of  such  person. 
The  nature  of  this  special  property,  essential  to  the  action 
of  trover,  is  not  very  accurately  defined,  and  seems  to  be  de- 
pendent upon  the  circumstances  of  the  case.  Greenleaf, 
speaking  of  it,  under  the  head  of  trover,  says:  "Special  prop- 
erty, in  a  strict  sense,  may  be  said  to  consist  in  the  lawful  cus- 
tody of  the  goods,  with  a  right  of  detention  against  the  gen- 
eral owner;  but  a  lower  degree  of  interest  will  sometimes 
suffice  against  a  straiiger,  for  a  mere  wrongdoer  is  not  permitted 
to  question  the  title  of  a  person  in  the  actual  possession  and 
custody  of  the  goods,  whose  possession  he  has  wrongfully  in- 
vaded."    2  Greenleaf  Ev.  sec.  637. 

This  case  was  tried  and  decided  in  the  court  below  as  though 
it  belonged  to  the  class  of  cases  where  goods  are  taken  by  a 
stranger  from  the  actual  possession  of  the  plaintiff;  but  it 
clearly  does  not,  and  the  plaintiffs  were  bound  to  prove  a 
special  property  in  themselves  in  a  substantial  sense.  It  was 
incumbent  upon  them  to  show  a  qualified  right  or  interest  in 
the  thing,  a  j\is  in  re,  or  some  fixed  right  attached  to  it, 
either  equitable  or  legal.  This  principle  is  recognized  in  the 
case  of  Chichering  v.  Raymond,  15  111.  362. 

Perceiving  the  application  of  this  principle,  the  plaintiffs' 
counsel  asserts  that  they  had  a  lien  upon  the  check  for  their 
commissions.  This  was  an  essential  part  of  their  case,  and 
should  have  been  shown  by  proof.  There  is  not  a  fact  or  cir- 
cumstance in  the  case  upon  which  to  base  a  claim  against  the 
defendants  for  commissions,  and  the  evidence  tends  strongly 
to  show  that  plaintiffs  were  acting  solely  for  Carney. 

It  would  be  an  extraordinary  position  for  counsel  to  take, 
that,  because  they  had  a  claim  against  Carney  for  commissions, 
they  therefore  had  a  lien  upon  the  check  he  gave  to  pay  the 
defendants  the  purchase  price  of  the  land  they  had  sold  to 
Carney. 

Again,  it  is  said  that  the  defendants  were  precluded  from 
questioning  plaintiffs'  property  in  the  check  by  their  promise 
to  return  it. 
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What  was  that  promise?  The  plaintiffs,  when  asked  to  de- 
liver over  the  check  to  defendants,  had  never  once  refused 
upon  the  ground  that  the  conditions  of  an  escroio  had  not 
been  complied  with,  or  on  the  ground  that  they  had  any  lien 
upon  it,  but  always  for  the  pretended  reason  that  it  was  worth- 
less; that  payment  of  it  had  been  stopped.  Upon  these  rep- 
resentations, defendants  promised  to  return  it  after  it  was  pro- 
tested. The  very  terms  on  which  they  delivered  it  over  to 
defendants  carried  with  them  an  implied  authority  to  present 
the  check  for  payment,  because  such  presentment  was  indis- 
pensable to  a  protest,  and  that  was  an  authority  to  receive 
payment,  if  it  was  honored.  Defendants  never  promised  to 
return  the  check,  or  the  proceeds,  if  it  was  honored.  They 
were  to  return  the  check  only  in  case  payment  was  refused 
and  it  was  protested,  and  it  is  proper  to  observe,  right  here, 
that  if  the  statement  of  Nathan  Eisendrath  is  true,  and  we 
think  it  is,  that  he  received  the  check  from  Carney,  and  him- 
self left  it  with  plaintiffs  until  the  additional  abstract  was  fur- 
nished, then  the  relation  of  bailors  and  bailees  existed  solely 
between  defendants  and  plaintiifs,  and  it  was  entirely  compe- 
tent for  the  parties  to  terminate  it  altogether,  or  conditionally, 
as  they  chose. 

But  suppose  the  check  had  not  been  delivered  by  Carney 
to  Nathan  Eisendrath.  Carney  was  to  have  no  credit  for  the 
purchase  money.  Payment  was  to  be  cotemporaneous  with 
the  delivery  of  the  deed.  The  evidence  clearly  shows  that 
the  defendants  had  made  an  unconditional  delivery  of  their 
deed,  and  that  Carney  had  accepted  it. 

Nathan  Eisendrath  testifies  to  facts  which  amount  to  ac- 
ceptance. He  is  corroborated  by  the  fact  of  Carney's  subse- 
quent refusal  to  return  it,  and  his  exacting  payment  of  back 
interest.  Defendants  were  therefore  entitled  to  the  immediate 
payment  of  the  purchase  money.  Nevertheless,  if  Carney  did 
not  deliver  the  check  to  them  or  their  agent,  but  delivered  it 
as  an  escrow  in  the  hands  of  plaintiffs,  to  be  delivered  over  to 
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defendants  when  they  furnished  to  plaintiffs  the  additional  ab- 
stract showing  title  in  defendants  down  to  time  of  convey- 
ance, the  defendants  would  acquire  no  title  in  the  check  until 
performance  of  the  condition ,  but  upon  such  performance,  the 
depositaries  of  the  escroiv  were  bound  to  deliver  it  to  defend- 
ants. They  were  as  much  bound  to  deliver  the  check  on  per- 
formance of  the  condition  as  they  were  to  withhold  it  until 
))erformance.      2  Washburn  on  Real  Property,  615. 

The  condition  was  fully  performed  before  the  commence- 
ment of  this  suit,  so  that  defendants  were,  in  any  view,  law- 
fully entitled  to  the  check  before  suit  brought. 

Suppose  defendants  had  acquiesced  in  and  paid  over  to 
plaintiffs  the  amount  of  this  judgment.  What  would  have 
been  their  position  then,  in  respect  to  the  purchase  money  for 
their  land?  Plaintiffs'  counsel  says  his  clients  would  then 
have  held  the  money  in  lieu  of  the  check. 

True,  but  they  would  have  held  it  as  damages  recovered  for 
the  wrongful  conversion  of  the  check  as  their  own  property. 
The  judgment  would  have  been  conclusive  upon  them  both  as 
to  the  right  of  property  and  measure  of  damages. 

Will  counsel  seriously  contend  that  defendants  could  pay 
this  judgment,  then  turn  around  and  maintain  an  action  to 
recover  it  back  ?  Such  an  action  would  be  against  first  prin- 
ciples. The  record  in  this  case  would  conclude  them,  both  in 
law  and  in  equity,  from  denying  property  in  the  check  in  the 
plaintiffs. 

What  new  case  could  they  make?  Every  fact  affecting  de- 
fendants' right  to  the  check,  both  at  the  time  of  the  alleged 
conversion  and  intervening  that  and  the  commencement  of  the 
suit,  was  given  in  evidence  in  this  case,  and  adjudicated  upon 
either  as  pertaining  to  the  cause  of  action  or  measure  of  dam- 
ages. 

Suppose  A  brings  trover  against  B  for  the  wrongful  con- 
version of  A's  horse,  and  between  the  time  of  the  alleged  con- 
version and  the  commencement  of  the  suit,  the  horse  is  levied 
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upon  and  taken  out  of  B's  possession  by  virtue  of  an  execu- 
tion against  A,  sold  and  applied  in  payment  of  A's  debt ;  upon 
the  trial  B  proves  these  facts  and  urges  them  in  mitigation  of 
damages,  but  the  court  rules  against  it  and  gives  judgment  for 
the  full  value  of  the  horse,  which  B  acquiesces  in  and  pays. 
Now,  by  the  general  rule  of  law,  the  payment  of  the  judg- 
ment would  operate  to  vest  B  with  the  legal  title  to  the  horse. 
But  he  has  lost  the  horse,  and  it  has  gone  to  pay  A's  debt, 
while  he  has  been  compelled  to  pay  the  full  value.  Could  he, 
while  that  judgment  remained  unreversed,  maintain  any  ac- 
tion against  A,  upon  the  special  circumstances?  Clearly  not. 
He  should  have  appealed  and  corrected  the  error  of  the  court 
in  disregarding  the  matter  in  mitigation  of  damages.  When 
the  law  is  properly  administered,  it  is  in  harmony  with  itself. 

Now  suppose  that,  instead  of  seeking  to  recover  the  money 
back  of  plaintiffs,  defendants  should  sue  Carney  for  the  pur- 
chase money.  He  occupies  a  position  that  is  entirely  unaf- 
fected by  this  judgment.  He  is  neither  party  nor  privy.  He 
could  plead  payment,  and  sustain  his  plea  by  showing  a  deliv- 
ery of  his  check  to  Nathan  Eisendrath,  and  the  actual  receipt 
of  the  money  upon  it,  by  his  vendors. 

It  is  manifest,  therefore,  that  if  this  judgment  is  permitted 
to  stand,  the  appellants  have  lost  the  consideration  for  their 
land  without  any  fault  on  their  part,  and  the  appellees  would 
hold  the  amount  of  the  judgment  without  any  just  or  legal 
claim  for  such  recovery. 

This  view  makes  it  unnecessary  to  consider  the  question  as 
to  the  rejection  of  evidence. 

AVe  are  inclined  to  hold  that  the  plaintiffs  had  not  even  a 
technical  cause  of  action.  But  assuming  that  they  had,  it  was 
clearly  erroneous  to  allow  them  to  recover  for  the  full  amount 
of  the  check,  as  though  it  had  been  taken  out  of  their  actual 
possession  by  a  stranger  and  wrongdoer. 

The  judgment  of  the   court   below  must   be   reversed  and 

the  cause  remanded. 

Judgment  reversed. 
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Annie  D.  Way 

V. 

Alonzo  Way. 

1.  DrvoncB— jurisdiction  dependent  upon  residence  in  the  State.  All 
suits  for  divorce  must  be  commenced  in  the  county  where  the  complain- 
ant resides ;  and  he  must  have  resided  in  the  State  for  one  year  previous 
to  the  filing  of  the  bill,  unless  the  ofl'ense  was  committed  within  the 
State,  or  whilst  one  or  both  the  parties  resided  therein. 

2.  Residence  of  the  complainant  in  this  State  is  essential  to  the 
jurisdiction  of  the  court  in  all  suits  for  divorce.  If  the  offense  was 
committed  without  the  State,  and  neither  party  resided  here,  a  residence 
of  one  year  is  required.  If  the  offense  was  committed  within  the  State, 
and  neither  party  was  a  resident  at  the  time;  or  if  committed  without  the 
State,  and  one  or  both  parties  resided  here,  then  actual  residence  must  still 
exist,  to  confer  the  right  to  sue,  but  not  a  residence  for  one  year. 

3.  Same — residence  defined.  Although  the  word,  "residence,"  is  not  the 
same  in  meaning  with  the  word,  "domicile" — a  residence  being  more  tran- 
sient in  its  nature — yet,  within  the  meaning  of  the  divorce  act,  there  must 
be  some  intent  of  permanent  business  or  stay.  It  can  not  be  acquired  by 
going  to  a  place  with  the  purpose  of  returning  immediately,  or  by  a  visit 
to  this  State  to  bring  a  suit,  wbile  the  party's  domicile  and  business  is  in 
another  State. 

4.  Same — want  of  jurisdiction — how  taken  advantage  of.  Where  the 
facts  necessary  to  give  the  court  jurisdiction  are  stated  in  a  bill  for  di- 
vorce, which  are  denied  by  answer,  the  question  of  jurisdiction  becomes 
one  of  fact,  to  be  determined  on  the  hearing,  and  is  not  waived ;  and 
when,  during  the  progress  of  the  trial,  the  want  of  jurisdiction  clearly 
appears,  it  is  the  duty  of  the  court  to  dismiss  the  bill. 

5.  Construction  of  statutes — rule  of.  The  intention  of  a  statute 
must  be  sought  in  the  words,  and  courts  have  no  right  to  suppose  that  the 
legislature  intend  anything  different  from  their  natural  import.  Where  a 
statute  needs  construction,  every  part  of  it  must  be  considered,  so  that  the 
whole  may  harmonize,  it  never  being  presumed  that  any  portion  was  in- 
tended to  be  without  a  meaning. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Howe  &  Russell,  for  the  appellant. 

Mr.  Joseph  Pfirshing  and  Mr.  Y.  T.  Kenny,  for  the 

appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  solution  of  one  question  against  the  complainant  dis- 
poses effectually  of  this  case,  and,  therefore,  we  shall  not  enter 
upon  a  discussion  of  the  numerous  errors  assigned. 

The  bill  commences  as  follows:  "Your  orator,  of  the  city 
of  Chicago,  Cook  county,  Illinois,"  and  subsequently  alleges 
that  the  complainant  is  an  actual  resident  of  this  State.  We 
shall  not  question  these  allegations  to  be  a  substantial  com- 
pliance with  the  requirement  of  the  statute,  that  proceedings 
for  a  divorce  shall  be  had  in  the  county  where  the  complain- 
ant resides. 

The  bill  further  charges  that  the  defendant  committed 
adultery  with  one  Richmond,  in  the  city  of  Chicago,  county 
of  Cook,  and  State  of  Illinois. 

The  answer  expressly  denies  the  charge  of  adultery,  and 
that  the  complainant  resided  in  this  State,  either  at  the  time 
of  filing  the  bill  or  at  the  time  of  the  alleged  offense;  and 
avers  that  the  defendant  was  not  a  resident  of  this  State  at 
the  time  the  offense  of  adultery  is  alleged  to  have  been  com- 
mitted. 

Thus  it  will  be  seen  that  a  direct  issue  was  presented  as  to 
the  residence  of  complainant  in  this  State  at  the  time  of  filing 
the  bill. 

The  only  evidence  as  to  the  fact  of  residence,  on  the  part  of 
complainant,  was  his  own,  and  we  quote  his  language  from  the 
the  record :  "  That  he  resided  in  Haverhill,  State  of  Massa- 
chusetts, and  had  resided  there  for  the  past  year;  that  he  was 
carrying  on  the  business  of  a  merchant  tailor;  that  he  came 
to  Chicago  three  or  four  days  prior  to  the  commencement  of 
this  suit," 
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He  says,  in  another  portion  of  his  testimony,  that  he  had 
resided  in  Iowa,  and  having  heard  of  the  adultery  of  his  wife 
in  Chicago,  he  shipped  her  goods  to  Haverhill  and  his  own  to 
Chicago,  and  concluded  that  he  would  not  live  with  her 
longer;  "that  one  of  his  objects  was  to  get  a  divorce;  that  he 
intended,  if  a  favorable  opportunity  occurred,  to  remain  there 
and  engage  in  business — namely,  in  Chicago;  and  that  no 
such  opportunity  occurred,  and  in  about  three  months  after, 
he  returned  to  Haverhill  and  went  into  business  there." 

The  proof  is  conclusive  that,  at  the  time  of  the  commence- 
ment of  the  suit,  and  during  its  progress,  both  parties  were 
actual  residents  of  the  State  of  Massachusetts. 

The  direct  question  is,  therefore,  presented:  Upon  the  hear- 
ing, liad  the  court  jurisdiction  to  render  the  decree,  and  dis- 
solve the  contract  of  marriage? 

It  is  contended  that  the  objection  to  the  jurisdiction  should 
have  been  taken  before  the  trial  on  the  merits.  This  could 
not  have  been  done,  for  the  bill  alleged  all  the  facts  necessary 
to  confer  jurisdiction.  The  question  of  jurisdiction,  then, 
became  one  of  fact,  to  be  determined  upon  the  hearing.  It 
might,  perhaps,  have  been  presented  by  motion  after  the  evi- 
dence was  heard ;  but  it  was  raised  by  an  instruction  asked 
and  refused.  When  the  want  of  jurisdiction  clearly  appeared 
during  the  progress  of  the  trial,  it  was  the  right  and  duty  of 
the  court,  under  the  pleadings,  to  have  dismissed  the  bill. 

The  case  of  Peeples  v.  Peeples,  19  111.  269,  is  not  in  point. 
In  that  case,  the  want  of  jurisdiction  was  apparent  on  the 
face  of  the  bill.  It  disclosed  that  the  complainant  resided  in 
one  county  and  filed  her  bill  in  another.  The  defendant  filed 
his  answer,  and  made  no  objection  until  after  trial  and  ver- 
dict, and  thereby  waived  the  objection. 

In  this  case,  the  court  had  jurisdiction,  if  the  bill  was 
true.  Its  truth  was  denied,  and  when  the  complainant  failed 
to  sustain  his  allegations  by  proof,  the  question  of  the  juris- 
diction of  the  court,  for  the  first  time,  arose. 
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The  court  was  asked,  in  behalf  of  the  defendant,  to  instruct 
the  jury  that  if  the  complainant,  at  the  time  of  filing  the  bill, 
did  not  have  an  actual  residence  in  Cook  county,  he  was  not 
entitled  to  a  verdict.  This  was  refused,  and  the  jury  were  in- 
structed that  residence  in  the  county  or  State  is  not  necessary, 
if  the  act  of  adultery  was  committed  in  the  county  in  which 
the  suit  was  brought.  If,  by  a  proper  construction  of  our 
statute,  the  court  had  not  jurisdiction,  then  even  consent  of 
the  parties  would  not  give  it. 

There  was  sufficient  evidence  to  justify  the  inference  that 
the  defendant  had  been  guilty  of  adultery  in  the  county  of 
Cook. 

Did  proof  of  this  fact,  without  proof  of  residence  in  the 
county,  confer  jurisdiction?  The  provisions  of  the  statute, 
which  must  control  the  answer  to  this  question,  are  the  fol- 
lowing: 

"  Sec.  2.  The  proceeding  shall  be  had  in  the  county  where 
the  complainant  resides,  and  the  process  may  be  directed  to 
any  county  in  the  State. 

"  Sec.  3.  No  person  shall  be  entitled  to  a  divorce,  in  pur- 
suance of  the  provisions  of  this  chapter,  who  has  not  resided 
in  the  State  one  whole  year  previous  to  filing  his  or  her  peti- 
tion, unless  the  oifeuse  or  injury  complained  of  was  commit- 
ted within  this  State,  or  whilst  one  or  both  of  the  parties 
resided  in  this  State."     Rev.  Stat.  1845,  197. 

Counsel  for  appellee  contend  that  section  2  merely  estab- 
lishes a  rule  of  practice,  and  not  a  condition  precedent  to 
jurisdiction,  and  that  even  the  citizen  of  the  State  is  required 
to  institute  his  suit  for  a  divorce  in  the  county  where  he  re- 
sides;  but  when  the  act  is  committed  here,  jurisdiction  is 
given  without  any  residence,  and  section  2  only  requires  that 
the  complaining  party  shall  file  his  bill  in  the  county  where 
he  resides.  If  no  residence  is  required  in  the  given  case,  it 
is  difficult  to  comprehend  how  the  requirement  that  the   bill 
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shall  be  filed  in  the  county  in  which  the  complainant  resides, 
can  be  complied  with,  and  when  in  fact  no  residence  has  been 
obtained. 

No  reason  has  been  assigned  why  this  provision  is  a  mere 
rule  of  practice,  and  a  compliance  with  it  not  essential  to 
jurisdiction;  and,  we  apprehend,  none  can  be  given.  The 
language  is  comprehensive  enough  to  embrace  all  suits  for 
divorce,  whether  for  offenses  committed  without  or  within  the 
State.  The  construction  contended  for  would  fritter  away 
one  section  of  the  statute  as  to  non-residents,  and  make  it 
operative  as  to  residents.  The  legislature  certainly  never 
intended  the  distinction,  that  the  resident  must  sue  in  the 
county  of  his  residence,  and  the  non-resident  might  sue  in 
any  county  in  the  State. 

We  have  analogous  statutes,  establishing  rules  of  practice, 
a  compliance  with  which  is  necessary  to  jurisdiction.  The 
chancery  act  requires  suits  in  equity  to  be  commenced  in  the 
circuit  court  of  the  county  in  which  the  defendants,  or  the 
major  part  of  them,  reside.  So,  according  to  the  statutes  in 
relation  to  dower  and  partition,  the  bills  must  be  filed  in  the 
counties  where  the  lands,  or  the  major  part  of  them,  lie. 
Without  a  conformance  with  these  requirements,  the  court 
Avould  not  have  jurisdiction. 

In  the  ascertainment  of  the  meaning  of  a  statute,  it  is  well 
to  keep  in  view  the  rules  of  interpretation  which  should  con- 
trol. The  intention  must  be  sought  in  the  words;  and  courts 
have  no  right  to  suppose  that  the  legislature  intended  any- 
thing different  from  their  natural  import.  When  a  statute 
needs  construction,  every  part  of  it  must  be  considered,  so 
that  the  whole  may  harmonize;  for  it  is  never  to  be  presumed 
that  the  legislature  intended  any  portion  to  be  without  mean- 
ing. 

What,  then,  was  the  intention  in  the  enactment  of  the  last 
clause  of  section  2?  Thg  words  are  simple  and  expressive, 
and  the  meaning  would  seem  to  be  obvious.  The  bill  shall 
be  filed  in  the  county  in  which  the  complainant  resides.     The 
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language  is  imperative,  and  excludes  the  right  to  commence 
proceedings  in  any  other  county  than  the  one  in  which  the 
residence  of  the  complainant  is  fixed.  Residence  is  made  a 
jirerequisite  to  the  existence  of  the  right  to  file  the  bill.  The 
character  of  the  residence  we  shall  notice  in  the  sequel. 

The  subsequent  section  did  not  change  or  remove  the  con- 
dition imposed  in  the  second.  It  rather  strengthens  the  view 
we  have  taken,  by  fixing  definitely  the  term  of  residence,  and 
then  makes  two  exceptions,  not  to  the  fact  or  requirement, 
but  to  the  term  of  residence. 

If  the  intention  had  been  to  dispense  with  residence  en- 
tirely, in  the  excepted  case,  it  might  easily  have  been  done, 
by  adding,  after  the  words  in  the  second  section,  "the  pro- 
ceedings shall  be  commenced  in  the  county  where  the  com- 
plainant resides,"  the  words,  "unless  the  offense  or  injury 
was  committed  within  this  State."  The  second  section  is 
distinct,  positive  and  absolute,  as  to  the  county  in  which  the 
suit  shall  be  commenced,  and  as  to  the  fact  of  residence  of 
the  complaining  party.  It  must  control,  independent  of  the 
subsequent  section.  The  third  section  still  requires  a  resi- 
dence, and  of  one  year  under  some  circumstances. 
/  The  correct  reading  of  the  two  sections  is  as  follows :  All 
suits  for  divorce  must  be  commenced  in  the  county  where  the 
complainant  resides;  and  he  must  have  resided  in  the  State 
for  one  year  previous  to  filing  the  bill,  unless  the  offense  was 
committed  within  the  State,  or  whilst  one  or  both  of  the  par- 
ties resided  therein. 

Residence  of  the  party  injured  is  essential  to  jurisdiction. 
If  the  offense  was  committed  without  the  State,  and  neither 
party  resided  here,  a  residence  of  one  year  is  required.  If  the 
offense  was  committed  within  the  State,  and  neither  party  was 
a  resident  at  the  time;  or  if  committed  without  the  State,  and 
one  or  both  parties  resided  here,  then  actual  residence  must 
still  exist,  to  confer  the  right  to  sue,  but  not  a  residence  for 
one  year. 
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It  only  remains  to  inquire  as  to  the  meaning  of  the  word, 
"reside,"  as  used  in  the  statute. 

It  can  not  be  supposed  that  the  legiskiture  intended  to  give 
a  status  in  the  courts,  and  the  right  to  apply  for  a  divorce  to 
citizens  of  other  States,  when  they  had  no  dwelling  place  and 
no  permanent  business  amongst  us.  With  such  privileges, 
our  courts  would  be  cumbered  with  causes  for  dlivorce,  based 
upon  the  offenses  of  every  truant  husband  or  wayward  wife, 
who,  during  a  brief  sojourn  in  the  State  or  a  rapid  transit 
through  it,  violated  the  marital  vow. 

Something  more  must  have  been  intended  than  that  the 
complainant  should  merely  have  an  existence  in  the  county 
Avhere  the  suit  is  commenced. 

InWiUiamson  v.  Parisien,  1  Johns.  Ch.  388,  a  bill  for  divorce 
was  filed.  The  statute  of  New  York,  construed  in  the  opin- 
ion, was  that  the  injured  party,  in  suits  for  divorce,  must  be 
"an  actual  resident  in  the  State  at  the  time  of  the  adultery 
and  at  the  time  of  the  exhibiting  of  the  bill." 

Chancellor  Kent  said  the  party  must  take  up  his  residence 
in  the  State,  with  a  bona  fide  intent,  with  the  animus  manendi, 
before  he  can  bring  himself  within  the  policy  or  the  language 
of  the  statute. 

The  view  of  the  learned  Chancellor  may  have  been  induced 
somewhat  by  the  prefix,  "actual,"  before  "resident;"  but 
still  the  statute  only  required  a  residence,  and  not  a  domicile, 
and  it  was  held  that  the  residence  must  have  been  taken  up 
Avith  a  permanent  intent.  While  a  man  can  have  but  one 
domicile,  he  may  have  several  residences ;  and  though  the 
residence  is  more  transient  in  its  nature,  there  must  be  some 
intent  of  permanent  business.  It  can  not  be  acquired  by  go- 
ing to  a  place  with  the  purpose  of  retiring  immediately. 
When  the  domicile  and  entire  business  are  within  another 
jurisdiction,  residence  can  not  be  obtained  by  a  visit  to  this 
State  merely  for  the  institution  of  the  suit,  without  any  other 
intention. 
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The  meaning  of  the  words^  "  residing  in  this  State/'  was 
passed  upon  by  this  court  in  Board  of  Supervisors  v.  Davenport, 
40  111.  197.  The  question  was  as  to  the  amenability  of  a 
person  to  the  taxing  power  of  the  State.  The  court  say  that, 
though  a  man  may  have  a  domicile  in  another  State,  he  may 
liave  also  a  residence  in  tbis  State;  but  that  a  resident  is  one 
who  dwells  in  a  place  for  some  continuance  of  time,  for  busi- 
ness or  other  purposes;  that  a  transient  visit  to  a  place  will 
not  make  a  person  a  resident,  but  that  he  must  have  a  regular 
and  permanent  business  there. 

In  the  matter  of  Wrigley,  8  Wendell,  134,  the  Chancellor 
said:  "'Inhabitancy'  and  ^residence'  do  not  mean  precisely 
the  same  thing  as  'domicile,'  when  the  latter  term  is  applied 
to  successions  to  ^^ei'sonal  estate,  but  they  mean  a  fixed  and 
permanent  abode  or  dwelling  place  for  the  time  being,  as  con- 
tra-distinguished from  a  more  temporary  locality  of  exist- 
ence." 

In  Frost  v.  Brishin,  19  Wend.  11,  the  words,  "shall  not 
have  been  a  resident  of  this  State  for  at  least  one  month  pre- 
vious to  the  commencement  of  a  suit  against  him,"  were 
construed.  The  court  held  that  the  transient  visit  of  a  person 
for  a  time  at  a  place,  did  not  make  him  a  resident  while  there; 
that  something  more  was  necessary  to  entitle  him  to  that  char- 
acter. "  There  must  be  a  settled,  fixed  abode ;  an  intention 
to  remain  permanently,  at  least,  for  a  time,  for  business  or 
other  purposes,  to  constitute  residence,  within  the  legal  mean- 
ing of  that  terra." 

In  the  matter  oi  Fitzgerald,  2  Caines'  E,.  317,  an  application 
was  made  to  supersede  an  attachment  issued  against  the  prop- 
erty of  an  absconding  debtor.  The  law  required  that  he  prove 
himself  "a  resident  within  the  State.''  The  debtor  was  in  the 
State  on  a  commercial  adventure,  and  the  court  held  that  the 
words  did  not  mean  a  residence  of  a  temporary  nature,  but 
one  permanent  and  fixed. 

In  this  case,  the  complainant  was  here  for  the  temporary 
purpose  of  his  suit,  when  his  domicile  and  business  were  in 
Massachusetts. 
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A  wise  policy  requires  us  to  hold  that  he  came  into  this 
jurisdiction  merely  to  procure  a  divorce,  without  any  bona 
fide  intention  of  residence  or  regular  business  here,  and  with 
the  intention  of  immediate  return  to  his  domicile  and  business 
in  another  State,  and  that  the  court  acquired  no  jurisdiction 
of  the  relation  between  the  parties. 

Though  a  suit  for  a  divorce,  upon  its  face,  is  a  mere  contro- 
versy between  the  parties  to  the  record,  yet  the  public  occupies 
the  position  of  a  third  party.  Society  has  an  interest  in  every 
marriage,  and  it  is  the  duty  of  the  State,  in  the  conservation 
of  the  public  morals,  to  guard  the  relation,  and  to  see  that 
the  status  of  all  applicants  for  its  dissolution  should  be  estab- 
lished. 

The  decree  is  reversed  and  the  bill  dismissed. 

Decree  reversed. 


John  L.  Maksh 

V. 

The  Fairbuey,  Pontiac  and  Northwestern  Rail- 
way Company  et  al. 

Specific  performance — of  a  contract  on  the  pa/rt  of  a  railroad  company 
to  locate  depots  at  particular  points — whether  will  be  enforced.  Equity  will 
not  enforce  the  specific  performance  of  a  contract  on  the  part  of  a  railway 
company  to  locate  passenger  and  freight  depots  at  a  particular  point  and 
at  no  other  point  in  a  town,  the  enforcement  of  such  contract  being  re- 
garded as  against  public  policy. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county ; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 
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Mr.  A.  E.  Haeding,  and  Mr.  J.  B.  Young,  for  the  plain- 
tiff in  error. 

Mr.  L.  E.  Payson,  and  Messrs.  Pillsbury  <fe  Lawrence, 
for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  to  enforce  the  specific 
performance  of  a  contract  made  by  the  Fairbury,  Pontiac  and 
Northwestern  Railway  Company  "to  locate  passenger  and 
freight  depots  of  said  road  in  Marshes  addition  to  Fairbury, 
and  at  no  other  point  in  said  town." 

The  court  below  sustained  a  demurrer  to  the  bill,  and  dis- 
missed it.  ' 

This  is  not  a  case  which  concerns  merely  the  private  inter- 
ests of  two  suitors.  It  is  a  matter  where  the  public  interest 
is  involved.  Railroad  companies  are  incorporated  by  authority 
of  law  not  for  the  promotion  of  mere  private  ends,  but  in 
view  of  the  public  good  they  subserve.  It  is  the  circum- 
stance of  public  use  which  justifies  the  exercise  on  their 
behalf  of  the  right  of  eminent  domain  in  the  taking  of  pri- 
vate property  for  the  purpose  of  their  construction.  They 
have  come  to  be  almost  a  public  necessity,  the  general  welfare 
being  largely  dependent  upon  these  modes  of  inter-communi- 
cation, and  the  manner  of  carrying  on  their  operations. 

The  specific  execution  of  a  contract  in  equity  is  a  matter 
not  of  absolute  right  in  the  party,  but  of  sound  discretion  in 
the  court;  and  in  deciding  whether  specific  performance  should 
be  enforced  against  a  railway  company,  the  court  must  have 
regard  to  the  interests  of  the  public.  Raphael  v.  Railway  Co. 
2  Law  Rep.  2  Eq.  Cases,  37.  The  location  of  railroad  depots 
has  much  to  do  with  the  accommodation  of  the  wants  of  the 
public. 

And  when  once  established,  a  change  of  affairs  may  require 
a  change  of  location,  in  order  to  suit  public  convenience. 
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We  eau  not  admit  that  an  individual  is  entitled  to  call  for 
the  interference  of  a  court  of  equity  to  compel  a  railroad 
company  to  locate  unchangeably  its  depot  at  a  particular  spot 
to  subserve  the  private  advantage  of  such  individual, 

Eailroad  companies,  in  order  to  fulfill  one  of  the  ends  of 
their  creation — the  promotion  of  the  public  welfare — should 
be  left  free  to  establish  and  re-establish  their  depots  whereso- 
ever the  accommodation  of  the  wants  of  the  public  may  re- 
quire. 

To  grant  the  relief  asked  for  by  the  complainant,  we  would 
regard  as  against  public  policy;  and  he  must  be  left,  for 
whatever  remedy  he  may  have,  to  his  suit  at  law  for  damages. 

The  court  below  properly  sustained  the  demurrer,  and  dis- 
missed the  bill. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


William  P.  Tucker  etal. 

V. 

Joseph  M.  Watte. 

Ne"W  TRiAii — verdict  against  the  evidence.  In  this  case  the  court  refuse 
to  disturb  the  finding  of  the  court  below  on  the  ground,  as  urged,  that  the 
evidence  fails  to  support  such  finding. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  brought  by  Wil- 
liam F.  Tucker  and  John  B.  Sherman  against  Joseph  M. 
Watte.     The  defendant  filed  a  plea  of  not  guilty,  upon  which 
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issue  was  joined;  and  upon  a  trial  before  the  court,  a  jury 
being  waived,  judgment  Avas  rendered  in  favor  of  the  defend- 
ant for  costs.     The  plaintiffs  appeal. 

Messrs.  Richaedson  &  Hull,  for  the  appellants. 

Per  Curiam  :  This  is  a  case  depending  wholly  upon  a 
question  of  fact.  It  was  submitted  for  trial  to  the  court  with- 
out a  jury.  The  testimony  is  conflicting.  The  witnesses 
were  few  in  number,  and  the  court  below,  hearing  and  seeing 
them,  could  better  determine  the  credit  to  be  given  to  the 
testimony  of  each  one  than  we  can  do.  While  we  entertain 
some  doubt  as  to  the  correctness  of  the  finding,  we  do  not  feel 
authorized  to  reverse  the  judgment. 

The  judgment  of  the  court  below  is  affirmed. 

Judgmmt  a  firmed. 


Walter    S.  Benton 

V. 

J.  A.  Fay  &  Co. 

Damages — measure  of,  for  failure  hy  the  vendor  to  deliver  a/i'tieles  pur- 
cJmsed  of  him.  In  a  suit  to  recover  damages  for  tlie  non-delivery  of  a  plan- 
ing machine,  it  appeared  the  plaintiff,  resident  in  Iowa,  came  to  the  de- 
fendant's warehouse  in  Chicago  and  bought  the  machine,  which  he  select- 
ed with  reference  to  its  weight  and  finish.  He  paid  $100  in  hand,  and  was 
to  pay  $450  more  on  the  delivery  of  the  machine  at  his  residence  in  Iowa. 
The  contract  was,  that  he  was  to  have  the  identical  machine  he  had  se- 
lected, M'^hich  he  described  in  his  evidence  as  the  best  he  had  ever  seen. 
The  defendant's  agent,  in  charge  of  the  warehouse,  told  him  it  had  been 
made  for  exhibition  at  the  fair,  and  had  taken  the  premium.  This  was 
about  February  14, 1871.    The  machine  was  to  be  shipped  when  ordered, 
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but  defendant's  agent  desired  to  keep  it  in  store  as  long  as  possible.  The 
plaintiff  returned  home  to  put  up  his  shafting  and  pulleys,  with  the  under- 
standing that  he  was  to  send  for  the  machine  as  soon  as  he  should  be  ready 
to  put  it  up.  He  ordered  it  by  letter  on  the  loth  or  14th  of  March,  and,  after 
a  delaj'  of  fifteen  or  sixteen  days,  received  a  letter  from  Cincinnati,  saying 
that  a  machine  had  been  shipped  for  him  to  Chicago.  He  declined  to  re- 
ceive any  machine  except  the  one  he  had  bought,  and,  on  the  12th  of  April, 
came  to  Chicago  and  found  that  one  in  defendant's  warehouse.  He  de- 
manded it,  but  the  agent  of  defendant  refused  to  let  him  have  it,  and  on 
the  12th  of  April  he  bought  another  machine.  On  the  trial  the  plaintiff 
offered  to  prove  that  he  had  erected  a  building  and  put  in  a  steam  engine 
and  shafting  at  an  expense  of  $5000,  with  a  view  to  the  use  of  this  ma- 
chine ;  that  the  defendant  had  notice  of  this  when  the  contract  was  made ; 
that  it  all  lay  idle  for  thirty-five  days,  in  consequence  of  defendant's  breach 
of  his  contract:  Held,  that  such  evidence  was  admissible;  that,  in  arriv- 
ing at  the  damages 'which  the  plaintiff  was  entitled  to  recover,  he  should 
be  allowed  to  show  what  would  have  been  a  fair  rent  for  the  use  of  the 
building  and  machinery,  if  in  running  order,  during  the  time  they  lay  idle 
in  consequence  of  the  defendant's  refusal  to  deliver  the  machine,  though 
he  should  not  be  allowed  for  any  longer  time  than  was  reasonably  neces- 
s&ry  for  supplying  himself  with  another  machine  of  similar  character,  after 
being  advised  of  the  defendant's  refusal  to  send  the  machine  purchased. 
Neither  should  he  be  allowed  anything  for  probable  profits. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  Knowlton,  Smith  &  Scales,  for  the  appellant. 

Messrs.  Hitchcock,  Dupee  &  Evarts,  for  the  appellees. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

The  plaintiff,  resident  in  Iowa,  came  to  the  defendant's 
warehouse,  in  Chicago,  and  bought  a  planing  machine,  which 
he  selected  with  reference  to  its  weight  and  finish.  He  paid 
$100  in  hand,  and  was  to  pay  $450  more  on  the  delivery  of 
the  machine  at  his  residence  in  Iowa.  The  contract  was,  that 
he  was  to  have  the  identical  machine  he  had  selected,  which 
he  describes  in  his  evidence  as  the  best  he  had  ever  seen. 
The  defendant's  agent,  in  charge  of  the  warehouse,  told  him 
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it  had  been  made  for  exhibition  at  the  fair,  and  had  taken  the 
premium.  This  was  about  February  14th,  1871.  The  ma- 
chine Avas  to  be  shipped  when  ordered,  but  defendant's  agent 
desired  to  keep  it  in  store  as  long  as  possible.  Plaintiif  re- 
turned home  to  put  up  his  shafting  and  pulleys,  with  the  un- 
derstanding that  he  was  to  send  for  the  machine  as  soon  as 
lie  should  be  ready  to  put  it  up.  He  ordered  it  by  letter  on 
the  13th  or  14th  of  March,  and,  after  a  delay  of  fifteen  or  six- 
teen days,  received  a  letter  from  Cincinnati  saying  that  a  ma- 
chine had  been  shipped  for  plaintiff  to  Chicago.  Plaintiff 
declined  to  receive  any  machine  except  the  one  he  had  bought, 
and,  on  the  12th  of  April,  came  to  Chicago  and  found  that  one 
in  defendant's  warehouse.  He  demanded  it,  but  the  agent  of 
defendant  refused  to  let  him  have  it,  and,  on  the  24th  of 
April,  he  bought  another  machine.  He  had  been  delayed  in 
his  business  about  five  weeks.  This  suit  was  brouo:ht  to  re- 
cover  damages  for  non-delivery  of  the  machine. 

There  is  no  dispute  about  these  facts,  and  the  only  question 
is  as  to  the  measure  of  damages. 

The  court  instructed  that  the  damages  would  be  the  differ- 
ence between  the  contract  price  and  the  market  value  of  the 
article  at  the  time  and  place  when  and  where  the  same  was  to 
be  delivered.     The  jury  found  for  the  plaintiff  $175. 

The  rule  given  by  the  court  is  the  correct  rule  in  actions 
for  the  non-delivery  of  ordinary  merchandise  which  can  be  at 
once  replaced  in  the  market,  but  it  is  not  applicable  to  a  case 
like  the  one  at  bar,  where  a  specific  article  is  bought  for  a 
specific  purpose,  known  to  the  vendor  at  the  time  of  sale,  and 
he  wilfully  refuses  to  deliver.  In  such  cases  the  ordinary  rule 
of  damages  above  announced  would  furnish  a  very  inadequate 
compensation  for  the  damages  actually  suffered.  In  the  pres- 
ent case  another  planing  machine  might  have  been  ordered 
from  Chicago,  but  the  plaintiff  had  contracted  for  this  partic- 
ular machine,  and  had  arranged  his  other  machinery  with  a 
view  to  its  use.  He  had  a  right  to  rely  upon  its  being  sent 
to  him  on  his  order,  and  it  was  simple  effrontery  on  the  part 
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of  the  defendants  to  offer  to  send  him  another  machine  that 
he  had  never  seen,  and  which  might  not  suit  him,  and  delib- 
erately retain  in  Chicago  the  machine  which  he  iiad  bought 
and  for  which  he  had  partly  paid. 

lu  such  a  case,  what  is  the  measure  of  damages?  Hadley 
V.  Baxendale,  decided  in  the  court  of  Exchequer,  and  reported 
in  26  E.  L.  &  Eq.  398,  is  a  leading  case  on  this  question. 
There,  the  plaintiffs,  owners  of  a  steam  grist-mill,  had  con- 
tracted with  the  defendant,  a  common  carrier,  to  transport  two 
pieces  of  iron,  being  the  broken  shaft  of  a  mill,  >and  deliver 
them  to  an  artificer  to  serve  as  a  model  in  making  a  new  shaft. 
There  was  an  unreasonable  delay  in  the  delivery,  in  conse- 
quence of  which  the  plaintiffs'  mill  was  idle  for  a  considerable 
period.  The  defendant  was  not  aware  for  what  purpose  the 
broken  shaft  was  sent.  The  court  said,  ''  We  think  the  proper 
rule  in  such  a  case  as  the  present  is  this :  Where  two  parties 
have  made  a  contract  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive,  in  respect  of 
such  breach  of  contract,  should  be  either  such  as  may  fairly 
and  reasonably  be  considered  as  arising  naturally,  that  is,  ac- 
cording to  the  usua-l  course  of  things,  from  such  breach  of  the 
contract  itself,  or,  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it." 
The  court  then  concede  that,  if  the  carrier  had  known  the 
purpose  for  which  the  shaft  had  been  delivered  to  him,  the 
damages  arising  from  the  enforced  idleness  of  the  mill  in  con- 
sequence  of  the  non-delivery  of  the  broken  shaft  in  a  reason- 
able time,  would  have  been  in  the  contemplation  of  both  par- 
ties, and  the  plaintiff  would  be  entitled  to  recover  such  dam- 
ages; but  as  the  facts  Avere  not  communicated  to  the  carrier, 
these  damages  could  not  be  recovered. 

In  Griffin  v.  Colver,  16  N.  Y.  489,  the  rule  is  laid  down  by 
Selden,  J.,  delivering  the  opinion  of  the  court,  in  substantially 
the  same  language,  with  the  addition,  "  that  the  damages  must 
be  certain,  both  in  their  nature  and   in  respect  to  the  cause 
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from  which  they  proceed.^'  In  that  case  the  defendants  had 
contracted  to  construct  for  the  plaintiif  a  steam  engine,  and 
deliver  it  by  a  certain  day.  They  failed  to  deliver  within  the 
time,  whereby  the  plaintiff^s  machinery  for  sawing  and  plan- 
ing lumber  was  kept  idle.  The  defendant  knew  for  what  pur- 
pose the  engine  was  designed.  The  court  held  the  proper  rule 
for  estimating  the  damages  was,  to  ascertain  what  would  have 
been  a  fair  price  to  pay  for  the  use,  during  the  time,  of  the 
engine  and  machinery,  in  view  of  the  hazards  and  chances  of 
the  business. 

We  need  not,  however,  go  beyond  our  own  reports.  In 
Green  V.  Mann,  11  III.  614,  the  defendant,  who  had  leased  a 
grist-mill  to  the  plaintiff,  failed  to  properly  put  in  operation 
two  additional  runs  of  stone,  as  he  had  agreed  to.  The  court 
held  the  measure  of  damages  to  be  the  value  of  the  use  of 
the  runs  of  stone  not  furnished. 

In  Priestly  v.  K  I.  &  C.  R.  R.  Co.  26  111.  207,  which  was  an 
action  against  a  railway  company  for  non-delivery  of  certain 
machinery,  the  circuit  court  adopted  the  same  rule  of  damages 
as  that  adopted  by  the  court  below  in  the  present  case.  This 
court  admitted  the  rule  to  be  applicable  to  ordinary  merchan- 
dise, but  denied  its  applicability  to  the  case  at  bar,  and  held 
the  defendant  liable  for  the  value  of  the  use  of  the  machinery. 
The  court  held  the  inquiry  should  be:  For  what  sum  could 
plaintiff  have  hired  equal  machinery  of  that  description?  In 
that  case  the  court  said  the  plaintiffs  had  not  notified  the  de- 
fendants for  what  purpose  they  designed  the  machinery,  but 
if  they  had  done  so,  they  might  have  claimed  additional  dam- 
ages arising  from  the  interruption  of  business. 

In  Strawn  v.  Coggsioell,  28  111.  461,  the  complainant  Avas 
seeking  to  enforce  a  mechanic's  lien  for  work  done  on  a  mill 
and  its  machinery.  The  defendant  sought  to  recoup  damages 
on  the  ground  that  the  work  was  improperly  done.  The  court 
held  the  measure  of  damages  to  be  "the  difference  in  value 
between  the  work  as  performed,  and  such  as  the  contract  re- 
quired, together  with  the  necessary  loss  of  its  use  while  the 
change  is  being  made." 
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It  is  claimed  by  defendant's  counsel  that  none  of  these  cases 
decided  by  this  court  related  to  contracts  of  sale.  That  is 
true,  but  we  can  perceive  no  difference  in  principle  between 
the  sale  of  a  specific  article  for  a  specific  purpose,  and  a  con- 
U-act  to  construct  or  to  carry  such  an  article  for  a  specific  pur- 
pose, so"  far  as  relates  to  the  rule  of  damages  to  be  ajjplied  in 
the  respective  cases. 

In  this  case  the  plaintiff  offered  to  prove  that  he  had  erected 
a  building,  and  put  in  a  steam  engine  and  shafting,  at  an  ex- 
pense of  $5000,  with  a  view  to  the  use  of  this  machine;  that 
the  defendant  had  notice  of  this  when  the  contract  was  made, 
and  that  it  all  lay  idle  for  thirty-five  days  in  consequence  of 
defendant's  breach  of  his  contract.  This  evidence  was  re- 
jected. It  should  have  been  admitted,  and  the  plaintiff  should 
have  been  allowed  to  show  what  would  have  been  a  fair  rent 
for  the  use  of  the  building  and  machinery,  if  in  running 
order,  during  the  time  they  lay  idle  in  consequence  of  the 
plaintiff's  refusal  to  deliver  the  machine.  The  plaintiff  is  not 
to  be  allowed,  ho\Yever,  for  any  longer  time  than  was  reason- 
ably necessary  for  supplying  himself  with  another  machine  of 
similar  character,  after  being  advised  of  the  defendant's  re- 
fusal to  send  the  machine  purchased.  Another  trial  may  dis- 
close additional  elements  of  damage,  but  we  will  only  remark 
now  that  no  evidence  should  be  received  as  to  probable  profits, 
as  they  would  be  purely  speculative.  This  is  unlike  the  case 
of  Chapman  v.  Kirby,  49  111.  211,  where  an  established  busi- 
ness was  destroyed  by  the  wrongful  act  of  the  defendant,  and 
the  plaintiff  was  allowed  to  prove  an  average  line  of  profits 
on  the  business  he  was  doing.  It  is  more  like  the  case  of 
Green  v.  Williams,  45  111.  208,  in  which  speculative  profits 
were  held  not  recoverable,  but  the  plaintiff  was  permitted  to 
recover,  in  a  certain  contingency,  interest  on  the  amount  of 
capital  invested  in  her  business  during  the  necessary  suspen- 
sion of  such  business. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Jacob  Heagle  et  al. 

V. 

Adam  Wheeland. 

1.  Suit  by  a  town,  for  its  benefit— jurisdiction  of  justice  residing  in  the 
town.  Where  a  suit  is  brought  by  a  town  before  a  justice  of  the  peace 
within  the  town,  contrary  to  the  provisions  of  section  6  of  Article  12  of 
the  township  organization  law,  pi'ohibitiug  the  town,  where  the  suit  is 
brought  for  its  benefit,  from  suing  before  a  justice  residing  within  the 
same,  the  purchaser  of  property  of  the  defendant,  sold  by  virtue  of  an  exe- 
cution issued  on  a  judgment  rendered  in  such  suit,  acquires  no  title  by 
his  purchase,  the  whole  proceeding  before  the  justice  being  void  for  want 
of  jurisdiction  of  the  subject  matter. 

2.  Replevin — whether  the  action  will  lie.  Where  property  is  seized  and 
sold  for  a  fine,  the  party  against  whom  the  fine  was  recovered,  and  whose 
property  was  sold  in  satisfaction  thereof,  may  contest  the  purchaser's  title 
to  the  property,  in  an  action  of  replevin. 

Appeal,  from  the  Circuit  Court  of  Stephenson  county  ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  U.  J).  Meacham,  for  the  appellants. 

Mr.  J.  M.  Bailey  and  Mr.  J.  I.  Neff,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  appellee  in  the 
Stephenson  circuit  court,  against  appellants,  to  recover  the 
animal  in  controversy.  The  declaration  is  in  the  usual  form, 
and  to  it  were  pleaded  non  cepit,  non  detinet  and  property  in 
defendants.  It  appeared  from  the  evidence  that  appellee  had 
been  for  several  years  the  owner  of  the  property  in  suit;  that 
on  the  26th  of  August,  1871,  a  citizen  of  the  town  brought 
the  animal  to  the  pound,  having  taken  him  up  whilst  running 
at  large  in  violation  of  the  by-laws  of  the  town  prohibiting 
stock  from  being  at  large.  It  also  appears  that  the  pound- 
master  afterwards,  on  giving  notice,  offered  the  animal  for 
sale,  when  appellants  became  the  purchasers. 


424  Heagle  et  al.  v.  Wheeland.  [Sept.  T., 

Opinion  of  the  Court. 

They  also  oifered  to  prove  that  a  proceeding  had  been  com- 
menced before  a  justice  of  the  peace  of  the  same  township, 
by  which  notices  to  the  unknown  owner  had  been  posted,  to 
appear  and  defend;  that  a  judgment  had  been  rendered  in 
favor  of  the  town  for  $1,  the  amount  of  penalty  imposed  by 
the  by-laws  of  the  town,  and  for  costs  of  the  proceeding,  and 
an  order  that  the  property  be  sold  to  satisfy  the  same;  also, 
an  execution,  or  order,  from  the  justice  of  the  peace,  directed 
to  the  pound-master,  ordering  the  sale,  on  the  back  of  which 
was  his  return  that  he  had  sold  the  property  as  therein  di- 
rected. The  court  rejected  this  evidence,  upon  the  ground 
that  the  justice  of  the  peace  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  suit,  and  the  whole  proceeding  was  void, 
and  appellants  excepted. 

By  reference  to  section  6,  Article  12,  of  the  township  or- 
ganization law,  it  will  be  seen  that  any  town  may  sue  before 
a  justice  of  the  peace  in  the  same  cases  in  which  individuals 
may,  but  where  the  suit  is  brought  for  the  benefit  of  the  town, 
it  is  expressly  prohibited  from  suing  before  a  justice  of  the 
peace  residing  in  the  town  bringing  the  suit;  but  such  action 
is  authorized  to  be  brought  in  any  other  town  of  the  county. 
In  this  case,  the  suit  was  in  the  name  of  The  Town  of  Silver 
Creek,  and  the  penalty,  when  recovered,  was  for  the  benefit 
of  the  town,  and  the  suit  was  before  a  justice  of  the  peace 
residing  therein.  This  brings  the  case  clearly  within  the  pro- 
hibition of  this  section  of  the  statute. 

Then,  the  town  being  prohibited  from  bringing  the  suit 
before  this  justice  of  the  peace,  and  he  being  expressly  pro- 
hibited from  entertaining  jurisdiction  or  trying  the  case,  what 
was  the  effect  of  the  judgment?  If  a  justice  of  the  peace 
were  to  try  an  action  for  slander  or  entertain  a  bill  in  equity, 
and  render  judgment  in  the  former  or  a  decree  in  the  latter, 
would  anyone  contend  that  such  proceedings  would  bind  any- 
one in  a  court  or  elsewhere?  Or  if  executions  were  issued  in 
such  case,  and  property  were  sold,  would  anyone  say  the  pur- 
chaser acquired  any  title  thereto?     We  presume  not;  and  for 
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the  obvious  reason  that  such  proceedings  would  be  coram  non 
judice,  and  utterly  void,  for  the  want  of  jurisdiction  in  the 
iustice  rendering  the  judgment  or  decree;  and  in  such  a  case, 
the  want  of  jurisdiction  grows  out  of  the  limited  power  of 
the  justice  to  act,  and  because  such  power  h^s  not  been  con- 
ferred upon  him;  but  in  this  case,  so  far  from  the  power 
having  been  conferred,  it  is  expressly  prohibited.  And  we 
fail  to  see  how  a  case  of  this  kind  can  be  distinguished  from 
the  cases  supposed.  To  hold  that  a  sale  under  an  execution 
in  a  judgment  in  a  case  in  which  the  justice  of  the  peace  has 
no  jurisdiction  of  the  subject  matter,  transfers  the  title  of  the 
defendant  to  the  purchaser,  would  be  to  obliterate  all  distinc- 
tions between  authorized  and  prohibited  acts  of  officers.  It 
would  be  to  place  legal  and  illegal  proceedings  on  the  same 
footing.  We  have  no  hesitation  in  holding  that  the  judgment, 
execution,  and  sale  of  this  property  were  utterly  void,  and  tlie 
purchaser  failed  to  acquire  thereby  even  the  shadow  of  a 
leo'al  title. 

It  is,  however,  urged,  with  much  apparent  earnestness, 
that  this  property  had  been  seized  and  sold  for  a  fine,  and 
hence  the  action  of  replevin  will  not  lie  for  its  recovery,  even 
if  appellee  is  the  owner.  There  is  no  claim  that  the  property 
was  held  by  an  officer  by  virtue  of  having  been  taken  for  a 
tine  levied  by  any  law  of  this  State,  at  the  time  this  suit  was 
brought.  But  it  is  admitted  that  it  was,  and  had  been  for 
some  time  before,  in  the  hands  of  the  purchasers.  It  would 
not  be  a  fair  or  reasonable  interpretation  of  the  third  section 
of  the  law  regulating  the  action  of  replevin  to  hold  that  the 
mere  seizure  of  property  for  a  tax,  assessment  or  fine  levied 
by  virtue  of  a  law  of  the  State  against  an  individual,  for 
all  future  time,  and  as  to  all  persons,  is  conclusive  of  title  in 
the  person  against  whom  the  levy  is  made.  If  a  tax  or  assess- 
ment is  made  against  one  person,  and  the  property  of  another 
is  taken  and  sold  by  the  collector  in  satisfaction  of  such  levy, 
Avould  anyone  insist  that  the  owner  might  not  maintain  re- 
plevin to  regain  his  property  from  the  purchaser?  If  he  could 
not,  then  all  men  hold  their  property  by  a  slender  tenure. 


426  Heagle  d  al.  v.  "Wheeland.  [Sept.  T., 

Opinion  of  tlie  Court. 

The  fair  and  reasonable  construction  of  that  section  is  that 
the  action  of  replevin  shall  not  be  maintained  to  take  the  \ 
property  from  the  hands  of  an  officer  where  it  has  been  seized 
to  satisfy  a  tax,  assessment  or  fine  levied  under  any  law  of  the 
State,  or  where  it  has  been  seized  under  an  execution  or  at- 
tachment against  the  goods  and  chattels  of  the  plaintiff  liable 
to  execution  or  attachment.  AYhen  the  State  is  proceeding 
to  collect  its  revenues,  Avhether  as  taxes,  assessments  or  fines, 
and  property  has  been  seized  to  obtain  satisfaction  thereof,  it 
is  not  intended  that  the  person  owing  such  tax,  assessment  or 
fine,  may  replevy  the  goods  and  delay  the  government  in  its 
collections,  or  even  to  try  the  question  whether  such  burthen 
has  been  legally  imposed.  In  such  a  case,  the  party  must 
seek  some  other  remedy.  The  act  was  not  designed  to  estop 
other  persons  from  asserting  their  title,  before  the  sale,  in  any 
other  appropriate  remedy  than  by  replevin,  or  even  by  that 
form  of  action  after  the  sale  is  made. 

We  have  treated  this  question  as  though  it  was  a  fine  for 
which  the  property  was  seized  and  sold,  although  we  think  it 
was  strictly  a  penalty,  and  not  a  fine. 

This  evidence  was  offered  either  as  a  justification  or  to 
prove  title  in  appellants,  and  whether  as  the  one  or  the  other, 
appellee  had  the  right  to  show  that  the  proceedings  before 
the  justice  of  the  peace  were  void,  to  defeat  the  defense. 
Being  void,  and  conferring  no  title  upon  appellants  as  pur- 
chasers, the  court  below  did  not  err  in  refusing  to  permit  the 
evidence  to  go  to  the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 

below  is  affirmed. 

Judgment  affirmed. 
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Board  of  Supervisoes  of  Livingston  County 


Aaron  Weider. 


1.  Taxes— /or  what  purposes  may  ie  levied  hy  municipal  corporations. 
Section  5  of  Article  9  of  the  constitution  of  1848  provides  that  the  cor- 
porate authorities  of  counties,  townships,  school  districts,  cities,  towns  and 
villages  may  be  vested  with  power  to  assess  and  collect  taxes  for  corporate 
purposes ;  such  taxes  to  be  uniform  in  respect  to  persons  and  projierty 
Avithin  the  jurisdiction  of  the  body  imposing  the  same :  Held^  that,  with- 
in the  meaning  of  this  provision  of  the  constitution,  a  tax  for  corporate 
purposes  must  be  for  such  'purposes  and  such  only  as  are  germane  to  the 
objects  of  the  creation  of  the  municipality,  at  least  such  as  have  a  legiti- 
mate connection  with  those  objects  and  a  manifest  relation  thereto. 

2.  To  provide  a  location  or  site  for  a  State  institution  is  not  such  a  cor- 
porate purpose  as  would  authorize  the  authorities  of  such  municipalities 
to  impose  upon  property  owners  an  onerous  tax  to  pay  the  expense. 

3.  The  action  of  the  board  of  supervisors  of  Livingston  county  in 
authorizing  the  issue  of  the  bonds  of  the  county  for  the  purpose  of  secur- 
ing the  location  of  the  State  Reform  School  in  the  township  of  Pontiac,  in 
that  county,  in  accordance  with  the  act  of  1869,  providing  for  aid  from 
municipal  corporations  in  the  erection  of  that  institution,  was  illegal  and 
void,  the  legislature  having  no  power,  under  the  constitution,  to  authorize 
such  corporations  to  levy  a  tax  for  such  purposes. 

4.  And,  no  matter  in  whose  hands  such  bonds  may  be,  where  a  tax  has 
been  levied  and  collected  for  their  payment  or  for  the  payment  of  the  ac- 
cruing interest  thereon,  the  covmty  treasurer  may  be  restrained  from  ap- 
plying the  money  so  collected  to  such  purpose.  Such  money  is  the  prop- 
erty  of  the  tax-payers,  and  justice  requires  it  should  be  refunded  to  them. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Ingersoll  &  McCune,  and  Mr.  C.  Beattie,  for 
the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  in  the  Livingston  circuit  court, 
■filed  by  the  board  of  supervisors  of  that  county,  to  which  the 
county  treasurer  was  made  defendant,  praying  to  enjoin  him 
from  paying  certain  moneys  in  his  hands  on  bonds  alleged  to 
have  been  fraudulently  and  illegally  issued  to  aid  in  the  erec- 
tion of  the  State  Reform  School,  in  the  township  of  Pontiac^ 
in  that  countv. 

The  county  treasurer  put  in  his  answer,  admitting  he  had 
five  thousand  dollars  in  his  hands  collected  of  the  tax-payers 
of  the  county  to  pay  the  annual  interest  on  one  hundred  bonds 
of  five  hundred  dollars  each,  bearing  interest  at  the  rate  of 
ten  per  cent  per  annum,  with  coupons  attached  thereto,  which 
the  county  of  Livingston  had  issued  and  sold,  and  were  now 
in  the  hands  of  certain  non-resident  parties;  that  the  bonds 
were  issued  on  the  15th  of  Jul}',  1869,  and  the  amount  in  his 
hands  was  to  be  applied  to  the  interest  then  due  upon  them. 
He  denied  all  fraud  and  combination,  and  alleged  that  the  in- 
terest for  one  year  had  been  paid  on  these  bonds  by  order  of 
the  board  of  supervisors. 

On  the  hearing,  the  court  dissolved  the  injunction  and  dis- 
missed the  bill. 

To  reverse  that  decree,  the  complainants  appeal. 

It  appears  the  general  assembly  of  this  State,  on  the  oth  of 
March,  1867,  passed  an  act  entitled,  ''An  act  for  the  reforma- 
tion of  juvenile  offenders  and  vagrants,"  by  the  first  section 
of  which  it  was  provided  that  an  institution,  to  be  known  as 
the  "State  Reform  School,"  should  be  established  for  the  dis- 
cipline, education,  employment  and  reformation  of  juvenile 
offenders  and  vagrants  in  this  State,  between  the  ages  of  eight 
and  eighteen  years.  The  management  of  this  school  was 
vested  in  a  board  of  trustees,  to  consist  of  seven  male  citizens 
of  the  State,  five  of  whom  constituted  a  quorum  to  do  busi- 
ness.    The  trustees  were  to  be  appointed  by  the  Governor  of 
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the  State,  by  and  with  the  consent  of  the  Senate.  A  presi- 
dent, vice-president,  and  other  officers  were  to  be  elected  by 
the  board  oat  of  their  own  number. 

By  section  5,  it  was  provided,  after  the  organization  of  the 
board,  they  shouki  proceed  to  select  a  suitable  site,  on  which 
should  be  erected  this  school,  and  the  trustees  were  required, 
within  four  weeks  from  the  time  of  their  appointment,  to  pro- 
ceed to  examine  and  determine  upon  the  site,  and  locate  the 
same  at  some  suitable  place  in  or  near  the  central  portion  of 
the  State;  and  that,  in  determining  such  location,  the  trustees 
should  take  into  consideration  any  proposition  which  might 
be  made  to  them,  and  of  the  performance  of  which  they  should 
have  satisfactory  assurance,  to  give  to  the  State  the  lands 
necessary  for  the  site,  or  any  materials  or  money  to  aid  in  the 
erection  of  the  building;  and  it  was  provided  that  any  bond 
or  other  obligation  executed  to  the  people  of  the  State  and 
delivered  to  the  trustees  to  secure  any  such  site,  money 
or  materials  for  this  purpose,  should  be  valid  and  binding 
upon  the  parties  executing  the  same.  It  was  further  provided, 
if  a  site  had  to  be  purchased,  the  deed  was  to  be  executed  to 
the  people  of  the  State  and  delivered  to  the  auditor  of  public 
accounts — the  cost  of  the  site  being  limited  to  five  thousand 
dollars.     Laws  of  1867,  p.  38. 

This  act,  evidently  contemplating  arrangements  with  private 
parties  for  cessions  of  land,  donations  of  money  and  materials, 
was  not  satisfactory  to  those  who  were  on  the  ''look  out"  for 
chances  of  speculation,  and  having  full  knowledge  of  the  great 
advantages  resulting  from  the  establishment  of  the  State  "Nor- 
mal School"  at  a  certain  locality,  and  in  their  eagerness  to  pro- 
mote expenditures  of  public  money,  failing  to  observe  and 
appreciate  the  immeasurable  difference  between  an  "Infant 
Penitentiarv "  and  a  "Normal  School,"  measures  were  taken 
to  enlist  other  aids  in  the  great  enterprise. 

Accordingly,  in  1869,  the  general  assembly,  by  an  act  passed 
on  the  second  day  of  April  of  that  year,  provided  that  any 
township,  county,  town  or  city  might  make  any  subscription 
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in  aid  of  this  school^  in  money,  bonds  or  lands,  as  it  might 
deem  proper,  for  the  purpose  of  securing  the  location  within 
its  limits. 

Here  occurs  an  instance  of  legislative  action  which,  to  say 
the  least,  is  singular,  and  the  reason  for  which  is  difficult  of 
conjecture,  except  upon  one  hypothesis  unnecessary  to  be 
stated. 

Section  3  of  this  act  provides  that  the  subscription  provided 
for  in  the  preceding  section,  if  made  by  a  county,  should  be 
made  by  resolution  to  be  adopted  by  a  majority  vote  of  the 
board  of  supervisors  of  such  county  at  a  regular  or  special 
meeting  thereof;  if  made  by  a  township,  by  resolution  of  the 
supervisors,  town  clerk  and  assessor,  acting  as  a  board  for  the 
township  ;  if  by  a  town,  by  a  resolution  or  ordinance  of  the 
board  of  trustees;  if  by  a  city,  by  a  resolution  or  ordinance 
thereof  passed  in  the  usual  manner  of  resolutions  oi'  ordinan- 
ces by  such  town  or  city  ;  to  which  is  added  this  singular  pro- 
viso :  Provided,  t\\^t  no  such  subscription  shall  be  made  bv 
any  township,  town  or  city  until  the  proposition  to  make  it 
shall  have  been  submitted  to  a  vote  and  adopted  by  the  legal 
voters  of  such  township,  town  or  city  by  a  majority  of  all  the 
votes  cast  at  an  election  to  be  held  for  that  purpose. 

Counties  being  omitted  from  this  proviso,  their  taxables  to 
have  no  voice  in  the  matter,  are  restored  to  favor  by  the  next 
section.  By  that  it  is  provided  that  the  township,  county, 
town  or  city  making  any  subscription  by  virtue  of  that  act, 
was  authorized  to  provide  for  the  payment  of  the  principal 
and  interest  of  such  subscription  by  a  tax  upon  the  taxable 
property  of  such  county,  township,  town  or  city,  to  be  ordered 
by  the  authorities  thereof  and  collected  in  the  same  manner 
that  other  taxes  are  collected  in  such  county,  township,  town 
or  city. 

It  is  this  legislation  appellants  attack,  and  deny  its  validity, 
in  view  of  the  provisions  of  the  constitution  of  the  State  on 
the  subject  of  taxation  by  corporate  bodies. 
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Those  provisions  have,  more  than  once,  been  considered  by 
this  court,  especially  in  the  Park  cases,  so  called,  reported  in 
51  111.  17,  and  onward. 

The  power  to  levy  taxes  is  found  in  section  2  of  article  9 
of  the  constitution  of  1848,  in  force  when  the  acts  in  question 
Avere  passed.  That  section  is  as  follows:  The  general  as- 
sembly shall  provide  for  levying  a  tax  by  valuation,  so  that 
every  person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his  or  her  property. 

In  the  exposition  given  of  this  section  in  the  Larned  case, 
34  111.  203,  it  was  considered  that  equality  and  uniformitv 
were  the  leading  principles  of  the  system. 

Tested  by  this  clause,  it  is  very  apparent  the  taxable  inhab- 
itants of  Livingston  county,  to  promote  a  State  institution, 
for  which  the  property  owners  in  every  county  of  the  State 
are  taxable  in  proportion  to  the  value  of  their  property,  are 
required  to  pay  a  greater  share  of  taxes  for  the  same  object, 
in  the  benefits  of  which  they  can  only  participate  in  common 
with  the  other  counties  of  the  State.  The  adjoining  county 
of  La  Salle  is  only  required  to  pay,  on  its  taxables,  its  ratable 
share  of  the  expense  of  this  State  institution,  whilst  the  tax- 
ables of  the  county  of  Livingston  are  required  to  pay  not  only 
this  amount,  but  the  additional  amount  imposed  by  this  action 
of  the  board  of  supervisors,  and  to  be  collected  by  sale  of 
their  property,  if  necessary.  In  this  view,  the  tax  levied  to 
pay  these  bonds  was  illegal. 

But  as  to  the  bonds,  is  the  county  liable  to  pay  them  ?  Did 
competent  authority  exist  to  issue  them? 

Section  5  of  the  same  article  provides  that  the  corporate 
authorities  of  counties,  townships,  school  districts,  cities, 
towns  and  villages,  may  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes;  such  taxes  to  be  uniform 
in  respect  to  persons  and  property  within  the  jurisdiction  of 
the  body  imposing  the  same. 

What  is  a  tax  for  corporate  purposes?  This  question  is 
answered,  in  part,  in  Taylor  v.  Thompson  etal.  42  111.  9,  where 
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it  was  said  to  mean  a  tax  to  be  expended  in  a  manner  which 
shall  promote  the  general  prosperity  and  welfare  of  the  mu- 
nicipality which  levies  it. 

That  was  a  case  where  a  tax  had  been  levied  under  legisla- 
tive authority^  to  pay  bounties  to  persons  who  should  enlist 
or  be  drafted  into  the  army  of  the  United  States.  On  due 
consideration,  this  court  was  of  opinion  that  a  tax  levied  for 
the  purpose  of  saving  a  community  from  the  evils  inseparable 
from  a  draft,  might  be  fairly  considered  a  tax  for  the  common 
good  of  the  municipality,  and  therefore  a  legitimate  corporate 
purpose.  But  in  that  case  a  vote  of  the  people  authorizing 
the  tax  was  first  to  be  taken,  and  the  people  voted  the  tax. 
This  was  an  important  fact  in  determining  the  case,  and  the 
court  went  far  enough  in  upholding  this  tax. 

It  may  be  difficult  to  determine  with  precision  what  is  a 
''corporate  purpose"  in  the  sense  of  the  constitution,  but  it  is 
less  difficult  to  decide  what  is  not  such  a  purpose.  The  true 
doctrine  is,  such  purposes,  and  such  only,  as  are  germane  to 
the  objects  of  the  creation  of  the  municipality,  .at  least  such 
as  have  a  legitimate  connection  with  those  objects,  and  a  man- 
ifest relation  thereto.  A  view  more  liberal  and  extended  than 
this  might  involve  these  corporations  in  much  embarrassment, 
inviting  them  to  prodigal  taxation  and  a  lavish  expenditure 
of  its  proceeds  in  works  more  fanciful  than  really  promotive 
of  the  best  interests  of  the  municipality. 

It  will  be  conceded,  we  think,  by  every  candid  and  disin- 
terested mind,  that  it  is  not  a  corporate  purpose  to  provide  a 
location  for  a  State  institution,  such  a  purpose  as  shall  justify 
the  authorities  of  the  corporation  to  impose  upon  the  property 
owners  an  onerous  tax  to  pay  the  expense. 

It  was  the  duty  of  the  general  assembly  to  determine,  for 
the  whole  people  of  the  State,  the  necessity  of  a  State  Reform 
School.  Deciding  it  was  necessary,  the  enterprise  should  be 
promoted  by  the  resources  of  the  State.  An  offer  to  receive 
a  donation  from  a  particular  locality  to  secure  its  location 
seems  inconsistent  and  degrading  to  a  State  boasting  of  its 
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sovereignty,  its  wealth  and  unbounded  resources.  This  species 
of  legislation  has  not  reflected  honor  upon  the  State,  nor 
should  it. 

If  a  public  institution  is  needed,  the  whole  State  should  be 
regarded,  and  it  should  be  established  where  it  will  best  pro- 
mote the  interests  and  well  being  of  the  whole  people. 

What  peculiar  interest  have  the  tax-payers  of  Livingston 
county,  or  non-residents  owning  property  therein,  in  such  an 
institution  being  located  in  their  midst?  What  corporate 
purpose  does  it  specially  promote  by  such,  its  location  ?  What 
is  a  reform  school?  It  is  a  penitentiary  on  a  small  scale,  as 
is  evident  from  the  statute  cited.  How  can  it  be  a  corporate 
purpose  to  establish  what  all  admit  is  a  necessary  evil,  a  State 
Keform  School,  in  any  town?  It  is  a  State,  not  a  corporate, 
purpose.  It  is  a  necessary  evil,  which  no  town,  alive  to  its 
own  prosperity  and  well  being,  would  desire  to  have  within 
its  limits.  It  would  not  invite  a  desirable  population  into  its 
neighborhood.  No  costly  dwelling  or  other  structures  of 
value  or  ornament  will  rear  their  fronts  in  its  neighborhood. 
On  the  contrary,  its  poisonous  influences  will  be  felt  and 
mourned  through  each  revolving  year.  Who  would  desire  to 
live  in  the  immediate  vicinity  of  the  State  penitentiary  ? 
Would  the  site  be  selected  by  a  man  of  taste  or  ordinary  cul- 
ture and  discernment?  The  difierence  between  that  and  this 
State  Reform  School  is  only  in  degree — both  are  necessary  evils, 
the  neighborhood  of  which  decent  people  desire  to  avoid. 

But  it  is  said  the  county  has  paid  one  year's  taxes  on  these 
bonds,  and  thus  given  them  vitality.  It  will  be  perceived  the 
same  board  of  supervisors  who,  by  their  resolution,  authorized 
their  issue,  made  provision  for  the  interest  and  paid  it.  They 
of  course  would  be  unwilling  to  repudiate  their  own  offspring, 
and  so  provided  for  its  sustenance.  We  infer  from  the  record 
their  conduct  in  this  regard  underwent  the  scrutiny  of  the 
people  at  the  next  election,  and  they  most  emphatically  repu- 
diated the  whole  scheme. 
28— 64th  III. 
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It  is  urged,  as  a  reason  why  these  bonds  should  be  held 
valid,  that  they  are  in  the  hands  of  innocent  holders.  The  an- 
swer to  this  is,  when  the  action  which  gave  them  birth  was 
illegal,  as  contrary  to  the  constitution,  there  can  be  no  inno- 
cent holders. 

We  are  satisfied  these  bonds  were  not  issued  for  a  corporate 
purpose,  and  no  tax  can  be  rightfully  levied  to  provide  for 
their  payment,  or  for  the  accruing  interest  thereon  ;  and  the 
funds  in  the  hands  of  the  county  treasurer  destined  for  such 
purpose  is  the  property  of  the  tax-payers  paying  it,  and  justice 
requires  it  should  be  refunded  to  them. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded, with  directions  to  grant  the  prayer  of  complainants^ 

bill. 

Decree  reversed^ 

Mr.  Justice  Scott  dissenting. 


Juliette  E.  Hubbard 
Grace  J.  Rogers. 

itBCOTTPMENT — what  may  he  the  subject  of.  In  an  action  of  trespass  or 
trover,  for  taking  and  carrying  away  property,  the  wrongdoer  can  not 
recoup  an  indebtedness  that  may  be  due  from  the  owner  to  himself,  not 
connected  with  the  illegal  transaction,  against  the  damages  sought  to  be 
recovered.  To  be  the  subject  of  recoupment,  the  defendant's  claim  must 
arise  out  of  the  cause  of  action  involved  in  the  plaintiff's  suit. 

"Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 
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Messrs.  Eldridge  &  Tourtellotte^  for  the  plaintiff  in 
error. 

Mr.  Consider  H.  Willett,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  commenced  in  replevin,  but  the  property 
not  being  obtained  on  the  writ,  an  appropriate  declaration 
was  filed,  and   the  suit  progressed   as  an  action  of  trover. 

The  principal  facts  may  be  briefly  stated :  The  defendant 
in  error  rented  of  the  plaintiff  in  error  a  certain  house,  to  be 
used  as  a  boarding  house,  for  the  annual  rent  of  $2000,  to  be 
paid  monthly,  in  advance,  on  the  fifth  day  of  every  month. 
For  the  j)urpose  of  furnishing  the  house,  Mrs.  Rogers  bor- 
rowed of  the  plaintiff  in  error  the  sum  of  $400,  and  it  was 
agreed  between  the  parties  it  should  be  added  to  the  amount 
of  the  rent,  and  be  re-paid  as  rent,  which  would  make  the 
monthly  payments  amount  to  $200.  By  the  terms  of  the 
lease,  it  was  to  commence  to  run  on  the  first  day  of  May, 
1869,  and  continue  for  the  period  of  one  year.  The  rent  for 
the  first  month  was  paid  in  advance,  and  the  lessee  entered 
into  possession  of  the  premises. 

The  $200  advanced  for  the  first  month's  rent  was  immedi- 
ately returned  as  a  part  of  the  $400  loan,  and  it  is  said  that 
it  was  expended  in  the  purchase  of  a  part  of  the  furniture 
now  in  controversy. 

The  rent  for  the  month  of  June  was  not  paid,  and  it  soon 
became  apparent  that  Mrs.  Rogers  could  not  pay  the  rent  as 
it  became  due.  A  settlement  was  had,  Avhen  Mrs.  Hubbard 
remitted  $200  of  the  rent,  and  after  deducting  $300  due  for 
board,  Mrs.  Rogers  executed  to  her  a  chattel  mortgage  on  the 
furniture  in  the  house,  for  the  residue  of  the  rent  that  was 
and  would  become  due  on  the  first  day  of  October,  1869.  It 
is  not  controverted  that  the  indebtedness  secured  by  the  chat- 
tel mortgage  was  afterwards  fully  paid  in  money,  which  was  a 
discharge  of  all  rent  to  that  date. 
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The  installment  of  rent  due  on  the  fifth  of  October^  for 
that  month,  was  not  paid,  and  the  lessor  issued  her  warrant, 
and  caused  it  to  levied  on  property  on  the  premises.  It  was, 
however,  immediately  replevied  by  Mrs.  Rogers. 

The  property  now  in  controversy  was  seized  by  virtue  of  a 
distress  warrant  issued  by  Mrs.  Hubbard.  The  levy  was  made 
on  the  second  or  third  of  November.  It  is  quite  clear  there 
was  no  rent  due  for  the  month  of  November  at  the  date  of 
the  levy,  for  by  the  express  terms  of  the  lease,  no  rent  would 
become  due  until  the  fifth  day  of  the  month.  But  there  is 
still  a  more  valid  objection.  The  landlady  had  previously, 
by  virtue  of  the  power  reserved  in  the  lease,  elected  to  ter- 
minate the  tenancy,  and  gave  the  lessee  notice  to  quit  the 
premises  and  surrender  the  possession.  In  pursuance  of  the 
notice  given,  Mrs.  Rogers  was  moving  out  of  the  house,  when 
tlie  last  levy  was  made.  The  tenancy  having  been  termina- 
ted by  the  act  and  election  of  the  lessor,  no  rent  would  be- 
come due  for  November.  The  weight  of  the  evidence  seems 
to  prove  that  the  distress  was  made  for  the  November  rent; 
and  there  being  no  rent  due  for  that  month,  or  to  become 
due,  it  could  not  be  justified. 

The  defendant  in  tlie  court  below  did  not  attempt  to  justify 
the  taking  of  the  property  under  the  distress  warrant,  on  which 
the  bailiff  made  the  seizure  by  her  direction  ;  but  the  defense 
which  she  endeavored  to  make,  but  was  denied  the  privilege 
by  the  rulings  of  the  court,  is  that  the  rent  due  for  October 
had  not,  in  fact,  been  paid,  and  a  portion  of  the  $400  ad- 
vanced, at  the  execution  of  the  lease,  remained  unpaid,  and 
it  was  sought  to  recoup  the  amount  so  due  from  the  plaintiff's 
damages. 

It  is  not  perceived  how  she  can  avail  of  this  defense. 

The  evidence  does  not  distinctly  show  whether  the  levy 
made  on  the  first  distress  warrant,  for  the  rent  for  October, 
was  sufficient  to  satisfy  the  amount  due.  There  was  property 
enough  on  the  premises  out  of  which  an  adequate  levy  could 
have  been  made,  and   if  it  was  not  made,  it  was  the  fault  of 
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the  bailiff.  In  the  absence  of  proof  to  the  contrary,  we  will 
presume  the  levy  was  abundant,  and  if  so,  the  right  to  make 
further  distress  for  the  same  rent  was  gone.  The  lessor  must, 
then,  rely  on  the  replevin  bond  for  indemnity.  It  would  op- 
erate as  an  acquitance  of  the  rent,  and  if  any  indebtedness  at 
all  existed,  it  was  on  the  replevin  bond.  It  has  no  connection 
whatever  with  the  illegal  seizure  of  the  plaintiff's  property 
for  rent  due  in  November,  when  none,  in  fact,  was  due,  and 
could  not  be  made  the  subject  of  recoupment. 

The  $400  advanced  to  Mrs.  Rogers  at  the  execution  of  the 
lease  was  included  in  the  amount  of  rent  to  be  paid  for  the 
use  of  the  premises,  and  was  to  be  re-paid  as  rent,  and,  un- 
questionably, a  part  of  it  was  so  paid.  If  the  election  of  the 
lessor  to  rescind  the  lease  shall  be  held  to  create  the  relation 
of  debtor  and  creditor  as  to  this  money,  then  it  is  simply  a 
debt  for  borrowed  money  due  Mrs.  Hubbard.  In  action  of 
trespass  or  trover,  for  taking  and  carrying  away  property,  the 
wrongdoer  can  not  recoup  an  indebtedness  that  may  be  due 
from  the  owner  to  himself,  not  connected  with  the  illegal 
transaction,  against  the  damages  sought  to  be  recovered.  It 
is  the  settled  law  in  this  State  that,  to  be  a  subject  of  recoup- 
ment, the  defendant's  claim  must  arise  out  of  the  cause  of 
action  involved  in  the  plaintiff's  suit.  This  is  not  true  of  the 
defendant's  claim  in  the  case  at  bar.  If  she  had  a  claim 
against  Mrs.  Rogers  for  borrowed  money  in  April,  when  the 
lease  between  the  parties  was  executed,  it  had  no  connection 
with  the  illegal  seizure  of  her  property  in  the  following  No- 
vember. 

We  perceive  no  error  in  the  rulings  of  the  court  on  this 
question. 

It  is  urged  that  the  damages  found  by  the  jury  are  exces- 
sive. 

There  can  be  no  doubt  that  the  defendant  in  error  was 
allowed  the  full  value  of  her  property.  It  may  be  the  verdict 
is  really  for  more  than   it  ought  to   be,  but  there  is  evidence 
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in  the  record  that   support.s  it,  and  we  do  not   feel  authorized 
to  set  it  aside. 

No  error  is  perceived  in  the  record,  and  the  judgment  is 


affirmed. 


Judgment  afftrmed. 


The  Illinois  Central  E,ailroad  Company 

'^• 
Cecil  N.   Bentley  et  al. 

1.  Highways — equity  jurisdiction.  Tlie  Illinois  Central  Railroad  Com- 
pany, being  empowered  in  its  cliarter  to  change  highways  intersected  by 
its  road  so  as  to  atFord  a  more  convenient  crossing,  or  to  carry  such  high- 
way either  under  or  over  its  track,  as  might  be  found  most  expedient,  it 
was  held  that  the  option  to  change  highway  crossings  was  vested  in  the 
company,  to  be  exercised  by  it,  and  that  the  exercise  of  such  option  could 
not  be  controlled  by  a  court  of  equity  when  there  was  no  pretense  that  the 
company,  in  the  execution  of  the  power,  had  failed  to  exercise  the  proper 
care,  skill  and  precaution. 

2.  Where  a  highway  had  been  changed  under  competent  legal  author- 
ity, there  being  no  charge  of  the  want  of  proper  care,  skill  and  pre. 
caution  in  the  exercise  of  the  power,  a  court  of  equity  has  no  jurisdictiou 
to  order  the  same  to  be  restored  to  its  former  location,  on  the  ground  that 
it  is  a  private  nuisance  to  certain  parties  residing  near  the  line  of  road  so 
changed.  And  it  would  seem  that  if  it  were  a  jjublic  nuisance,  the  court 
would  have  no  such  jurisdiction,  as  the  remedj^  at  law  for  changing  high- 
waj's  is  adequate  and  complete. 

Appeal,  from  the  Circuit  Court  of  Stephenson  county  ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellant. 

Mr.  J.  A.  Crain,  for  the  appellees. 

Mr.  Justice  McAllister   delivered  the  opinion   of  the 
Court : 

This  was  a  suit  in  equity,  brought  by  appellees,  in  the  Ste- 
phenson   circuit    court,    against    appellant,    the    substantive 
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ground  of  which,  as  appears  by  the  bill,  is,  that  about  Octo- 
ber, 1852,  defendant,  in  constructing  its  railroad  through  the 
town  of  Harlem,  in  said  county,  created,  and  ever  since  has 
maintained,  a  nuisance  in  a  public  highway,  which  originally 
ran  upon  a  section  line,  by  assuming  to  change  such  line,  and, 
instead  of  making  a  crossing  at  the  point  where  the  highway 
intersected  the  company's  track,  the  appellant  made  a  sharp 
curve  in  the  highway,  carrying  it  westward  to  a  point  about 
ten  rods  west  of  said  original  line,  and  there  made  a  crossing, 
then  taking  the  highway  back  eastward,  upon  the  other  side, 
to  connect  with  the  original  line. 

It  is  alleged  that  both  these  new  lines  of  the  highway  are 
only  about  forty  feet  from  the  railroad  track ;  that  they  run 
nearly  parallel  with  it;  are  made  upon  a  narrow  strip  of  land 
belonging  to  the  company,  and  fenced  in  ;  that  from  their 
proximity  to  the  track,  narrowness,  etc.,  they  are  dangerous  to 
persons  and  property,  and  that  the  usefulness  of  the  highway 
is  thereby  greatly  impaired. 

The  bill  is  exhibited  by  appellees  in  their  individual  capa- 
cities, though  it  is  alleged  in  the  stating  part  that  they  were 
commissioners  of  highways  of  the  town  of  Harlem. 

The  nuisance  described,  being  in  a  public  highway,  is  a  com- 
mon nuisance.  The  only  right  shown  by  the  bill  for  its 
maintenance  by  complainants,  is,  that  they  severally  own  lands 
;adjoining  the  highway  and  near  to  the  crossing,  which  lands 
are  so  situate,  with  respect  to  the  crossing,  that  they  are  re- 
spectively compelled  to  frequently  use  the  crossing,  one  for 
the  purpose  of  hauling  wood,  the  other  in  going  to  and  from 
market. 

The  appellant,  by  its  answer,  denied  most  of  the  material 
allegations  of  the  bill,  and  insisted  upon  the  want  of  jurisdic- 
tion in  equity,  for  the  reason  that  there  was  an  adequate  rem- 
edy at  law;  justified  the  change  in  the  highway  by  authority 
given  in  its  charter,  and  set  up  laches  and  acquiescence  for 
upwards  of  eighteen  years. 
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Issue  having  been  taken  upon  the  answer,  the  cause  was  heard 
upon  pleadings  and  proofs.     The  court  found  that  the  crossing 
should   have  been  made  upon  the  original  line  of  the  high- 
way ;  that,  as  made,  it  was  dangerous  to  persons  and  property  ; 
that  complainants  were  commissioners  of  highways  of  the  town 
of  Harlem,  reside  therein,  and  upon  said  highway;  that  they 
own  land  on  or  near  the  same,  and  are  compelled  to  use  and 
travel  on  said  highway  over   and   across  said  railroad   in  the 
necessary  transaction  of  their  business;  and  the  court  decreed, 
that  the  highway  and  crossing  should  be  restored  to  the  orig- 
inal line  of  the  highwav  ;  that  defendant  should,  within  one 
year,  erect   and    complete  a  good  and  sufficient  bridge,  with 
proper  approaches,  over  and   across  its  track  on  the  original, 
line  of  the  highway;  such  bridge  to  be  of  ample  dimensions 
for  the  accommodation  of  all  persons,  etc.,  and  incase  of  neg- 
lect or  failure  to  construct   and   complete  the  bridge,  etc.,  in 
the  manner  and  within  the  time  prescribed  by  the  decree,  then 
defendants  be  enjoined  from  running  locomotives,  etc.,  across- 
said  highway. 

The  defendant  brings  the  case  here  by  appeal,  and  urges 
various  points  against  the  correctness  of  the  decree. 

By  section  10  of  appellant's  charter  (Private  L.  1851,  p.  64,)  it 
is  declared  that  the  corporation  might  construct  their  said  road 
and  branches  over  or  across  any  stream  of  water,  water  course^, 
road,  highway,  railroad  or  canal,  which  the  route  of  its  road 
should  intersect,  but  the  corporation  should  restore  the  stream, 
or  water  course,  road  or  highway  thus  intersected  to  its  former 
state,  or  in  a  sufficient  manner  not  to  have  impaired  its  use- 
fulness. 

If  the  section  had  stopped  here,  the  position  of  appellees'" 
counsel  would  be  one  of  less  difficulty;  but  it  proceeds: 
"  Whenever  the  track  of  said  railroad  shall  cross  a  road  or 
highway,  such  road  or  highway  may  be  carried  under  or  over 
said  track,  as  may  be  found  most  expedient;  and  in  case  where 
an  embankment  or  cutting  shall  make  a  change  in  the  line  of 
such  road  or  highway  desirable,  Avith   a  view  to  a  more  easy 
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ascent  or  descent^  the  said  company  may  take  such  additional 
lands  for  the  construction  of  such  roads  or  highways  as  may 
be  deemed  requisite  by  said  corporation,  unless  the  lands  so 
taken  shall  be  purchased  or  voluntarily  given  for  the  purpose 
aforesaid.         *  *         The  same^  when  so  taken  and  com- 

pensation made,  to  become  a  part  of  such  intersecting  road  or 
highway,  in  such  manner  and  by  such  tenure  as  the  adjacent  parts 
of  the  same  hightoay  may  be  held  for  highway  purposes." 

In  order  to  a  proper  test  of  the  cori-ectness  of  the  decree 
appealed  from,  it  will  be  necessary  to  consider  the  nature  and 
effect  of  appellant's  charter,  the  powers  conferred  and  duties 
imposed  in  respect  to  the  matter  in  question.  Its  general  na- 
ture was  defined  by  this  court  in  Neustadt  v.  Illinois  Central 
Railroad  Company,  31  111.  484,  where  the  court  said:  ''The 
act  to  incorporate  the  Illinois  Central  Railroad  Company,  of 
■which  the  above  section  is  part,  is  a  contract  between  the  State 
and  the  company,  which  can  not  be  changed  or  annulled  M'ith- 
Dut  the  consent  of  both  contracting  parties." 

The  question  in  that  case  involved  the  power  of  the  legisla- 
ture to  change  or  annul  certain  provisions  of  the  charter;  and 
the  power  was  denied.  This  is  as  far  as  that  case  went. 
What,  then,  are  its  nature  and  effect,  as  respects  the  corpor- 
ators and  the  public? 

In  Dartmouth  College  v.  Woodioard,  4  Wheat.  518,  Chief 
Justice  Marshall  said:  "  A  charter  may  be  granted  upon  an 
executory  as  well  as  an  executed  or  present  consideration. 
When  it  is  granted  to  persons  who  have  not  made  application 
for  it,  until  their  acceptance  thereof,  the  grant  is  yet  in  fieri. 
Upon  acceptance,  there  is  an  implied  contract  on  the  part  of 
the  grantees,  in  consideration  of  the  charter,  that  they  will  per- 
form the  duties  and  exercise  the  authorities  conferred  by  it." 

But  the  particular  nature  of  such  charters,  and  the  relations 
between  the  corporators,  the  public,  and  individuals,  are  more 
clearly  and  accurately  defined  by  Lord  Eldon,  in  Blackmore 
V.  Glamorganshire  Canal  Nav.  1  Myl.  &  K.  162.  He  said: 
"When  I  look  upon  these  acts  of  parliament,  I  regard  them 
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all  in  the  light  of  contracts  made  by  the  legislature  on  behalf 
of  every  person  interested  in  any  thing  to  be  done  under  them  ; 
and  I  have  no  hesitation  in  asserting  that,  unless  that  princi- 
ple is  applied  in  construing  statutes  of  this  description,  they 
beconae  instruments  of  greater  oppression  than  anything  in  the 
whole  system  of  administration  under  our  constitution.  Such 
«,cts  of  parliament  have  now  become  extremely  numerous,  and 
from  their  number  and  operation,  they  so  much  affect  indi- 
viduals that  I  apprehend  those  who  come  for  them  to  parlia- 
ment do,  in  effect,  undertake  that  they  shall  do  and  submit  to 
M^hatever  the  legislature  empowers  and  compels  them  to  do ; 
and  that  they  shall  do  nothing  else ;  that  they  shall  do  and 
forbear  all  that  they  are  required  to  do  and  forbear,  as  well 
with  reference  to  the  interests  of  the  public  as  with  reference 
to  the  interests  of  individuals."  Proj^ivietors  of  Stonehridge 
Canal  v.  Whely,  2  Barn.  &  Adol.  793. 

Now,  giving  these  principles,  as  we  are  inclined  to,  a  full 
recognition,  and  how  does  the  case  stand? 

The  bill  in  this  case  does  not  go  upon  the  provisions  of  ap- 
pellant's charter.  It  does  not  go  upon  the  theory  that  the 
corporation  was  empowered  to  make  the  change  in  the  high- 
way, but  in  doing  so,  failed  to  exercise  the  proper  care,  skill, 
and  precaution,  but  upon  the  ground  of  an  unlawful  assump- 
tion, on  the  part  of  the  company,  to  change  the  line  of  the 
highway  as  then  established  and  used,  by  making  a  diversion 
which  the  company  had  no  authority  to  make,  thereby  cre- 
ating a  nuisance  in  the  highway,  from  which  the  complain- 
ants sustained  special  damage,  wherefore  they  pray  a  restora- 
tion of  the  highway  to  the  original  line  thereof. 

This  theory  is  pursued  by  the  decree,  which,  however,  fails 
to  find  the  special  damage  requisite  to  enable  private  parties 
to  maintain  a  bill  in  equity  to  abate  a  public  nuisance,  but 
seeks  to  aid  a  defective  finding  in  that  resj^ect,  by  adding  that 
complainants  were  commissioners  of  highways  of  the  town 
wherein  the  nuisance  was,  and  requires  the  corporation  virtu- 
ally to  discontinue  the  part  of  the  highway  it  had  laid  out, 
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and  restore  the  same  to  the  original  line,  and  where  such  line 
intersects  the  railway,  to  carry  the  highway  over  the  latter  by 
means  of  a  bridge  to  be  constructed  and  completed  in  a  cer- 
tain way,  within  one  year,  or  in  default  thereof,  the  corpora- 
tion be  enjoined  from  running  locomotives  and  cars  across 
such  liighway. 

This  decree  seems  to  us  to  be  subject  to  certain  obvious  and 
fatal  objections.  It  overrides  and  disregards  the  plain  pro- 
visions of  appellant's  charter,  and  seems  to  be  an  assumption 
by  a  court  of  equity  of  power  to  alter  and  discontinue  a  por- 
tion of  a  public  highway  laid  out  under  authority  of  law, 
when  such  power  is  conferred  by  statute  upon  the  commission- 
ers of  highways  alone,  to  be  exercised  only  in  a  specified  man- 
ner. 

The  section  of  the  charter  above  quoted  clearly  conferred 
upon  appellant  the  authority  to  change  the  line  of  the  high- 
way . 

With  certain  limitations,  which  it  is  not  necessary  now  to 
specify,  the  highways  of  the  State  are  subject  to  legislative 
control.  We  perceive  no  constitutional  objection  to  the  pro- 
vision taking  the  control  temporarily  from  the  local  munici- 
pal authority,  and  conferring  it  upon  this  corporation.  The 
power  to  make  the  change  was  both  valid  and  adequate,  and 
the  change  was  made  under  it.  If,  in  the  execution  of  the 
power,  the  corporation  had  failed  to  exercise  the  proper  skill, 
care  and  precaution,  it  would  undoubtedly  be  amenable  to  the 
law.  But  no  such  element  enters  into  this  case.  We  can  not 
but  regard  the  change  in  the  line  of  the  highway  made  by 
appellant  as  legal;  that  is,  the  parts  constituting  the  altera- 
tions are  to  be  regarded  as  parts  of  the  lawful  highway,  sub- 
ject, of  course,  to  discontinuance  and  restoration  to  the  orig- 
inal line  by  the  commissioners  of  highways,  under  the  power 
given  them  by  statute,  upon  petition  to  alter  and  discontinue 
the  highways  of  their  town.  But  that  power  can  not  be  exe- 
cuted by  a  court  of  equity,  especially  under  the  circumstances 
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shown   here.     Nor  has  the  corporation  any  authority  in  the 
premises.     When  once  exercised,  its  power  was  gone. 

It  is  apparent  that  there  was  an  adequate  remedy  at  law, 
by  proceeding  under  the  several  statutes  relating  to  highways 
and  railroad  crossings.  But  the  decree  not  only  requires  the 
corporation  to  discontinue  the  altered  parts  of  the  highway^ 
made  under  the  authority  hereinbefore  adverted  to,  and  re- 
store the  discontinued  part  of  the  old  line,  but  to  carry  the 
highway  upon  the  old  line,  over  the  railway,  by  means  of  a 
bridge. 

The  section  of  the  charter  above  quoted  provides  that, 
"Whenever  the  track  of  said  railroad  shall  cross  a  road  or 
highway,  such  road  or  highway  may  be  carried  under  or  over 
said  track,  as  may  be  found  most  expedient." 

An  option  is  here  clearly  given  to  the  corporation,  which 
may  depend  wholly  upon  a  question  of  engineering,  and  it  is 
to  be  determined  by  the  company.  The  courts  have  power  to 
put  the  corporation  in  motion,  but  not  to  determine  the  op- 
tion. Reginav.  The  Southeastern  Raihc.  6  Eng.  L.  &  Eq.  214; 
1  Redf.  on  Railw.  398,  sec.  6. 

But  by  this  decree  the  court  has  determined  the  option 
without  giving  the  corporation  the  opportunity  of  doing  so 
for  itself. 

The  decree  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Decree  j^eversed. 


1872.]  Taylor  v.  Smith.  445 

Opinion  of  the  Court. 


_  John  W.   Taylor 

V. 

Orange  Smith. 

1.  Justices  of  the  peace — of  the  jurisdiction  conferred  hy  special  laws 
— efect  of  the  neio  constitution  upon  the  same.  After  the  adoption  of  the 
constitution  of  1870,  a  justice  of  the  peace  of  Will  county  could  no  longer 
exercise  the  extended  jurisdiction  conferred  by  the  special  act  of  March 
7th,  1867,  but  could  only  exercise  jurisdiction  to  the  same  extent  as  con- 
ferred upon  justices  of  the  peace  by  the  general  law  of  the  State  in  that 
regard. 

2.  Same — of  their  want  of  jurisdiction — when  may  be  taken  advantage  of. 
And  where  a  justice  exercises  such  unauthorized  jurisdiction,  upon  an 
appeal  from  his  judgment  to  the  circuit  court,  advantage  maybe  taken  of 
his  want  of  jurisdiction  after  the  trial  in  the  circuit  court,  and  upon  a 
motion  for  a  new  trial — the  objection  being  one  that  is  not  waived  by  not 
sooner  taking  advantage  of  it. 


^& 


Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
JosiAH  McRoBERTS^  Judge,  presiding. 

Mr.  Thomas  H.  Hutchins  and  Mr.  George  S.  House,  for 
the  appellant. 

Messrs.  Hill  &  Dibell,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action,  commenced  on  the  15th  day  of  Septem- 
ber, 1870,  before  a  justice  of  the  peace  of  Will  county,  upon 
a  demand  for  $600,  wherein  judgment  was  rendered  October 
1,  1870,  against  the  defendant  below  (the  appellant)  for  the 
sum  of  $153.10  and  costs  of  suit. 

By  a  special  act  of  the  general  assembly  of  March  7,  1867, 
this  justice  of  the  peace  was  invested  with  jurisdiction  to  the 
amount  of  $600. 

The  only  question  presented  here  is,  whether,  since  the 
adoption   of  the  present  constitution   on   the   8th  of  August, 
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1870,  the  justice  of  the  peace  could  rightfully  exercise  this 
special  extraordinary  jurisdiction  beyond  that  Avhich  is  con- 
ferred upon  ordinary  justices  of  the  peace  by  the  general  law 
of  the  State  in  that  regard. 

This  very  question  was  determined  by  this  court  in  the  case 
of  Phillips  V.  Quick,  63  111.  445,  where  it  was  held  that  the 
provision  of  the  city  charter  of  Centralia  conferring  upon  the 
police  magistrate  there  jurisdiction  to  the  sum  of  $500,  was 
repugnant  to  sections  21  and  29  of  the  present  constitution, 
which  declare  that  the  jurisdiction  of  justices  of  the  peace 
shall  be  uniform;  and  that  all  laws  relating  to  courts  shall  be 
general  and  of  uniform  operation,  and  that  the  practice  and 
jurisdiction  of  courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law^  shall  be  uniform;  and  it  was  held  that  the 
provision  of  the  charter,  in  so  far  as  it  conferred  jurisdiction 
upon  the  police  magistrate  beyond  that  conferred  by  the  gen- 
eral law  giving  jurisdiction  to  justices  of  the  jjeace  and  police 
magistrates,  was  abrogated  by  the  above  sections  of  the  con- 
stitution; and  that  after  its  adoption,  the  police  magistrate 
could,  under  the  charter,  only  exercise  jurisdiction  to  the 
extent  that  it  was  conferred  by  the  general  law  upon  such 
officers. 

That  case  was  the  same  in  principle  with  the  present,  and 
must  govern  its  decision. 

Under  the  authority  of  that  case,  the  justice  of  the  peace 
here,  after  the  adoption  of  the  present  constitution,  could  no 
longer  exercise  the  enlarged  jurisdiction  conferred  by  the 
special  act  of  March  7,  1867;  but  thereafter,  he  could  only 
exercise  jurisdiction  to  the  same  extent  as  justices  of  the 
peace  under  the  general  law  bestowing  jurisdiction  upon  them. 

It  makes  no  difference  that  objection  to  the  want  of  juris- 
diction was  not  made  until  upon  the  motion  for  a  new  trial  in 
the  circuit  court. 

The  objection  was  not  one  that  was  waived  by  not  taking 
advantage  of  it  sooner. 
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Even  consent  could  not  have  given  jurisdiction^  where  the 
law  had  not  conferred  it. 

The  judgment  must  be  reversed. 

Judgment  reversed. 


Edward  Roby 

V. 

The  City  of  Chicago. 

1.  Constitutional  law — impairing  the  ohligation  of  contracts.  The 
charter  of  tlie  city  of  Chicago  made  a  deed  for  land  sold  for  the  non-pay- 
ment of  taxes  and  special  assessments  prima  facie  evidence  of  the  regu- 
larity of  all  the  proceedings  anterior  to  the  judgment  and  precept,  leaving 
the  adverse  party  to  rebut  such  presumption  The  records  being  destroj^ed 
by  fire,  the  act  of  1873  to  remedy  the  evils  growing  out  of  such  destruc- 
tion of  the  records,  among  other  things,  provided  that  deeds  or  certificates 
of  purchase,  in  such  cases,  should  not  afford  prima  facie  evidence  of  the 
regularity  and  legality  of  the  prior  proceedings:  Held,  that  the  latter  act 
was  only  a  rule  of  evidence,  and  was  not  unconstitutional  as  impairing  the 
obligation  of  contracts  or  divesting  rights,  as  the  courts  would,  in  the 
absence  of  such  legislation,  have  probably  adopted  the  same  rule. 

2.  Estoppel — to  deny  legality  of  sale.  Where  the  city  of  Chicago,  under 
the  powers  conferred  by  its  charter,  sold  a  tract  of  land  for  the  non-pay- 
ment of  a  special  assessment,  received  the  purchase  money,  and,  through 
its  proper  ofiicer,  made  a  deed  for  the  land  sold,  to  the  purchaser,  and  the 
city  afterwards  purchased  the  same  land  of  the  original  owner,  and  the 
purchaser  sued  the  city,  in  ejectment,  to  recover  the  land:  Held,  that  as 
the  city  did  not  profess  to  sell  the  land  as  its  own  for  a  valuable  considera- 
tion, and  made  no  covenants  upon  which  the  purchaser  could  rely,  the  city 
was  not  estopped  from  denying  the  regularity  and  legality  of  the  proceed- 
ings. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 


448  RoBY  V.  City  of  Chicago.  [Sept.  T., 

Opinion  of  the  Court. 
Mr.  Edward  Roby,  pi^o  se. 
Mr.  I.  jST.  Stiles  and  Mr.  John  Lewis,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered   the  opinion  of 

the  Court: 

This  was  an  action  of  ejectment,  brought  by  the  appellant, 
against  the  city  of  Chicago.  The  plaintiff  claimed  under  a 
deed  made  to  him  by  the  city,  upon  a  sale  of  the  premises  in 
controversy  for  non-payment  of  a  special  assessment.  The 
city,  as  appears  from  the  argument  of  appellant,  now  occupies 
the  property  as  a  street,  having  bought  the  title  of  the  former 
owners  since  the  sale  under  the  assessment.  All  the  records 
pertaining  to  the  sale  by  the  city,  as  also  the  tax  deed  made 
by  the  city  to  appellant,  were  destroyed  by  the  fire  of  Octo- 
ber 9,  1871.  On  the  trial,  the  plaintiff  made  secondary  proof 
of  the  judgment,  precept,  deed  and  notice  of  sale,  which  was 
received  subject  to  exception,  a  jury  having  been  waived. 
After  all  this  "proof  was  offered,  the  court  held  it  insufficient 
to  show  title  in  the  plaintiff,  under  the  eighteenth  section  of 
the  act  passed  April  9,  1872,  entitled  "An  act  to  remedy  the 
evils  consequent  upon  the  destruction  of  any  public  records 
by  fire  or  otherwise.^'  The  plaintiff  brings  up  the  record, 
and  insists  that  the  section  of  the  act  applicable  to  this  case  is 
a  violation  of  the  constitution,  because,  under  the  pretense  of 
changing  a  rule  of  evidence,  it  impairs  contracts  and  divests 
rights  of  property.  In  the  view  we  have  taken  of  this  case, 
it  is  not  necessary  to  attempt  to  define  the  limits  of  legislative 
power  in  regard  to  rules  of  evidence,  as  we  are  of  opinion  the 
section  in  question  simply  declares  that  to  be  the  law  which 
the  courts  would  probably  have  held  to  be  so,  independently 
of  this  legislation. 

Apart  from  this  act,  a  tax  or  special  assessment  deed,  like 
that  executed  by  the  city  to  the  plaintiff,  would  have  been 
evidence  of  the  regularity  of  all  proceedings  pertaining  to 
the  sale  anterior  to  the  judgment  and  precept.     The  adverse 
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party,  however,  would  have  been  at  liberty  to  prove  any 
irregularity  in  these  proceedings  aifecting  the  validity  of  the 
sale,  that  is  to  say,  any  departure,  by  the  officers  of  the  city, 
from  the  material  requirements  of  the  law. 

The  judgment,  precept  and  tax  deed,  made  out  a  prima  facie 
title  for  the  plaintiff,  raising,  in  his  favor,  a  presumption  of 
regularity  in  all  other  proceedings,  which  presumption  his 
-opponent  was  obliged  to  overcome;  but  antecedent  irregulari- 
ties could  only  be  shown  by  the  records,  and  while  these 
were  in  existence,  it  was  not  a  matter  of  very  great  moment 
where  the  ooius  probandi  lay.  When,  however,  these  records 
were  burnt,  if  the  claimant  under  a  tax  deed  could,  by  parol 
proof  of  the  judgment,  precept  and  deed,  raise  all  the  pre- 
sumptions in  his  favor  which  would  attach  to  the  originals 
all  the  titles  claimed  under  tax  sales  would  be  virtually  made 
paramount  titles.  The  judgment,  precept  and  deed,  would 
always  be  susceptible  of  proof,  as  the  party  claiming  would 
be  able  to  testify  to  the  deed,  and  the  officers  would  prove  the 
judgment  and  precept,  not  in  exact  words  and  figures,  but  by 
testimony  of  an  unsatisfactory,  but  still  admissible,  character. 
On  the  other  hand,  the  adverse  party  would  have  no  means 
of  showing  such  irregularities  in  the  proceedings  as  would 
vitiate  the  tax  sale.  They  could  be  ascertained  only  by  an 
■examination  of  the  records,  and  these  are  gone.  The  owner 
of  property,  which  had  been  sold  for  non-payment  of  taxes, 
would  thus  be  placed  at  an  immense  and  unfair  disadvantage. 
His  title  is  to  be  divested  by  force  of  a  purely  arbitrary 
and  artificial  presumption,  and  all  means  of  rebutting  it  are 
practically  taken  away.  The  purchase  money  in  this  case 
amounted  to  $2.28,  and  for  this  insignificant  sum  the  title  to 
property,  worth  at  the  time  of  the  trial  over  $20,000,  is  to  be 
held  as  vesting  in  the  purchaser  at  a  tax  sale,  although  the 
proceedings  anterior  to  the  sale  may  have  been  all  illegal,  if 
we  are  to  attach  the  same  presumptions  to  parol  proof  of  the 
judgment,  precept  and  sheriff's  deed,  that  the  statute  and  the 

charter  of  the  city  of  Chicago  attach  to  the  originals.     It  was 
29— 64th  III. 
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to  prevent  thisinjiistiee  that  the  legislature,  while  passing  an 
act  for  the  restoration  of  the  recorded  evidences  of  title  in 
counties  where  the  records  have  been  destroyed,  incorporated 
into  the  law  the  section  under  consideration.  The  substance 
of  that  section  is  contained  in  the  first  clause,  which  provides 
that  "no  tax  deed  or  certificate  of  tax  sale,  based  on  any 
proceedings  the  record  of  which  shall  appear  to  have  been 
destroyed  as  aforesaid,  shall  be  received  in  any  of  the  courts 
of  this  State  as  prima  facie  evidence  of  the  regularity  of  such 
proceedings,  but  the  burden  of  proof  shall  be  upon  the  person, 
claiming  under  such  deed  or  certificate  to  show  the  regularity 
and  legality  of  all  such  proceedings."  This  section  applies 
only  to  cases  Avhere  the  record  of  the  proceedings  is  burned, 
which  would  of  course  include  the  record  of  the  judgment 
and  precept.  The  presumption,  in  other  cases,  arises  only 
where  the  original  judgment,  precept  and  deed,  are  intro- 
duced, and  may  arise  then  not  unjustly,  because  the  means 
are  at  hand  for  its  rebuttal.  But  we  are  wholly  unable  to  see 
why  the  legislature  can  not  provide  that  such  presumption 
shall  not  arise  from  secondary  or  parol  evidence  of  these 
muniments  of  title,  or  why  it  was  not  a  very  just  exercise  of 
its  power,  in  view  of  the  fact  that  the  means  of  rebutting  the 
presumption  are  destroyed. 

We  do  not  concede  that  the  legislature  could  not,  in  all 
cases,  take  away  this  arbitrary  presumption  which  it  has  itself 
created  ;  but  be  that  as  it  may,  it  can  surely  enact  that  this 
presumption  shall  not  attach  to  secondary  evidence  under 
circumstances  never  contemplated  by  the  original  law.  If  the 
claimant  under  the  tax  deed  has  a  vested  right  in  these  pre- 
sumptions, it  is  certainly  only  in  those  which  the  statute  at- 
tached to  the  original  record,  precept  and  deed.  The  law  has 
not  provided  that  any  presumption  should  attach  to  secondary 
or  parol  evidence  of  their  contents;  and  as  the  presumption 
is  wholly  arbitrary  and  artificial,  and  is  raised  by  the  statute 
in  favor  of  a  class  of  titles  that  are  subjected  to  great  strict- 
ness  of  criticism    by   the   courts,   we   see   no   reason  why   a 


1872.]  RoBY  V.  City  of  Chicago.  451 

Opinion  of  the  Court. 

presumption  thus  created  should  be  extended  beyond  the  letter 
of  the  statute  creating  it. 

We  are  inclined  to  the  opinion  that,  independently  of  the 
statute,  a  court  would  feel  itself  impelled  by  considerations 
of  justice  to  hold,  in  the  cases  provided  for  by  this  statute, 
the  presumption  would  not  attach  to  secondary  evidence. 
Whether  it  would  be  so  held  by  the  courts  or  not,  we  can 
entertain  no  doubt  of  the  power  of  the  legislature  to  enact  a 
law  to  that  effect.  Such  a  law  violates  no  vested  rights,  and 
prevents  a  great  injustice. 

It  is  further  urged  by  appellant  that  the  city,  being  the 
defendant  in  this  case,  is  estopped,  by  her  deed  and  its  recitals,. 
from  denying  the  existence  of  the  judgment  and  precept,  or 
the  regularity  of  all  previous  proceedings.  That  the  doctrine 
of  estoppel  is  sometimes  to  be  applied  to  municipal  corpora- 
tions, is  quite  true,  and  the  cases  cited  by  counsel  are  illustra- 
tions; but  the  principles  announced  in  them  do  not  cover  the 
present  ease.  If  the  city  had  professed  to  sell  its  own  landi 
for  a  valuable  consideration,  and  had  made  a  deed  therefor  tO' 
the  purchaser,  no  doubt  it  would  be  estopped  by  the  recitals 
in  the  deed.  It  would  not  be  permitted  to  deny  that  it  had 
such  title  as  it  purported  to  convey,  and  if  it  professed  to 
convey  the  fee,  a  title  subsequently  acquired  would  enure  to 
its  grantee ;  but  in  this  case  it  did  not  profess  to  sell  this  land 
as  its  own.  It  sold  it  as  the  property  of  another,  and  without 
his  consent,  all  bidders  knowing  that  their  title  would  be 
worthless  if  the  city  officers  had  not  complied  with  the  law, 
and  that  the  city  entered  into  no  covenants  that  they  had 
complied. 

This  claim  of  estoppel  is,  in  effect,  that  any  title  which  the 
city  may  have,  as  defendant  in  this  suit,  enures  to  the  plain- 
tiff, under  the  deed  to  him  ;  yet  there  is  no  clause  in  the  deed 
under  which  it  could  enure.  The  deed  purports  to  convey 
the  land  of  another,  and  if  it  fails  to  do  so  by  reason  of  non- 
compliance with  the  law,  the  owner's  title  is  unimpaired.    He 
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can  convey  it  to  the  city,  or  to  a  private  person,  as  if  it  had 
never  been  sold  for   taxes,  and  the   purchaser  takes  the  title 
of  the  grantor,  unaffected  by  an  illegal  sale. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


LEO]SrAKD    ROTHGERBER 
V. 

Aaron  IsT.  Dupuy. 

1.  Statute — wlien  strict  construction  prevails.  Statutes  whicli  are  op- 
posed to  common  rights,  and  confer  special  privileges  upon  one  class  of 
community  not  enjoyed  by  others,  should  receive  a  strict  construction ;  and 
the  courts  will  require  that  cases  coming  before  them  shall  be  brought 
clearly  within  the  provisions  of  such  statutes  before  relief  will  be  granted 
under  them.  Such  laws  are  not  extended  by  liberal  construction  to  em- 
brace cases  not  within  the  language  of  the  statute. 

2.  So,  where  a  statute  creates  a  lien  secret  in  its  character,  the  hold- 
er of  it  being  required  to  do  nothing  to  apprise  purchasers  or  credits 
ors  of  its  existence,  it  will  not  be  presumed  that  the  legislature  intended 
to  embrace  M'ithin  the  operation  of  such  law,  any  but  such  parties  as  are  ex- 
pressly named. 

.3.  Mechanic's  lien — does  not  apply  as  to  second  sub-contractor.  The  act 
of  1869,  which  gives  a  sub-contractor  performing  labor  or  furnishing  ma- 
terials for  the  erection  of  a  building,  a  lien  thereon  for  the  value  of  such 
labor,  will  not  be  extended  by  construction  so  as  to  give  its  benefits  to  a 
sub-contractor  of  a  sub-contractor. 

4.  So,  where  a  contractor  for  the  building  of  a  house  employed  an- 
other to  do  the  work  for  him,  and  such  second  contractor  employed  the 
plaintifi"  who  performed  labor,  etc.,  and  then  brought  suit  against  both  con- 
tractors for  the  balance  due  him,  claiming  that  the  first  contractor  was  to 
be  treated  as  the  owner :  Ileld,  that  the  first  contractor  was  not  liable  with, 
the  party  who  employed  the  plaintiff. 
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5.  In  sucli  a  case,  the  conduct  of  tlie  owner  of  the  building  in  per- 
mitting the  work  to  be  done  without  objection,  would  not  att'ect  the 
rights  of  the  parties  to  the  suit,  she  not  being  a  party  to  the  suit^ 

6.  Same — estoppel.  And  even  if  tlie  first  contractor,  in  such  a  case,  had 
represented  himself  as  the  owner  of  the  property  after  the  plaintiff  had 
contracted  with  the  second  contractor;  Held,  that  this  would  not  estop 
him  from  denying  ownership,  as  such  I'epresentation  could  not  have  mis- 
led the  plaintifl'  and  induced  him  to  perform  labor  on  the  faith  of  it. 

ApPEAii  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  R.  H.  Forrester,  for  the  appellant. 

Messrs.  Runyan,  Avery,  Loomis  &  Comstock,  for  the  ap- 
pellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee,  before  a  justice  of 
the  peace  of  Cook  county,  against  appellant  and  John  Milne, 
to  recover  for  work  and  labor  performed  in  the  construction 
of  a  house. 

Appellant,  in  the  justice's  court,  in  abatement  of  the  action, 
denied  all  joint  liability  with  Milne,  but  on  the  trial  in  that 
court  plaintiif  recovered  a  judgment  for  $67.35  and  costs. 
From  this  judgment  an  appeal  was  prosecuted  to  the'  circuit 
court  of  Cook  county.  The  cause  was  tried  in  that  court, 
when  the  jury  found  a  verdict  for  the  same  amount. 

A  motion  for  a  new  trial  was  entered,  but  was  overruled  by 
the  court,  and  defendant,  Rothgerber,  brings  the  case  to  this 
court  on  appeal. 

It  appears  that  Ann  Hyman,  being  the  owner  of  a  lot  in 
the  city  of  Chicago,  employed  appellant  to  build  a  house 
thereon.  A  contract  was  drawn  and  entered  into  by  the  par- 
ties, and  it  was  placed  in  the  hands  of  Selby,  the  architect 
having  the  superintendence  of  the  construction  of  the  build- 
ing. 
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Appellant  employed  Milne,  as  a  sub-contractor,  to  erect  the 
building,  and  Milne  employed  appellee,  as  his  sub-contractor, 
to  do  the  work.  Appellee  insists  that,  as  appellant  claimed 
to  be  the  owner,  he  has  the  right,  under  the  Mechanic's  Lien 
Law%  to  recover  the  unpaid  balance  due  him  for  work  on  the 
building,  from  appellant  and  Milne. 

The  Mechanic's  Lien  Law  of  1869,  sec.  1,  provides  that 
every  sub-contractor,  mechanic,  workman,  or  other  person, 
who  shall,  in  conformity  with  the  terms  of  the  contract  be- 
tween the  owner  of  the  land  and  the  original  contractor,  per- 
form any  labor  or  furnish  any  materials  in  building  the  house, 
etc.,  shall  have  a  lien  for  the  value  of  such  labor,  etc.,  upon  such 
house. 

The  second  section  provides  for  a  notice  to  the  owner  by 
the  person  furnishing  labor,  etc.  The  fifth  section  confers  the 
power  to  bring  suit  for  the  amount  due,  by  the  sub-contractor, 
against  the  owner  and  the  contractor  jointly. 

The  question  presented  and  urged  is,  whether  the  provis- 
ions of  this  statute  can  be  extended  to  the  sub-contractor  of 
a  sub-contractor.  He  is  not  embraced  in  the  terms  of  the 
statute,  but  it  is  urged  that  he  falls  within  the  spirit  of  the 
enactment.  This  class  of  statutes  is  opposed  to  common 
right.  They  confer  special  privileges  and  rights  upon  one 
class  of  community  not  enjoyed  by  others;  and  courts,  in  con- 
struing such  statutes,  confine  them  to  the  provisions  of  the 
law,  and  require  that  the  case  shall  be  brought  clearly  within 
their  provisions  before  relief  will  be  granted.  Such  laws  are 
not  extended  by  liberal  construction  to  embrace  cases  not  in 
the  language  of  the  statute. 

Again,  this  lien  created  by  the  statute  is  secret  in  its  character, 
the  holder  of  it  being  required  to  do  nothing  to  apprise  pur- 
chasers or  creditors  of  its  existence.  For  these  reasons,  we 
can  not  believe  the  legislature  intended  to  embrace  within  the 
operation  of  the  law  any  but  those  whom  they  have  expressly 
named.  We  can,  therefore,  only  apply  the  statute  to  sub-con- 
tractors, and  can  not  extend  it  indefinitelv  to  successive  sub- 
contractors. 
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Appellee,  not  being  a  sub-contractor,  but  a  contractor  under 
a  sub-contractor,  can  not  be  protected  by  this  statute,  as 
he  does  not  fall  within  its  provisions.  As  appellant  was  not 
the  owner,  he  could  not  be  sued  jointly  with  his  sub-contrac- 
tor. 

This  statute  seems  to  be  substantially  the  same  as  an  act 
adopted  by  the  general  assembly  of  New  York,  applicable  to 
the  city  of  New  York;  and  the  Supreme  Court,  before  its  re- 
organization, held,  in  construing  the  act,  that  the.  workman 
under  a  sub-contractor  had  no  lien,  and  could  not  compel  pay- 
ment from  the  owner.  The  provision  of  that  act  is,  that 
everv  mechanic,  workman,  or  other  person  doing  any  work  in 
the  erection  of  any  building  in  the  city  of  New  York,  built 
under  a  contract  in  writing  between  the  owner  and  the  builder, 
■or  other  person,  whether  such  work  be  performed  as  journey- 
man, laborer,  cartman,  sub-contractor,  or  otherwise,  and  whose 
demand  has  not  been  paid,  may  deliver  an  attested  account  of 
the  amount  and  value  of  the  labor  thus  performed  and  not 
paid,  to  the  owner,  who  was  required  to  retain  the  amount  out 
of  the  subsequent  payments  to  the  contractor  for  the  benefit 
of  such  workman. 

It  will  be  observed  that  statute  is  quite  as  comprehensive  as 

ours,  but  the  court  held   that  the  lien  was  not  extended  to  a 

workman  employed  by  a  sub-contracter.      Wood  v.  Donaldson, 

17  Wend.  550.     The  case  was  taken  to  the  Court  of  Appeals 

(see   22  Wend.   395),  where    the  judgment    of  the    Supreme 

Court  was  affirmed. 

The  Supreme  Court  of  Pennsylvania,  in  the  case  of  Har- 
lan V.  Rand,  27  Penn.  (3  Casey)  R.  511,  under  a  statute  some- 
what similar  in  its  material  provisions,  held  as  did  the  New 
York  courts.  Lowrie,  J.,  in  delivering  the  opinion  of  the 
court,  says:  "We  are  to  meet  the  question,  how  distant  may 
the  claimant  stand  from  the  contract  between  the  owner  and 
the  builder,  before  we  can  say  that  he  has  no  lien?  Certainly 
there  must  be  a  limit  somewhere.  The  carpenter  may  under- 
take with  the  builder  for  furnishing  all  his  kind  of  work^ 
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including  nails,  screws,  locks,  hinges,  fastenings,  etc.  Can  he 
transmit  the  right  of  lien  to  all  the  dealers  and  artisans  in 
these  kinds  of  business?  If  he  can,  then  the  lien  rights 
against  any  house  maybe  entirely  indefinite.  The  bricklayer, 
the  stonemason,  the  plasterer,  the  painter,  the  paper-hanger, 
the  plumber  and  the  cellar  digger,  may  multiply  them  in  the 
same  way,  until  the  costs  and  liens  may  exceed  the  value 
of  the  house." 

He  further  says,  that  the  law  distributes  all  of  the  par- 
ties to  the  work  into  three  classes:  first,  the  owner;  second,, 
the  contractor,  and  third,  the  workmen  and  material-men  ;  that 
the  law  established  one  link  only  between  the  owner,  on  the 
one  hand,  and  the  workmen  and  material-men,  on  the  other 
and  required  the  lien  to  be  founded  on  contract,  express  or 
implied,  and  authority  to  the  sub-contractor  to  bind  the  prop- 
erty by  a  lien  would  not  be  implied. 

Again,  the  fourth  section  of  the  act  of  1869  gives  the  right 
to  the  owner,  as  often  as  he  may  require,  to  compel  the 
original  contractor  to  give  him  a  statement  of  the  number  of 
persons  in  his  employment  and  sub-contractors,  giving  their 
names,  their  rate  of  wages  and  terms  of  contract,  and  how 
much,  if  anything,  is  due  them ;  which  statement  is  required 
to  be  made  under  oath. 

In  giving  a  construction  to  this  act,  it  is  a  significant  fact 
that  the  owner  is  given  no  power  to  compel  a  sub-contractor 
to  o'ive  him  such  an  account. 

If  the  general  assembly  had  intended  to  give  the  sub-con- 
tractor of  a  sub-contractor  power,  by  contract  for  labor  or 
materials,  to  charge  the  premises  with  the  lien  as  it  does  the 
original  contractor,  it  is  obvious  it  would  have  afforded  the 
owner  the  same  means  of  protecting  himself  against  such  sub- 
contractor that  is  given  against  the  first  contractor. 

To  give  the  construction  contended  for  would  lead  to  all 
the  inconveniences  pointed  out  by  the  New  York  and  Penn- 
sylvania courts  in  the  cases  to  which  we  have  referred.  Until 
there  shall  be  further  legislation,  it  would  operate  injuriously. 
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if  not  disastrously,  to  both  the  owner  and  the  first  contractor. 
Hence,  we  infer  that  it  was  not  designed  to  give  the  employee 
of  a  sub-contractor  a  lien  under  the  statute. 

The  first  instruction  for  appellee  should  not  have  been 
given.  It  referred  to  the  conduct  of  the  owner  in  permitting 
the  work  to  be  done  without  objection.  She  was  not  a  party 
to  the  suit,  and  it  is  not  perceived  how  her  conduct  could  af- 
fect the  rights  of  these  parties.  The  owner  employed  a  con- 
tractor to  perform  the  work  under  the  direction  of  an  archi- 
tect, and  the  work  was  done  under  their  directions.  We  are 
unable  to  see  that  the  law  imposes  upon  her  any  duty  for  the- 
protection  of  sub-contractors  or  others. 

This  case  is  unlike  the  Emporium  Company  v.  Holmes,  23 
111.  85.  In  that  case  the  suit  was  against  the  company,  asthe 
owners  of  the  property  improved,  and  a  purchaser  in  posses- 
sion, to  enforce  a  mechanic's  lien;  but  in  this  case  the  suit 
was  ao;ainst  the  contractor  and  his  sub-contractor.  We  fail  to 
perceive  any  analogy  between  the  two  cases.  Had  appellee 
been  disposed  to  learn  who  was  the  owner,  he  only  had  to  in- 
quire of  the  architect  who  inspected  the  work  he  was  perform- 
ing.    This  would  have  been  no  hardship  upon  him. 

Again,  appellee's  second  instruction  should  not  have  been 
given.  Even  if  appellee's  evidence  had  shown  that  appellant 
represented  himself  as  the  owner  of  the  property,  still  we  fail 
to  find  any  evidence  in  the  record  that  he  so  represented  himself 
till  after  appellee  had  contracted  with  and  gone  to  work  under 
Milne.  If  no  representations  of  that  character  were  made 
before  he  contracted,  he  could  not  have  been  misled,  and  did 
not  perform  labor  on  the  faith  of  such  representation,  and  if 
not,  how  can  he  claim  that  he  is  wronged,  or  that  apj)ellant 
is  estopped  to  deny  that  he  is  the  owner  of  the  property  ? 
There  was  no  evidence  upon  which  to  base  this  instruction, 
and  as  it  was  calculated  to  mislead  the  jury,  it  was  error  to 
give  it. 

Had  appellant  been  sued  alone  as  a  guarantor  for  ]Milne's 
payment  of  appellee,  then  the  evidence  adduced  would  have 
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been  pertinent  to  the  issue;  but  appellant^s  declarations,  if  he 
made  any,  as  to  his  ownership,  after  appellee  had  made  his 
contract  with  Milne,  can  not  operate  to  create  an  original  lia- 
bility on  appellant's  part.  They  could  not  relate  back  to  and 
become  a  part  of  Milne's  agreement. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Judgment  reversed. 

Mr.  Justice  Sheldon  took  no  part  in  the  decision  of  this 
case. 


Nathaniel  K.  Beasley  et  al. 

V. 

William  H.  Webstee. 

1.  Mechanic's  lien — whei^e  time  of  payment  is  not  in  one  year  from  com- 
pletion. To  entitle  a  party  to  a  lien  under  the  statute,  the  time  of  com- 
pleting the  contract  must  not  be  extended  for  a  longer  period  than  three 
years  from  the  time  of  entering  into  the  same,  nor  the  time  of  payment 
beyond  the  period  of  one  year  from  the  time  stipulated  for  the  completion 
thereof. 

2.  Same — contract  construed  as  to  time  of  payment.  Where  a  contract 
for  the  erection  of  a  building  provided  that  the  owner  should  pay  $560 
for  the  same,  as  follows :  $100  in  advance,  and  $10  per  month  until  the 
whole  of  the  balance  was  paid,  with  10  per  cent  interest  on  all  unpaid, 
the  interest  and  $10  payments  to  commence  when  the  job  was  completed, 
and  insure  the  house  for  the  benefit  of  the  builder,  and  assign  his  title  to 
the  lot  to  the  builder,  after  the  expiration  of  one  year,  for  the  security  of 
the  balance  unpaid :  Held,  as  against  a  subsequent  purchaser,  on  bill  to 
enforce  a  lien,  that  the  last  payment  was  not  to  become  due  within  one 
year  from  the  completion  of  the  contract,  and  consequently  no  lien  at- 
tached ;  and  that  upon  the  failure  of  the  owner  to  assign  his  title  to  the 
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lot  at  the  expiration  of  the  year,  the  whole  of  the  debt  did  not  become 
immediately  due,  such  assignment  not  being  a  condition  to  the  extension 
of  the  time  of  payment.  , 

3.  Contract /or  the  beiiefit  of  a  third  party — party  plaintiff.  Where  a 
party,  holding  a  title  bond  to  a  lot  upon  which  a  small  sum  remained  un- 
paid, being  indebted  to  B,  transferred  the  same  in  payment  to  B,  who 
agreed  with  the  party  to  complete  the  payment  thereon,  and  to  pay  to  A 
the  amount  due  him  from  such  party  for  erecting  a  building  on  the  premi- 
ses, A  not  being  a  party  to  such  contract:  Held,  that  the  promise  having 
been  made  for  the  benefit  of  A,  he  could  maintain  an  action  at  law  there- 
on,  in  his  own  name. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Kidder  &  Norcross,  for  the  appellants. 

Messrs.  Madden  &  Lucy,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  controversy  has  its  origin,  in  great  part,  on  the  fol- 
lowing contract: 

"This  contract,  by  and  between  Wm.  H.  Webster,  of  the 
town  and  city  of  Monmouth,  county  of  Warren,  State  of  Illi- 
nois, and  Charles  Wilcox,  of  the  above  named  place,  made 
this  fourteenth  day  of  March,  A.  D.  1867,  to  wit:  Said 
Webster,  of  the  first  part,  agrees  to  build  and  complete  a 
dwelling  house,  as  hereafter  described  and  placed  on  back  of 
gaid  contract;  house  to  be  twenty-six  by  twenty  feet,  one 
story  of  nine  feet  high;  first  party  to  furnish  all  the  material 
and  complete  said  house  (except  blinds),  and  to  put  on  one 
<3oat  of  paint;  to  be  divided  into  one  hall  and  parlor,  and  set- 
ting-room, one  bed-room  and  close-room,  with  six  windows, 
twelve  by  eight,  eight  by  fourteen  glass,  two  by  eight  doors, 
placed  as  per  plan  on  back  of  contract;  said  house  to  be  com- 
pleted by  the  first  of  May  next.  Said  Wilcox,  of  the  second 
part,  is  to  furnish  lot,  also  to  furnish  posts  in  addition.    First 
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party  to  set  said  house  on  blocks,  so  second  party  can  under- 
pin with  brick  or  stone,  at  any  time  after  said  house  is  built. 
Second  party  is  to  pay  five  hundred  and  sixty  dollars,  as  fol- 
lows :  To  pay  one  hundred  dollars  in  advance,  and  then  pay  ten 
dollars  a  month  until  the  whole  of  the  balance  is  paid,  to- 
gether with  ten  per  cent  interest  on  all  unpaid,  interest  and  ten 
dollar  payments  to  commence  when  job  is  completed.  Second 
party  is  to  get  the  house  insured,  in  some  good  company, 
against  fire  and  lightning,  for  first  party's  benefit,  to  the  ex- 
tent of  first  party's  claim ;  also,  to  assign  his  title  to  said  lot 
to  first  party,  at  the  expiration  of  one  year,  for  the  security 
of  the  balance  unpaid." 

At  the  time  this  contract  was  made,  Wilcox  held,  from 
Quimby  and  Lawrence,  a  bond  for  a  deed  to  lot  four  (4),  in 
block  eleven  (11),  in  their  addition  to  the  city  Monmouth,  on 
which  lot  Webster  erected  the  house,  as  set  forth  in  the  above  * 
contract,  and  had  completed  the  same  on  or  about  the  first 
day  of  May,  1867. 

On  the  fourth  day  of  June,  1868,  there  remained  due  on 
the  contract  the  sum  of  four  hundred  and  fifty  dollars. 

It  further  appears  that  on  that  day  Wilcox  was  indebted  to 
appellants  (Beasley  brothers)  in  the  sum  of  seven  hundred 
dollars,  and  they  being  desirous  that  the  same  should  be 
secured  by  Wilcox — he  still  holding  the  title  bond  of  Quimby 
and  Lawrence  to  the  lot — he  executed  to  them  a  mortgage  on 
the  lot,  in  the  usual  form,  with  the  usual  covenants,  with  this 
clause  added:  "Except  as  against  claim  of  W.  H.  Webster 
for  a  mechanic's  lien  for  four  hundred  and  fifty  dollars."  This 
mortgage  appellants  declined  to  accept,  whereupon  Wilcox 
then  assigned  to  them  his  title  bond,  on  which  there  was  due 
Quimby  and  Lawrence  about  seventy  dollars,  and,  as  is  in- 
sisted Ijy  appellee,  upon  the  express  promise  by  them  to  Wil- 
cox that  they  Mould  pay  to  the  obligees  in  the  bond  whatever 
was  due  on  the  lot,  and  also  pay  the  claim  of  appellee,  Web- 
ster. 
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Appellants  paid  the  balance  due  on  the  bond,  and  obtained 
from  Quimby  and  Lawrence  a  deed  for  the  lot,  and  took  pos- 
session thereof,  refusing  to  pay  the  claim  of  appellee,  but 
offering  to  sell  the  property,  regardless  of  such  claim. 

On  this  state  of  facts,  Webster  filed  in  the  Warren  circuit 
court,  on  the  twenty-third  of  April,  1869,  this  bill  for  an 
injunction,  and  an  account,  making  the  Beasley s  and  Wilcox 
defendants. 

A  writ  of  injunction  was  issued,  restraining  the  Beasleys 
fi'om  selling  the  lot. 

The  Beasleys  answered  the  bill,  denying  therein  any  notice 
of  the  alleged  equity  of  Webster  in  the  premises,  and  also 
denying  any  promise  made  by  them,  to  Wilcox  or  Webster,  to 
pay  Webster's  claim  on  the  lot  and  premises. 

To  this  answer  there  was  a  replication,  and  at  the  May 
term,  1872,  the  cause  came  on  for  final  hearing  on  the  bill, 
answer,  replication  and  proofs,  and  a  decree  was  entered  that 
the  Beasleys  be  enjoined  from  selling  the  premises  until  they 
shall  have  paid  to  Webster  the  amount  of  his  claim — four 
hundred  and  fifty  dollars,  with  interest  thereon  from  the 
fourth  day  of  June,  1868,  together  with  the  costs  of  suit; 
and  that  in  default  thereof,  the  master  in  chancery  should  sell 
the  premises,  and  if  they  shall  not  sell  for  a  sum  sufficient  to 
pay  appellee's  claim,  Avith  interest  and  costs,  that  an  execu- 
tion issue  for  the  balance  against  the  Beasleys. 

To  reverse  this  decree,  the  Beasleys  appeal,  and  assign 
various  errors,  all  of  which  will  be  disposed  of  as  we  pro- 
ceed. 

The  first  inquiry  will  naturally  be,  is  apjjellee,  by  the  terms 
of  the  contract  between  him  and  Wilcox,  entitled  to  the  decree 
rendered  ? 

It  is  insisted  by  appellants'  counsel  that,  inasmuch  as  the 
contract  itself  extends  the  time  of  payment  for  a  longer 
period  than  one  year  from  the  completion  of  the  building  by 
appellee,  for  that  reason  alone  he  could   \\\\\\  no  lien  for  his 
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labor  and  materials.     On  the  other  hand,  it  is  insisted  that 
the  time  for  the  last  payment  was  not  so  extended. 

In  support  of  appellants'  ground,  reference  is  made  to  sec- 
tion 2,  chapter  65,  Mechanic's  Lien  Law,  which  declares  "the 
lien  shall  extend  to  all  work  done  and  materials  furnished 
under  the  provisions  of  the  contract,  whether  the  kind  or 
quantity  of  the  work,  or  amount  to  be  paid,  be  specified  or 
not:  jn-ovlded,  that  the  time  of  completing  the  contract  shall 
not  be  extended  for  a  longer  period  than  three  years,  nor  the 
time  of  payment  beyond  the  period  of  one  year  from  the  time 
stipulated  for  the  completion  thereof."     E..  S.  345. 

This  court,  in  construing  this  section  in  Cook  et  al.  v.  Vree- 
land,  21  111.  431,  said  the  obvious  intention  of  the  legislature 
was  to  dispense  with  provision  in  the  contract  as  to  the  kind 
of  work  to  be  performed,  and  as  to  the  specific  amount  to  be 
paid,  but  to  require  the  contract  to  fix  and  limit  a  time  when 
the  work  should  be  completed  and  the  money  should  be  paid;, 
and  if,  by  the  terms  of  the  contract,  the  work  was  to  be  per- 
formed within  three  years  from  the  entering  into  the  contract, 
and  the  money  M'as  to  be  paid,  by  the  express  or  implied 
agreement  under  which  it  was  to  be  performed,  within  one 
year  after  its  completion,  then,  and  not  till  then,  could  the 
creditor,  ds  between  himself  and  the  other  party,  avail  him- 
self of  the  benefit  of  the  time.  It  was  further  said,  this  section 
evidently  refers  to  the  making  and  entering  into  the  contract, 
when  it  prohibits  the  extension  of  the  time  for  completing 
the  work  to  three  years,  and  the  time  of  payment  to  one  year 
after  its  completion. 

In  support  of  appellee's  position,  he  argues  that  the  last 
payment  was  due  and  payable,  by  the  terms  of  the  contract, 
at  the  time  Wilcox  agreed  to  assign  his  title  bond,  which  was 
at  the  expiration  of  one  year,  for  the  security  of  the  balance 
unpaid.  He  contends  the  contract  to  extend  the  time  was 
executory,  and  until  the  title  should  be  assigned  according  to 
the  contract,  all  the  obligations  of  the  principal  remain  in 
full  force. 
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In  support  of  his  view,  he  cites  Gardner  v.  Hall  et  al.  29" 
111.  278,  as  analogous. 

We  have  examined  that  case  carefully,  but  are  unable  to 
perceive  the  analogy.  That  case  was  a  building  contract, 
entered  into  between  Gardner  and  Hall  on  the  ninth  of  April, 
1860,  to  be  completed  by  the  twentieth  of  July,  of  the  same 
year,  the  first  payment  to  be  made  two  months  after  the  time 
fixed  for  the  completion  of  the  contract,  to  wit:  on  the 
twentieth  of  September,  1860,  and  twenty-five  dollars  per 
month  until  the  first  day  of  January,  1861,  when  the  whole 
sum  should  be  due  and  payable  to  Gardner  for  his  labor  and 
materials  furnished,  at  the  rate  specified,  with  ten  per  cent 
interest  from  the  twentieth  of  July,  1860.  The  contract  fur- 
ther provided  that  if  Hall  should  give  a  mortgage,  which 
should  be  a  first  lien  upon  the  premises,  on  the  first  day  of 
January,  1861,  to  Gardner,  conditioned  to  pay  Gardner  at  the 
rate  of  fifty  dollars  per  month,  with  ten  per  cent  interest  from 
the  first  day  of  January,  1861 — the  first  payment  to  be  made 
at  the  time  of  giving  the  mortgage — until  the  whole  sum 
remaining  due  to  Gardner  on  the  first  day  of  January,  under 
the  contract,  should  be  paid,  then  Gardner  agreed  to  take  the 
mortgage  conditioned  as  above,  with  notes  for  the  sums  to  be 
due  at  the  times  respectively  stated,  and  extend  the  time  of 
payment  according  thereto. 

To  this  contract  was  appended  an  admission,  by  Hall,  that 
on  the  eighteenth  day  of  August,  1861,  upon  an  accounting 
between  him  and  Gardner,  there  was  due  Gardner,  for  work 
done  by  him  according  to  the  contract,  the  sum  of  three 
thousand  four  hundred  and  eighteen  foo  dollars. 

Hall  did  not  execute  the  mortgage  on  the  first  day  of  Jan- 
uary, 1861,  nor  did  he  offer  so  to  do. 

It  is  apparent,  this  contract  provided  that  the  whole  sum 
should  be  due  and  payable  to  Gardner  on  the  first  day  of  Jan- 
uary, 1861,  something  over  five  months  from  the  time  of  the 
completion  of  the  contract  by  Gardner.  It  is  true,  the  contract 
further  provided   that   if  Hall   should,  on  the   first  day  of 
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January,  execute  to  Gardner  a  mortgage  on  the  premises,  and 
pay  at  the  rate  of  fifty  dollars  per  month,  then  Gardner  was 
to  accept  the  same  and  extend  the  time  of  payment  according- 
ly. Hall  did  not  execute  the  mortgage,  and  hence  this  court 
held  the  money  having  become  due  on  the  first  day  of  January, 
1861,  remained  due,  the  time  of  payment  being  to  be  extended 
only  upon  the  compliance  by  Hall  with  certain  conditions 
The  court  say  an  agreement  was  made  to  give  a  mortgage, 
which  would  have  destroyed  the  lien,  but  no  mortgage  was 
given,  and  hence  the  lien  remained. 

Are  the  facts  substantially  the  same  in  the  case  before  us? 
Let  us  look  at  tlie  contract;  its  language  is,  ''second  party  is 
to  pay  five  hundred  and  sixty  dollars,  as  follows:  to  pay  one 
hundred  dollars  in  advance,  and  then  pay  ten  dollars  a  month 
until  the  whole  of  balance  is  paid,  together  with  ten  per  cent 
interest  on  all  unpaid,  interest  and  ten  dollar  payments  to 
commence,  when  job  is  completed.  Second  party  is  to  get  the 
house  insured,  in  some  good  insurance  company,  against  fire 
and  lightning,  for  first  party's  benefit,  to  the  extent  of  first 
party's  claim;  also,  to  assign  his  title  to  said  lot  to  first  party, 
at  the  expiration  of  one  year,  for  the  security  of  the  balance 
unpaid." 

Can  we,  by  any  reasonable  construction  of  this  contract, 
hold  that  the  last  payment  was  to  become  due  within  one  year 
from  the  completion  of  the  building,  and  that  the  payments 
were  only  to  be  extended  upon  Wilcox  insuring  the  premises 
and  assigning  his  title  bond  to  appellee?  Must  we  not  infer 
from  the  contract  that  the  last  payment  was  to  become  due 
four  or  five  years  after  the  completion  thereof,  for  a  payment 
often  dollars  per  month  would  require  that  time  to  discharge 
a  debt  of  four  hundred  and  fifty  dollars,  Avith  accruing  inter- 
est upon  it? 

AVe  can  not  make  a  contract  for  the  parties,  but  are  only 
required  to  construe  the  contract  they  have  made  for  them- 
selves; and  in  doing  so,  we  have  reached  the  conclusion  that 
the   last  payment  was,  by  the   very  terms   of  the  contract, 
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extended   beyond   the   time   of  one  year  from  the  completion 
thereof. 

We  are  not  of  opinion  from  the  evidence  that  appellee, 
from  the  inception  of  the  contract  to  its  completion,  relied 
for  payment-  upon  a  lien.  He  evidently  relied  upon  the  ability 
and  integrity  of  Wilcox  to  make  the  stipulated  payments,  and 
that  at  the  end  of  the  year  from  the  time  of  making  the  con- 
tract, namely:  on  the  fourteenth  of  March,  1868,  Wilcox  was 
to  assign  his  title  bond  as  additional  security.  Appellee  could 
not  enforce  his  lien  before  this  date,  because  on  that  day  he 
had  agreed  to  take  additional  security.  All  these  go  to  show 
he  did  not  rely  upon  a  mechanic's  lien.  The  record  does  not 
show  that  appellee  at  any  time  insisted  upon  the  assignment 
of  the  title  bond  on  the  fourteenth  of  March,  1868;  nor  does 
the  contract  provide  that,, in  default  of  giving  this  additional 
security,  all  the  deferred  payments  should  become  due.  We 
can  draw  no  other  inference  from  all  this  than  that  the  last 
payment  was  extended  beyond  one  year  from  the  completion 
of  the  contract,  and  no  lien  was  acquired.    R.  S.  ch.  65,  sujpra. 

As  to  appellants'  position,  that  there  was  no  agreement  on 
their  part  to  pay  appellee's  claim,  we  are  satisfied  from  the 
evidence  that  they  had  notice  of  this  claim,  and  agreed  to  pay 
it.  They  made  no  contract  with  appellee  to  pay  it,  nor  did 
they  ever  say  to  him  they  would  pay  it;  but  in  their  negotia- 
tions Avith  Wilcox,  they  promised  him,  on  condition  of  his 
assigning  the  title  bond  to  them,  they  would  pay  appellee 
what  was  due  him  on  the  building  contract.  It  was  a  promise 
to  Wilcox,  for  the  benefit  of  appellee  alone,  on  which  he  can 
maintain  his  action  at  law  against  appellants,  on  the  authority 
of  Eddy  V.  Roberts,  17  111.  505;  Brown  v.  IStrait,  19  ib.  88; 
Bristow  et  al.  v.  Lane  et  al.  21  ib.  194;  Babberman  v.  Wiskamp, 
54  ib.  179. 

The  remedy  of  appellee  is  complete  at  law,  by  action  against 
appellants,  on  their  promise. 

For  the  reasons  given,  the  decree  of  the  circuit  court  is 
reversed.  Decree  reversed, 

30— 64th  III. 
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Susan  W.  Harris 

V. 

Robert  M.  Douglas  et  al. 

1.  Admenistkation — claims — chancery  jwrisdiction.  The  law  is  settled 
in  this  State,  that  a  court  of  equity  •will  not  ordinarily  assume  jurisdic- 
tion of  claims  against  an  estate,  until  the  claimant  shall  have  exhibited 
his  claim  and  had  it  allowed  in  the  county  court,  and  then,  if  any  special 
reasons  can  be  assigned  why  that  court  can  not  aft'ord  the  requisite  relief, 
equity  will  assist  him,  but  not  otherwise. 

2.  Same — equity  jurisdiction  in  case  of  trusts.  But  where  a  testator,  by 
his  will,  makes  the  payment  of  his  debts  a  charge  upon  a  portion  of  his 
real  estate  devised,  a  court  of  equity  will  have  jurisdiction  without  first 
establishing  the  indebtedness  in  a  court  of  law,  as  it  is  an  original  ground 
of  equity  jurisdiction  to  declare  and  enforce  trusts. 

3.  Devise — subject  to  the  'payment  of  debts — whether  a  charge.  Where  a 
testator,  by  his  will,  provided  first  for  the  payment  of  his  debts  out  of  any 
moneys  he  might  have,  with  authority  to  his  executors  to  sell  so  much  of 
his  propertjr,  real  or  personal,  at  their  discretion,  as  might  be  necessary  to 
pay  the  debts,  and  then  provided  that,  after  the  payment  of  all  his  debts, 
all  the  residue  of  his  property,  real  and  personal,  should  be  divided  equal- 
ly between  his  wife  and  children,  each  taking  one-half:  Held,  that  such 
devise  created  no  specific  charge  or  lien  upon  the  estate  devised,  and  con- 
eequently  no  trust  so  as  to  give  a  court  of  equity  jurisdiction  of  claims. 

4.  Where  a  testator,  by  his  will,  provides  that,  after  the  payment 
of  all  debts,  the  residue  of  the  estate  is  bequeathed,  it  has  never  been 
held  in  this  State  that  such  words  create  any  specific  charge  on  the  real 
estate  other  than  the  law  creates.  Such  a  charge,  like  that  created  by  law, 
in  case  the  party  dies  intestate,  is  to  be  enforced  by  the  county  court  in  the 
due  course  of  administration. 

5.  Even  at  common  law,  where  the  real  estate  was  not  chargeable 
with  the  payment  of  simple  contract  debts  in  the  course  of  adminis- 
tration, the  doctrine  was,  that  a  mere  direction  in  the  will  to  pay  debts  and 
legacies,  did  not  create  a  charge  on  the  real  estate-  It  was  necessary  that 
some  clear  intention  should  be  expressed  that  the  devisee  should  take  the 
real  estate  charged  with  their  payment. 

6.  In  this  country  the  rule  seems  to  be  that,  where  it  clearly  appears 
to  have  been  the  intention  of  the  testator  to  charge  his  real  estate  to 
the  exclusion  of  personal  property,  the  words  in  the  residuary  clause  of 
a  will,  "  after  the  payment  of  my  debts,"  will  be  held  sufficient  for  that 
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purpose.  But  where  no  such  intention  appears,  and  the  whole  estate,  per- 
sonal and  real,  is  charged  with  the  payment  of  debts,  it  seems  to  be  the 
general  rule  that  the  testator  intended  his  estate  should  be  administered  as 
provided  by  law  in  the  State  where  his. will  is  admitted  to  probate. 

7.  And  where  the  testator,  in  that  part  of  his  will  nominating  exec- 
utors, used  the  following  language :  "  I  do  hereby  waive  all  legal  pro- 
cess and  letters  of  administration,  and  dispense  with  any  and  all  security 
on  the  part  of  my  said  executors,  and  direct  that  they  may  proceed  and 
execute  this  will  the  same  that  I  could,  were  I  alive:"  Held,  \haX  these 
words  did  not  change  the  rule  or  show  an  intention  to  make  the  testator's 
debts  a  specific  charge,  or  create  a  trust.  The  only  legal  eftect  of  the  clause 
was  to  waive  the  statutory  provision  requiring  security  of  the  executors. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon.. 
W.  W.  Parwell,  Judge,  presiding. 

Mr.  "W.  T.  Burgess,  for  the  appellant. 

Messrs.  McCagg,  Fuller  &  Culver,  and  Mr.  Obadiah 
Jackson,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  decision  of  the  questions  arising  on  this  record  depend 
upon  the  construction  that  shall  be  given  to  the  will  of  the 
late  Stephen  A.  Douglas. 

The  bill  was  filed  on  the  24th  of  December,  1870,  on  be- 
half of  the  appellant  and  such  other  creditors  of  the  estate  as 
should  join  in  the  suit  and  contribute  to  the  expenses. 

It  is  alleged  in  the  bill  that  Mr.  Douglas  died  June  3d, 
1861,  leaving  a  will,  which  was  admitted  to  probate  in  the 
county  of  Cook,  where  he  had  lately  resided,  on  the  16th  day 
of  July  after  his  death.  By  the  terms  of  the  will,  one-half 
of  his  estate,  after  the  payment  of  his  debts,  was  devised  to 
his  wife,  and  the  other  half  to  his  two  sons.  Mrs.  Adele 
Cutts  Douglas,  his  wife,  and  Daniel  P.  Rhodes,  were  appointed 
executors,  but  only  the  latter  qualified,  and  on  the  21st  day 
of  October,  1861,  letters  testamentary  were  issued  to  him  bv 
the  probate  court  of  Cook  county,  and  thereupon  he  entered 
upon  the  duties  of  the  office  of  executor. 
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The  right  to  relief  is  predicated  upon  the  specific  ground 
that  Mr.  Douglas,  by  his  last  will  and  testament,  devised  his 
real  estate  to  his  wife  and  children,  charged  with  the  payment 
of  his  debts,  of  which  the  notes  mentioned  in  the  bill  are  a 
part.     Two  objections  are  interposed: 

First — That  the  claim  of  the  appellant  is  barred  by  the  stat- 
ute of  limitations. 

Second — That  she  had  an  adequate  remedy  at  law. 

Had  this  bill  been  filed  to  enforce  a  claim  against  an  intes- 
tate estate,  there  could  be  no  question,  it  seems  to  us,  that  the 
objections  ought  to  be  sustained. 

It  is  provided  by  statute  that  claims  of  the  class  to  which 
appellant's  belong  shall  be  exhibited  within  two  years  from 
the  granting  of  letters,  or  be  forever  barred,  unless  the  cred- 
itors shall  find  other  estate  of  the  deceased  not  inventoried 
or  accounted  for,  saving,  however,  to  certain  persons  named, 
and  to  persons  "  beyond  seas,"  the  term  of  two  years  after 
their  respective  disabilities  are  removed,  in  which  to  exhibit 
their  claims. 

The  appellant  never  presented  her  claim  and  had  it  al- 
lowed against  the  estate,  in  the  county  court.  It  is  alleged, 
however,  that  she  did  serve  the  executor  with  notice  of  it, 
Avhich,  it  is  insisted,  under  the  decision  in  Wells  v.  Miller,  45 
111.  33,  would   bar  the  running  of  the  statute. 

As  a  further  reason  why  the  claim  was  not  presented  for 
allowance,  it  is  alleged  that  the  appellant  and  the  former  own- 
ers of  the  indebtedness  were  "  beyond  seas."  If  the  appel- 
lant was  in  fact  "  beyond  seas,"  and  fairly  within  the  saving 
clause  of  the  statute,  no  reason  is  perceived  why  she  could 
not,  when  she  came  within  the  jurisdiction  of  the  court,  have 
exhibited  her  claim  and  had  it  allowed.  Ordinarily,  the 
claimant  has  a  complete  and  ample  remedy  at  law,  and  such 
party  will  be  required  to  pursue  it.  A  party  may  not,  in  the 
first  instance,  file  a  bill  to  enforce  the  payment  of  his  claim 
against  the  estate. 
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A  court  of  equity  will  not  assume  jurisdiction  except  in 
extraordinary  cases  where  the  remedy  afforded  by  the  statute 
is  inadequate.  It  is  for  the  very  plain  reason  that  the  statute 
has  pointed  out  a  different  mode,  and  the  party  must-  pursue 
the  remedy  provided  by  law. 

By  the  provisions  of  the  statute  of  wills,  claims  against 
estates  are  to  be  classified,  and  some  are  to  be  paid  in  full,  and 
others  prorata.  A  claimant  can  not  avoid  this  statute  by  re- 
sorting to  a  court  of  equity.  The  law  is  settled,  in  this  State 
at  least,  that  a  court  of  equity  will  not  ordinarily  assume  juris- 
diction until  the  claimant  shall  have  exhibited  his  claim  and 
had  it  allowed  in  the  county  court,  and  then  if  any  special 
reasons,  that  may  be  deemed  sufficient,  can  be  assigned  why 
that  court  can  not  afford  the  requisite  relief,  equity  will  assist 
him,  but  not  otherwise.  Armstrong  v.  Cooper,  11  111.  561; 
Freeland,  Exr.  v.  Dazy  et  al  25  111.  296. 

It  is  admitted  by  counsel  that,  unless  this  case  can  be  based 
upon  an  equitable  charge,  under  the  will,  upon  the  real  estate 
in  the  hands  of  the  devisees,  the  appellant  can  have  no  stand- 
ing in  a  court  of  equity.  In  this  view  of  the  meaning  of  the 
words  in  the  will,  it  is  insisted  that  the  debts  of  the  testator 
are  made  a  specific  charge  upon  the  real  estate  devised,  and 
hence  it  is  said  the  objections  can  not  be  maintained,  for  it 
will  be  competent  for  the  creditor,  at  any  time  before  the  in- 
debtedness was  barred  by  the  statute  of  limitations,  to  file  a 
bill  to  enforce  the  trust,  which  would  be,  where  the  indebted- 
ness is  evidenced  by  writing,  within  a  period  of  sixteen  years. 

It  is  an  original  ground  of  equity  jurisdiction  to  declare 
and  enforce  trusts,  and  if  this  is  the  true  construction  of  the 
will,  it  would  not  be  necessary,  preliminary  to  obtaining  the 
relief,  that  the  indebtedness  should  be  established  in  a  court 
of  law. 

The  provisions  of  the  will  which  are  supposed  to  make  the 
debts  of  the  testator  a  specific  charge  upon  his  real  estate,  and 
create  the  trust  which  it  is  said  the  devisees  are  bound  to  per- 
form, are  as  follows : 
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'^  It  is  my  will  that  my  debts  shall  be  paid  out  of  any  moneys 
which  I  may  have,  and  that  so  much  of  my  property,  real  and 
personal,  at  the  discretion  of  my  executors,  shall  be  sold  as 
shall  be  necessary  to  pay  my  debts." 

^'  It  is  also  my  will  that,  after  my  said  debts  shall  be  paid, 
all  the  residue  of  my  property,  personal  and  real,  shall  be  di- 
vided by  my  executor  into  two  equal  parts,  and  that  one  part 
thereof  shall  belong  to  my  two  children,  Robert  M.  Douglas 
and  Stephen  Douglas,  and  that  the  other  part  thereof,  that  is 
to  say,  one-half  of  all  my  property,  real  and  personal,  and  of 
all  moneys  or  debts  due  me,  shall  belong  to,  and  is  hereby  de- 
clared to  belong  to  my  dear  beloved  wife,  Adele  Cutts  Doug- 
las " 

It  is  urged  that  the  latter  clause  of  the  paragraph,  in  which 
the  testator  nominates  his  executors,  explains  in  some  degree 
the  meaning  of  the  previous  provisions,  where  he  declares,  "I 
do  hereby  waive  all  legal  process  and  letters  of  administra- 
tion, and  dispense  with  any  and  all  security  on  the  part  of 
mv  said  executors,  and  direct  that  thev  mav  proceed  and  ex- 
ecute  this  will  the  same  that  I  could,  were  I  alive." 

We  are  not  inclined  to  attach  any  importance  to  this  latter 
clause,  nor  do  we  think  it  at  all  aids  the  meaning  of  the  pre- 
vious provisions.  There  is  some  obscurity,  it  must  be  admit- 
ted, in  the  use  of  the  words  "waive  all  legal  process."  The 
testator  had  no  power  to  waive  the  probate  of  the  will,  and 
what  he  intended  to  waive  by  the  use  of  these  words  is  not 
very  clear.  If  it  was  to  be  a  will  at  all,  it  was  indispensable 
that  it  should  be  witnessed  and  published  in  the  manner  pre- 
scribed by  statute  and  duly  admitted  to  probate.  In  case  these 
essential  requirements  were  omitted,  it  would  be  a  mere  })Ower 
of  attorney,  and  would  cease  to  be  operative  with  the  death  of 
the  })arty  executing  it.  It  can  not  be  that  the  testator  intended 
to  waive  anything  necessary  to  constitute  it  a  valid  will  under 
the  laws  of  this  State.  The  legal  effect  of  the  clause  is  to 
waive  the  statutory  provision  requiring  the  executors  to  give 
securitv  for  the  faithful  execution  of  their  offices  as  executors. 


1872.]  Harris  v.  Douglas  et  al.  471 

Opinion  of  the  Court. 

It  in  nowise  illustrates  the  meaning  of  any  previous  provis- 
ions. 

The  specific  ground  relied  on  for  the  relief  sought  is,  that 
the  language  of  the  will  makes  the  debts  of  the  testator  a 
clear  charge  upon  his  real  estate,  to  be  enforced  only  in  a  court 
of  equity. 

Independently  of  the  words  in  the  will,  the  devisees  would 
only  take  the  residue  of  the  estate,  under  our  laws,  after  the 
payment  of  the  debts,  and  it  is  difficult  to  understand  how 
a  different  charge  is  created  than  what  the  law  itself  creates. 
Had  Mr.  Douglas  died  intestate,  the  heirs  would  take  the 
estate,  in  one  sense,  charged  with  the  payment  of  his  debts; 
that  is,  the  residue,  after  all  indebtedness  was  discharged. 
But  the  law  creates  no  specific  charge,  imposes  no  trust,  that 
can  only  be  declared  and  enforced  in  a  court  of  equity. 

No  specific  property  is  charged  by  the  terms  of  the  will 
with  the  payment  of  the  debts  of  the  testator,  but  first  his 
moneys  and  next  his  property,  real  and  personal,  are  to  be 
charged,  and  that  is  precisely  what  the  law  would  do. 

The  words  used  in  the  will  do  not  differ  essentially  from 
the  words  in  the  form  commonly  in  use.  It  is  provided  that, 
after  the  payment  of  all  debts,  the  residue  of  the  estate  is 
bequeathed,  and  this  is  the  usual  form,  and  it  has  never  been 
held  in  this  State  that  such  words  create  any  specific  charge 
on  the  real  estate  other  than  the  law  creates,  and  by  no  fair 
construction  do  they  declare  any  trust  in  favor  of  the  creditors 
to  be  enforced  only  in  a  court  of  equity.  The  charge  is  not 
unlike  that  which  exists  by  law  where  the  party  dies  intes- 
tate, and  is  to  be  enforced  in  the  county  court  as  provided  by 
law.  AVe  must  presume  that  the  words  are  used  with  refer- 
ence to  the  provisions  of  our  statutes,  and  simply  mean  that 
the  debts  of  the  testator  are  to  be  paid  in  due  course  of  ad- 
ministration in  and  under  the  direction  of  the  countv  court. 
This  is  believed  to  be  the  true  construction  of  the  language 
of  the  will.  In  case  such  words  should  be  held  to  create  a 
special  charge  upon  the  real  estate,  and   create  a  trust  to  be 
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performed  by  the  executor  or  devisees,  then  in  all  cases  where 
the  residue  of  the  estate  is  bequeathed  after  the  payment  of 
debts,  resort  would  have  to  be  had  to  a  court  of  equity  to  de- 
clare the  trust  and  administer  the  estate.  Such  is  not  the  law, 
and  the  language  used,  in  view  of  our  statute,  will  admit  of 
no  such  construction. 

We  have  examined  with  care  the  authorities  cited  by  coun- 
sel fur  appellant,  but  are  unable  to  perceive  how  they  sustain 
his  view  of  the  law. 

The  words,  '^  after  the  payment  of  my  debts,"  is  a  formula 
adopted  from  the  common  law.  In  view  of  our  statute,  it 
can  hardly  be  said  that  they  can  have  the  same  meaning  when 
used  in  this  State  as  was  attached  to  them  at  common  law. 
It  seems  to  us  that  a  clear  and  well-defined  distinction  may 
be  taken. 

At  common  law,  the  real  estate  of  a  deceased  person  was 
not  liable  to  the  payment  of  his  simple  contract  debts;  the 
devisees  took  the  land  bequeathed  discharged  therefrom.  It 
was  according  to  the  principles  of  natural  justice  that  a  man 
should  be  honest,  and  pay  his  debts. 

The  courts  being  anxious  to  promote  justice,  from  an  early 
period  endeavored  to  give  eifect  to  a  general  direction  by  a 
testator  for  the  payment  of  all  his  debts,  by  construing  it  into 
a  trust  for  their  discharge  out  of  his  real  estate,  in  case  of  a 
deficiency  of  the  personalty  for  that  purpose.  Even  the 
slightest  allusion  to  debts  in  any  part  of  the  will  was  some- 
times held  sufficient  to  charge  the  real  estate,  on  the  supposi- 
tion that  the  testator  would  have  said  nothing  about  the  debts 
had  he  not  intended  to  charge  his  lands.  Otherwise  he  would 
have  left  them  to  be  discharged  as  the  law  directs.  The  gen- 
eral doctrine,  however,  was,  that  a  mere  direction  in  the  will 
to  pay  debts  and  legacies  did  not  create  a  charge  on  the  real 
estate.  It  was  necessary  that  some  clear  intention  should  be 
expressed  that  the  devisee  should  take  the  real  estate  charged 
with  their  payment.  Hill  on  Trustees,  *345  ;  Lupton  v.  Liip- 
ton,   2  Johns.  Chy.  614;   White  v.  Olden,  3  Green  Chy.  343; 
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Fenwich  v.  Chapman,  9  Pet.  461  ;  Dim  v.  Keeling,  2  Dev.  285  ; 
Shalkross  v.  Finder,  3  Ves.  738 ;  Williams  v.  Chitty,  3  Ves.  545  ; 
Walker  v.  Jackson,  2  Atk.  624;   Troft  v.  Vernon,  2  Vern.  708. 

The  principles  of  the  English  cases  have  been  very  gener- 
ally adopted  by  the  courts  of  this  country,  and  held  to  be  the 
law,  except  where  modified  by  statute.  In  harmony  with 
those  decisions,  it  has  been  held  that  the  words  "after  pay- 
ment of  debts,"  created  a  charge  upon  the  real  estate,  and  ex- 
empted the  personal  property,  as  in  the  case  of  Femvick  v.. 
Chapman,  supra.  In  that  case  it  was  held  that  equivalent 
words  charged  the  real  estate  of  the  testator  to  the  exemption 
of  slaves,  which  could  not  be  manumitted  by  the  laws  of  Mary- 
land by  testamentary  action  to  the  injury  of  creditors. 

The   decision  proceeds  on  the  correct  principle  that  it  was 
the  clear   intention    of  the  testatrix   to  charge  her  real  estate 
with  the  payment  of  debts  and  legacies,  and  exempt  her  slaves,, 
or,  in  other  words,  her  personal  property. 

The  principle  deducible  from  the  authorities  in  this  coun- 
try is,  that  where  it  clearly  appears  to  have  been  the  intention 
of  the  testator  to  charge  his  real  estate,  to  the  exclusion  of 
the  personal  property,  the  words  in  the  residuary  clause  of  the 
will,  "after  the  payment  of  my  debts,'^  will  be  held  sufficient 
for  that  purpose.  This  is  the  common  law  as  modified  by  stat- 
ute in  most  of  the  American  States.  But  where  no  such  in- 
tention appears,  and  the  whole  estate,  personal  and  real,  is 
charged  with  the  payment  of  the  debts,  it  seems  to  be  the  gen- 
eral rule  that  the  testator  intended  his  estate  siiould  be  ad- 
ministered as  provided  by  law  in  the  State  where  his  will  is 
admitted  to  probate. 

In  the  case  of  Ila.nning's  Heirs,  13  Ala.  611,  a  testator,  by 
his  will,  directed  as  follows:  "It  is  my  Avill  that  the  interest 
which  I  have  in  a  house  and  lot  in  the  town  of  Huntsville, 
with  all  my  lots  lying  in  the  towns  of  Triana  and  Florence,  be 
sold  and  the  proceeds  applied  to  the  payment  of  legacies  .here- 
after bequeathed,  and  in  the  discharge  of  my  debts."     It  was 
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held  that  the  will  did  not  create  a  trust  by  implication  in  fa- 
vor of  creditors  which  M^ould  take  a  debt  due  by  the  deceased 
out  of  the  statute  of  limitations,  or  prevent  it  from  running. 
Chilton,  J.,  concurring,  places  his  opinion  on  the  distinct 
ground  that  the  principle  which  lies  at  the  foundation  of  the 
series  of  English  authorities,  does  not  apply  in  that  State 
where  so  ample  provision  has  been  made  by  law  for  charging 
the  real  estate  with  the  payment  of  all  the  debts  of  the  tes- 
tator, both  those  which  are  simple  contract  debts,  and  those 
which  are  not. 

In  Hines  v.  SpruiR  et  al.  2  Dev.  &  Batt.  93,  where  a  testa- 
tor, by  his  will,  gave  to  his  two  sisters  all  his  lands,  "together 
with  all  cattle,  horses  and  other  appurtenances  thereto  belong- 
ing, except  so  much  thereof  as  will  pay  my  debts,"  and  after- 
wards gave  his  negroes  to  the  same  persons,  it  was  held  that 
the  will  did  not  create  a  charge  upon  any  part  of  the  property 
for  the  benefit  of  creditors  over  and  above  that  which  the  law 
affixes  upon  the  whole  personal  estate. 

There  are  other  American  cases  that  announce  the  same 
principles.     Hall  v.  Bumstead  et  al.  20  Pick.  2. 

A  distinction  has  been  taken,  rather  metaphysical  it  must 
be  admitted,  between  a  devise  of  an  estate  to  pay  debts  and 
other  charges,  and  a  devise  of  an  estate  charged  with  or  sub- 
ject to  debts  or  other  charges.  2  Story  Eq.  sec.  1245  ;  King 
V.  Dennison,  1  Ves.  &  Beam,  273 ;  Hill  v.  Bishop  of  London, 
1  Atk.  620. 

Mr.  Story,  in  his  work  on  Equity  Jurisprudence,  stated  the 
distinction  thus:  "In  the  former  case,  the  devise  is  construed 
to  be  a  mere  trust  to  pay  the  debts  or  other  charges,  giving  no 
beneficial  interest  to  the  devisee,  but  holding  him,  after  the 
debts  and  charges  are  paid,  a  mere  trustee  for  the  heir,  as  to 
the  residue.  In  the  latter  case  the  devise  is  construed  to  con- 
vey the  whole  beneficial  interest  to  the  devisee,  subject  only  to 
the  payment  of  the  debts  or  other  charges." 

In  the  class  of  cases  first  named,  it  is  understood  that  an 
express  trust  is  created,  and  as  it  is  a  favorite  subject  of  equity 
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jurisdiction  to  enforce  trusts,  if  the  case  at  bar  could  be  as- 
similated to  that  class  of  cases,  this  bill  might  perhaps  be 
maintained  on  that  ground.  But  this  can  not  be  done.  No 
-estate  was  specifically  devised  to  pay  debts  or  other  charges. 

The  testator  in  this  instance  expressed  no  intention  to 
■charge  any  particular  part  of  his  estate  with  the  payment  of 
his  debts.  He  simply  makes  his  debts  a  charge  upon  his  en- 
tire estate,  real  and  personal,  and  that  our  statute  does  in  like 
manner,  and  in  the  same  order,  independent  of  any  provision 
of  the  will.  He  first  directs  that  his  debts  shall  be  paid  out 
of  any  moneys  that  he  may  have;  and  next,  the  executors  are 
directed,  in  their  discretion,  to  sell  so  much  of  his  propertv, 
real  and  personal,  as  may  be  necessary  to  pay  them;  and  after 
his  del)ts  shall  be  paid  in  the  manner  directed  in  th.e  preced- 
ing paragraph,  that  is,  as  we  have  construed  it,  in  due  course 
of  administration,  the  residue  of  the  property  is  devised. 

It  is  quite  clear  that  if  there  had  been  moneys  and  personal 
property  sufficient  to  have  discharged  the  debts,  no  charge 
•would  have  been  created  by  the  terms  of  the  will  on  the  real 
estate.  No  intention  is  manifested  to  charge  the  real  estate 
with  the  payment  of  the  debts,  to  the  exclusion  of  the  per- 
sonal estate. 

The  true  construction  of  the  will  is,  that  the  testator  only 
intended  to  provide  that,  after  the  payment  of  his  debts  out 
■of  his  estate  in  the  manner  provided  by  law,  of  the  resi- 
due one-half  should  go  to  his  wife  and  the  other  half  to  his 
two  children.  It  would  be  a  forced  construction  to  say  that 
the  testator  intended  to  specifically  charge  his  real  estate  with 
the  payment  of  his  debts,  or  in  any  manner  other  than  the 
law  charges  it.  The  words  used  import  no  such  intention. 
There  is  no  such  trust  created  bv  the  will  as  can  onlv  be  en- 
forced  in  a  court  of  equity. 

In  this  view  of  the  law,  the  appellant  has  sought  the  wrong 
forum.  Her  remedy  was  and  is,  if  she  has  one,  in  the  county 
court.  She  ought  to  have  presented  her  claim  there  and  had 
it  allowed,  as  other  creditors  are  reqtiired  by  the  statute  to  do, 
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and  then  she  would  be  entitled  to  have  it  paid  in  due  course 
of  administration.  If  she  was  in  fact  beyond  seas,  it  was  her 
duty,  when  she  came  within  the  jurisdiction  of  the  court,  to 
have  presented  her  claim  for  allowance.  When  she  shall  pre- 
sent her  claim  against  the  estate,  if  she  shall  hereafter  do  so, 
the  question  whether  she  was  "beyond  seas,"  and  within  the 
saving  clause  of  the  statute  by  reason  of  that  fact  or  other- 
wise, can  then  be  inquired  into.  On  this  point  we  express  no 
opinion. 

Under  the  construction  that  we  have  given  to  the  will,  it 
is  not  necessary  now  for  the  court  to  express  an  opinion  or 
the  question  whether  the  executors'  sale  of  real  estate  to  pay 
debts  was  regular  or  irregular.  The  appellant  at  this  time 
stands  in  no  position  to  attack  it. 

The  bill  presents  no  grounds  for  equitable  relief.  The  de- 
murrer was  therefore  properly  sustained,  arid  the  decree  is 
affirmed. 

Dea'ee  affirmed. 

Mr.  Justice  Thornton  :  I  do  not  concur  in  the  opinion 
of  the  court. 

Mr.  Justice  McAllister  took  no  part  in  this  decision. 
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Benjamin  Lombard 

V. 

The  Chicago  Sinai  Congregation. 

1.  Sale  of  land — vendor  and  vendee — difference  in  law  and  in  equity. 
There  is  a  marked  diflerence  as  to  the  rights  and  relations  of  the  parties 
in  the  ordinary  case  of  an  executory  contract  for  the  sale  of  land,  at  law 
and  in  equitJ^  At  law,  it  confers  upon  the  vendee  a  mere  right  of  action, 
the  estate  remaining  that  of  the  vendor,  and  the  unpaid  purchase  money 
that  of  the  vendee.  In  equity,  the  estate,  from  the  making  of  the  contract, 
is  regarded  as  the  real  property  of  the  vendee,  attended  by  most,  if  not 
all,  of  the  incidents  of  ownership,  and  the  purchase  money  as  that  of  the 
vendor,  upon  the  familiar  principle  that  equity  looks  upon  things  agreed 
to  be  done  as  actually  performed. 

2.  Same — who  must  bear  loss  by  fire  before  conveyance.  Where  a  contract 
for  the  sale  of  land  is  absolute  and  complete,  and  the  buildings  thereon 
are  accidentally  destroyed  by  fire,  pending  the  contract  and  before  con- 
veyance, the  vendor  having  at  the  time  of  the  sale  a  fee  simple  title,  the 
loss,  in  equity,  as  upon  a  bill  for  specitic  performance,  will  fall  upon  the 
purchaser,  he  being  regarded  in  such  court  as  the  real  owner. 

3.  But  where,  in  the  case  of  an  executory  contract  for  the  sale  of 
real  estate,  the  vendor  was  to  furnish  an  abstract  of  title,  and  if  not  sat- 
isfactory he  was  to  have  the  option  of  perfecting  the  title,  or  annull- 
ing the  contract  and  returning  the  money  paid,  and  the  abstract  failed 
to  show  title,  and  the  vendor  failed  to  exercise  his  option,  after  notice  so 
to  do,  until  after  valuable  and  costly  buildings  thereon  were  destroyed  by 
fire,  the  vendor  still  remaining  in  possession,  it  was  held,  on  bill  by  the 
vendee  for  specific  performance  as  to  the  land  and  compensation  for  the 
buildings  and  property  destroyed,  and  exemption  from  the  payment  of 
interest  during  the  time  the  vendor  was  in  default,  that  the  contract  of 
sale  lacked  that  completeness  which  would,  in  equity,  make  the  land  the 
property  of  the  vendee,  so  as  to  make  him  bear  the  loss,  it  being  subject  to 
a  contingency;  and  that,  upon  specific  performance  being  ordered,  the 
vendee  was  entitled  to  compensation  for  the  loss,  to  be  deducted  from  the 
purchase  money;  and  that  the  vendor  was  entitled  to  interest  on  the  un- 
paid purchase  money  only  from  the  time  a  good  title  to  the  property  was 
shown,  the  vendor  being  entitled  to  the  rents  and  profits  up  to  such  time. 

4.  Same — waiver  of  laches.  Where,  in  such  a  case,  the  vendee,  before 
the  loss,  called  upon  the  vendor  to  obviate  the  objections  to  the  title  within 
a  reasonable  time — fixed  at  20  days — or  he  would  require  a  return  of  the 
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earnest  monej'^  paid :  Held,  that  this  notice  effectually  precluded  the  ven 
dee  from  taking  advantage  of  the  vendor's  previous  laches,  by  insisting 
that  thereby  the  agreement  had  become  absolute,  and  that  it  put  the  ven- 
dor upon  his  duty  to  make  his  election,  and  notify  the  vendee  of  the 
result. 

5.  Conveyance  —  requisites  to  deed  of  incorporated  religious  society. 
"Where  a  conveyance  is  made  by  an  incorporated  religious  society,  under 
a  decree  of  court,  the  individual  names  of  the  trustees  should  be  inserted 
in  the  body  of  the  deed  as  grantors,  vpith  the  addition  of  the  words,  "  trus- 
tees of,"  and  giving  the  name  of  the  society;  and  the  granting  clause 
should  witness  that  the  parties  of  the  first  part,  as  trustees  of,  for  and  by 
the  direction  of  the  society,  for  the  consideration,  etc.,  had  bargained,  etc. ; 
and  the  concluding  part  should  show  that  "  the  parties  of  the  first  part,  as 
such  trusiees  as  aforesaid,  have  hereunto  set  their  hands  and  seals,"  or 
their  official  style  should  be  added  to  their  signatures,  and  the  deed  should 
be  acknowledged  by  the  individuals,  in  their  proper  character  as  trustees. 

6.  Estoppel — by  act  of  party.  Where  a  party  had  contracted  with 
others  as  an  incorporated  religious  society,  and  afterwards  brought  suit 
against  them  as  a  corporation,  he  was  held  to  be  estopped  from  denying 
their  corporate  existence. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  suit,  by  appellant,  for  the  specific  performance 
of  a  written  contract,  entered  into  by  the  trustees  of  the 
Chicago  Sinai  Congregation  September  15, 1871,  for  the  sale^ 
by  said  corporation  to  appellant,  of  certain  parcels  of  land  in 
Chicago,  upon  which  there  was  at  the  time  a  church  edifice^ 
containing  seats  and  a  church  organ,  specifically  embraced  in 
the  contract,  for  an  entire  consideration  of  $62,500,  to  bfr 
paid  by  appellant  as  follows:  $2500  as  earnest  money  at  the 
time  of  executing  the  contract;  $7500  upon  the  delivery  of 
a  warranty  deed  of  the  premises;  the  like  sum  60  days  from. 
October  1,  1871,  with  ten  per  cent  interest;  the  balance  in 
three  equal  annual  payments,  bearing  interest  at  the  rate  of 
eight  per  cent,  payable  annually;  all  deferred  payments  to  be 
secured  by  notes  and  trust  deeds  (in  the  usual  form)  on  the 
premises,  dated  October  1,  1871. 

The  vendors  were  to  furnish  abstract  of  title,  which  was  ta 
be  examined  within  14  days.     It  was  provided  that  if  there 
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should  be  any  legal  objections  to  the  title,  it  should  be  op- 
tional with  the  vendors  to  return  the  earnest  money,  and 
declare  the  agreement  canceled,  or  to  make  the  title  good. 

Upon  completion  of  the  contract,  appellant  was  to  execute  a 
lease  to  the  vendors  of  the  premises  running  from  October  1, 
1871,  to  May  1,  1872,  at  the  rent  of  $200  per  month. 

The  $2500  was  paid  by  appellant,  and  abstract  furnished  at 
the  execution  of  agreement.  The  abstract  failed  to  show  title 
in  the  vendors.  The  defects  were  pointed  out,  in  a  written 
opinion  of  counsel,  and  delivered  to  vendors  September  28^ 
1871. 

October  6,  1871,  appellant  notified  vendors,  in  writing,  that 
they  must  obviate  the  legal  objections  to  their  title,  by  obtain- 
ing the  necessary  deeds  to  perfect  title,  within  a  reasonable 
time,  say  20  days,  or  he  should  require  them  to  return  the 
earnest  monev  ;  that  if  they  found  they  could  not  so  perfect 
the  title,  to  advise  him  of  the  same,  without  delay,  and  return 
the  money,  and  he  would  cancel  the  contract.  To  this  no 
reply  was  made;  nor  did  the  trustees,  so  far  as  this  record 
shows,  make  the  election  before  or  within  the  20  days  from 
said  notice. 

The  purchaser  never  having  taken  possession  of  the  premises, 
at  the  great  fire  in  Chicago,  October  8  and  9,  1871,  the  build- 
ing and  contents,  of  the  value  of  about  $15,000,  M'ere  de- 
stroyed. In  November  next  after  the  fire,  the  purchaser  caused 
the  contract  to  be  recorded  in  Cook  county,  where  the  premises 
were.  Without  any  notice  to  the  purchaser  of  their  election,  it 
seems  that  the  vendors  proceeded,  after  the  fire,  to  perfect  their 
title,  but  which  they  do  not  pretend  was  made  good  until  about 
February  17, 1872,  April  3,  in  same  year,  they  prepared  and  ten- 
dered a  deed,  but  to  which  the  purchaser  objected,  as  not  sulK- 
cient  in  form  or  execution ;  and  on  the  5th  of  the  same  mouth,  he 
filed  this  bill  for  specific  performance  as  to  so  much  of  the  prop- 
erty agreed  to  be  sold  as  vendors  could  give  him,  for  compensa- 
tion for  the  portion  destroyed,  and  to  be  exempted  from  jkin  ing 
the  interest  accruing,  by  the  terms  of  contract,  during  the  delay  in 
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making  the  title  good.  The  vendors,  in  their  answer,  admit  the 
■contract,  the  making  and  notifying  of  them  of  legal  objections 
to  title,  and  that  they  were  valid ;  also  admit  receiving  the  notice 
•October  6,  and  in  their  answer  avow  their  right  to  declare 
the  contract  canceled,  and  so  declare  it,  offering  to  return  the 
earnest  money.  They  filed  a  cross  bill  to  have  the  contract  de- 
clared canceled.  Purchaser  filed  replication  to  their  answer, 
and  answer  to  crossbill.  The  case  was  heard  upon  pleadings  and 
proofs,  and  decree  dismissing  cross  bill,  for  specific  perform- 
ance as  to  land,  but  disallowing  the  claim  for  compensation 
and  exemption  from  interest;  charging  purchaser's  interest 
according  to  terms  of  contract;  approving  the  deed  tendered 
by  vendors  April  3,  and  requiring  complainant  to  pay  costs 
of  suit.    From  this  decree  complainant  appealed  to  this  court. 

Mr.  Samuel  W.  Fuller  and  Mr.  M.  T.  Peter«,  for  the 
appellant. 

Messrs.  Eosenthal  &  Pence,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill,  by  appellant,  as  purchaser,  for  the  specific 
performance  of  a  contract  for  the  sale  of  certain  parcels  of 
land,  a  church  edifice  thereon  and  contents,  including  a  church 
organ,  for  the  entire  consideration  $62,500,  of  which  $2500 
were  \:^\d  down.  Between  the  agreement  and  the  exercise  by 
vendors  of  an  option  given  them,  in  case  legal  objections 
should  be  made  to  their  title,  to  declare  the  agreement  can- 
celed or  to  make  their  title  good,  a  casualty  occurred,  by 
which  building  and  contents,  of  the  value  of  about  $15,000, 
were  destroyed  by  fire. 

The  bill  sought  specific  performance  as  to  land  and  com- 
pensation for  building  and  contents  destroyed;  alleged  delay 
of  vendors  in  making  title  good,  and  sought  exemption  from 
interest  during  the  delay.     The  court  below  decreed  specific 
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performance,  but,  aside  from  certain  insurance  received  by 
vendors,  disallowed  the  claim  for  compensation ;  allowed  pur- 
chaser the  rents  and  profits,  but  required  him  to  pay  interest 
accruing  during  the  delay. 

The  questions  of  compensation  and  exemption  from  inter- 
est are  so  blended  that  they  may  be  considered  together  as 
substantially  one  question. 

There  seems  to  be  no  precedent  in  the  cases  which  directly 
covers  this  case.  The  circumstances  are  peculiar,  and  differ 
materially  from  those  of  any  of  the  cases  cited  by  counsel  for 
either  party.  It  can  be  determined,  therefore,  only  by  the 
application  of  recognized  principles  of  equity  to  the  facts  of 
the  case. 

Before  entering  upon  a  consideration  of  the  peculiar  fea- 
tures of  this  case,  and  the  relations  of  the  parties,  we  must 
advert  to  some  of  the  relations  regarded  by  equity  as  existing 
between  vendor  and  vendee  in  tlie  ordinary  case  of  an  execu- 
tory contract  for  the  sale  of  real  estate.  They  are  very  famil- 
iar, but  a  brief  recurrence  to  them  is  necessary  to  elucidate 
■our  views.  The  effect  of  such  contract  is  very  different  at 
law  and  in  equity.  At  law,  it  confers  upon  the  vendee  a  mere 
right  of  action.  The  estate  remains  the  estate  of  the  vendor, 
and  the  money  that  of  the  vendee.  In  equity,  it  is  otherwise. 
Here,  the  estate,  from  the  making  of  the  contract,  is  regarded 
as  the  real  property  of  the  vendee,  attended  by  most,  if  not 
all,  the  incidents  of  ownership,  and  the  purchase  money  as 
the  property  of  the  vendor.  If  we  seek  for  the  basis  of  this 
result — the  principle  underlying  the  doctrine — we  find  it  iu 
the  principle  of  the  familiar  maxim,  that  "  equity  looks  upon 
things  agreed  to  be  done  as  actually  performed." 

This  maxim  is  but  a  legal  fiction  by  which  to  work  out 
certain  ends  or  secure  the  attainment  of  a  more  complete 
justice.  In  most  cases  of  contracts  for  the  sale  of  real  estate, 
the  purchase  money,  in  fact,  remains  in  the  hands  of  the  pur- 
■chaser,  as  the  estate  does  with  the  vendor.  Hence,  as  a  corol- 
lary of  the  application  of  the  maxim,  equity  recognizes  and 
31— 64th  III. 
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ittaches  all  the  proper  consequences  to  another  relation,  viz: 
that  the  vendee  is  to  be  considered  as  the  trustee  of  the  pur- 
chase money  for  the  vendor,  who  is  regarded  as  trustee  of  the 
land  for  the  vendee. 

These  are  some  of  the  prominent  features  and  relations 
arising  out  of  the  ordinary  absolute  contract  of  sale  of  real 
estate,  and  are  regarded  as  fundamental  in  adjusting  equities 
between  vendor  and  vendee.  The  general  proposition  does 
not  admit  of  controversy,  upon  the  authorities,  that  from  the 
making  of  an  absolute  contract  of  sale,  the  land  is  regarded, 
in  equity,  as  the  property  of  the  vendee,  who  may  dispose  of 
it  or  incumber  it  in  like  manner  with  land  to  which  he  has 
the  legal  title,  subject  to  the  rights  of  the  vendor  under  the 
contract.  Fry  on  Specific  Perf.  sec.  889 ;  Sexton  v.  Slade,  3 
Lead.  Cas.  in  Eq.  (side  p.  429);  1  Sug.  on  Vend.  175;  Smith 
V.  Price,  42  111.  399. 

The  true  test  in  determining  which  party  should  bear  the 
consequences  of  an  accidental  loss,  pending  a  contract  of  sale, 
is,  which  was  the  owner  at  the  time?  In  such  a  case,  the 
Supreme  Court  of  Massachusetts,  in  a  recent  case,  laid  down 
the  general  rule  thus :  "  When  property,  real  or  personal,  is 
destroyed  by  fire,  the  loss  falls  upon  the  party  who  is  owner 
at  the  time."      Wells  v.  Culvan,  107  Mass.  514. 

No  case  has  been  cited,  and  we  hazard  nothing  in  saying 
that  no  respectable  authority  can  be  found,  where  it  has  been 
held  that  the  purchaser  should  bear  the  consequences  of  an 
accidental  destruction  of  a  building  by  fire  pending  the  con- 
tract, that  the  decision  was  not  based  principally  upon  the 
ground  that  in  equity  the  premises  were  to  be  regarded  as  the 
property  of  the  purchaser  at  the  time.  That,  together  with 
the  fact  that  the  contract  was  absolute  and  the  vendor  had  a 
fee  simple  title  at  the  time  of  the  agreement,  was  the  ground 
of  the  decision  in  Brewer  v.  Herbert,  30  Md.  301,  cited  and 
relied  upon  by  counsel  for  appellees  as  in  point  here. 

"  Where  the  contract  has  been  completely  made,  the  thing 
sold  was  at  the  risk  of  the  purchaser,   who  nlust  bear  all 
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subsequent  losses  and  is   entitled   to  all   subsequent  gains." 
Fry  on  Spec.  Perf.  sec.  600.     Also  cited  by  appellees. 

When  the  contract  has  been  completely  made,  the  thing 
sold  is  at  the  risk  of  the  purchaser;  and  why?  The  same 
author  (sec.  889)  furnishes  the  answer:  ^'The  result,  in  equity, 
of  a  contract  of  sale  is  that  the  thing  sold  thereupon  becomes 
the  property  of  the  purchaser  and  the  purchase  money  the 
property  of  the  vendor." 

Was  there  in  the  case  before  us  a  contract  so  completely 
made,  at  the  time  of  the  loss,  as  that,  in  equity,  this  building 
and  contents  had  become  the  property  of  the  purchaser?  We 
say  not.  The  contract  lacked  the  completeness  necessary  to 
that  result.  From  its  first  inception,  it  was  subject  to  a  con- 
tingency, the  happening  of  which  suspended  the  agreement 
and  resolved  it  into  a  mere  option  on  the  part  of  the  vendors 
to  put  an  end  to  it  or  go  on  and  make  their  title  good.  Can 
it,  with  reason,  be  said  that  while  that  option  was  pending; 
and  undetermined,  the  purchaser  was  nevertheless  the  real 
owner,  in  equity,  of  the  property? 

How,  in  such  a  case,  could  the  principle  underlying  the 
entire  doctrine  of  equitable  ownership,  viz:  that  "equity 
looks  upon  things  agreed  to  be  done  as  actually  performed," 
be  made  to  apply?  When  valid  legal  objections  were  made 
to  their  title,  as  was  done,  the  agreement  was  suspended,  and, 
by  its  own  force,  converted  into  a  mere  option  to  do  one  of 
two  things;  then,  what  things  were  agreed  by  the  vendors  to 
be  done? 

The  primary  thing  impliedly  agreed  to  be  done,  was  that 
they  would  determine  their  option  with  reasonable  prompti- 
tude. But  does  equity  possess,  or  can  we  attribute  to  it,  any 
faculty  by  which  it  could  foresee  how  that  election  would  be 
made? 

Appellees  admit  that  legal  objections  were  made  to  their 
title  September  28,  1871.  They  admit  that  they  were  valid 
objections,  and  not  obviated  before  the  destruction  of  the 
building,  on  October  8  and   9,  same  year;  but  their  counsel 
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say  that  appellees  decided  at  once,  and  prior  to  the  fire,  to 
'complete  the  sale,  and  not  annul  the  contract.  They,  how- 
ever, refer  us  to  no  evidence  in  the  record  showing  that  fact. 
The  decision  on  their  part,  without  notice  to  the  purchaser, 
would  not  suffice  to  make  the  contract  absolute  as  to  him. 
The  vendors  were  a  religious  corporation  under  the  general 
statute,  and  were  authorized  to  act,  in  respect  to  the  disposal 
of  the  church  property,  only  in  their  corporate  capacity  as  a  con- 
gregation, and  through  a  regularly  constituted  board  of  trus- 
tees.    R.  S.  sec.  46,  pp.  120,  121. 

We  have  examined  the  depositions  in  the  record  carefully, 
and  find  no  evidence  of  any  such  determination  having  been 
made  by  any  persons  authorized  to  make  it,  or-  even  of  any 
meeting  of  the  board  of  trustees  subsequent  to  the  date  of  the 
contract,  and  of  but  one  meeting  of  the  congregation  at  which 
tliis  matter  Avas  considered,  and  that  was  in  February,  1872, 
at  which  appellees'  own  witness  says,  it  was  resolved  to  close 
the  trade,  and  the  trustees  were  authorized  to  settle  to  the 
best  of  their  judgment;  but  the  witness  says  he  thinks  they 
were  authorized  to  cancel  the  contract  if  they  could  not  make 
a  satisfactory  settlement  with  appellant. 

The  notice  given  by  appellant  October  6,  only  two  or  three 
days  before  the  fire,  called  upon  the  vendors  to  obviate  the 
objections  within  a  reasonable  time — fixed  at  20  days — or  he 
would  require  a  return  of  the  earnest  money  paid;  and  also 
calling  upon  them,  if  they  found  that  they  could  not  comply, 
to  ad'.'ise  him  without  delay. 

This  notice  was  upon  the  assumption  that  the  option  was  still 
pending,  and  gave  further  time  for  its  determination.  This 
notice  effectually  precluded  appellant  from  taking  advantage 
of  vendors'  previous  laches,  by  insisting  that  thereby  the  agree- 
ment had  become  absolute;  and  it  also  put  them  upon  their 
duty  to  make  their  election,  and  advise  him  of  the  result;  but 
they  made  no  reply,  and,  so  far  as  this  record  shows,  paid  no 
attention  to  a  notice  which  fair  dealing,  under  the  circum- 
stances; required  them  to  heed  and  frankly  respond  to. 
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The  circumstances  also  tend  strongly  to  show  that  vendors 
designedly  kept  themselves  in  such  a  non-committal  position, 
in  respect  to  this  matter  of  determining  their  option,  that  they 
could  speculate  upon  the  probable  effect  of  the  fire  upon  the 
price  of  land  in  the  locality  of  theirs;  experiment  as  to  the 
cost  and  trouble  of  obtaining  the  requisite  deeds  to  make  their 
title  good,  and  then  subsequently  cancel  the  contract,  or  pro- 
ceed with  its  execution  as  interest  might  dictate.  This  infer- 
ence is  strengthened  by  the  fact  that,  at  the  meeting  of  the 
congregation  in  February,  1872,  the  trustees  were  authorized 
to  cancel  it;  that  they  asserted  their  right  to  do  so  in  their 
answer  to  appellant^s  original  bill,  and  filed  a  cross-bill  for  the 
express  purpose. 

This  the  law  will  not  permit  them  to  do.  They  were  under 
an  implied  agreement  to  exercise  the  right  of  election  with 
reasonable  promptitude,  and  the  not  doing  so  was  a  breach  of 
that  agreement,  made  them  guilty  of  laches,  of  which  the  pur- 
chaser, who  is  without  fault,  may  take  advantage  by  insisting 
that  thev  thereby  lost  the  right  of  election,  and  the  contract 
became  absolute  to  make  their  title  good,  and  convey  to  him; 
^nd  it  appears  that,  waiting  until  the  lapse  of  twenty  days 
after  the  notice  of  October  6,  the  purchaser  elected  to  affirm 
the  contract,  and,  in  November,  1871,  caused  it  to  be  recorded 
in  the  proper  county. 

In  addition  to  the  circumstance  of  the  option,  and  its  pend- 
ency at  the  time  of  the  fire,  are  the  further  facts  :  that  th<i 
purchaser  had  not  taken  possession,  and  the  vendors  had 
not  such  title  as  that  he  ought  or  could,  with  safety,  have 
taken  possession,  even  if  he  had  a  right  to  under  the  contract, 
which  he  had  not  while  the  option  was  pending  with  his  con- 
sent. 

Appellees  do  not  pretend  that  they  had  made  their  title 
complete  until  about  February  17,  1872,  and  appellant  rather 
concedes  that  it  was  then  complete,  with  the  exception  that 
the  abstract  did  not  show  their  legal  incorporation. 
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Under  the  peculiar  circumstances  of  this  case,  and  the  wider 
ap})lication  of  equity,  recognized  by  the  courts  in  favor  of 
purchasers,  we  are  of  opinion  that  the  purchaser  here,  who  is 
without  fiiult,  and  has  shown  himself  ready,  willing  and  de- 
sirous of  performing  on  his  part,  is  entitled  to  maintain  this 
bill  to  obtain  so  much  of  the  property  agreed  to  be  sold  as  he 
can  get,  and  to  compensation  to  be  deducted  from  the  purchase 
money,  for  the  portion  of  it  destroyed  pending  the  option  of 
vendors.  3  Lead.  Cas.  in  Eq.  side  p.  458-9;  2  Story  Eq. 
Juris,  sec.  779;   1  Sug.  on  Vend.  539;  Adams'  Eq.  side  p.  9L 

The  delay  in  completing  the  contract,  though  in  some  meas- 
ure attributable  to  the  state  of  the  title,  can  not  be  divested 
of  the  character  of  a  wilful,  prejudicial  default  on  the  })artof 
vendors,  in  respect  to  a  positive  duty  to  the  purchaser,  arising 
out  of  the  very  nature  of  their  contract.  In  this  view,  and 
inasmuch  as  the  interest  is  considerably  more  than  the  rents 
and  profits,  we  think  the  case  falls  fully  within  the  principles 
of  the  English  chancery  decisions,  which  hold  that,  in  such 
case,  the  ve^idors  should  be  left  in  possession  of  rents  and 
profits  until  a  good  title  was  shown;  and  from  that  period 
only  will  they  be  entitled  to  interest,  and  the  purchaser  to  the 
rents  and  profits.  3  Lead.  Cas.  in  Eq.  side  p.  449—450,  and 
cases  cited  ;  2  Sug.  on  Vend.  p.  797,  sec.  15  ;  ib.  p.  807,  sec.  46. 

The  remaining  question  relates  to  the  sufficiency  of  the  deed 
in  form  and  execution.  The  contract  called  for  a  warranty 
deed,  which,  under  the  decisions  of  this  court,  it  was  the  duty 
of  vendors  to  prepare  and  execute.  Buchnaster  v.  Grundy,  1 
Scam.  310;  HeadleijY.  Shaw,  39  111.  366. 

It  is  not  the  question  here,  whether  this  deed  might  be  ad- 
judged sufficient  upon  argument,  but  whether,  upon  its  face, 
it  was  free  from  all  probable  doubt  or  question.  Conveyances 
executed  under  the  direction  of  courts  of  chancery  should  be 
correct  in  form  and  execution,  and  free  from  that  looseness 
which  so  often  subjects  the  titles  of  innocent  purchasers  to 
vexatious  questions. 
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The  manner  of  conveying  the  real  estate  of  religious  cor- 
porations is  pointed  out  in  the  46th  sec.  R.  S.  120.  The  suf- 
ficiency of  this  deed  required  that  the  individual  names  of  the 
trustees  should  be  inserted  as  grantors,  with  the  addition  of 
the  words:  "Trustees  of  the  Chicago  Sinai  Congregation." 

That  was  done.  The  granting  clause  should  witness  that 
the  said  parties  of  the  first  part^  as  trustees  of,  for  and  by  the 
direction  of  the  Congregation  aforesaid,  for  the  consideration, 
etc.,  have  bargained,  etc. 

In  this  respect  the  deed  was  not  sufficiently  certain. 

The  concluding  clause  should  be,  that  the  said  parties  of 
the  first  part,  as  such  trustees  as  aforesaid,  have  hereunto  set 
their  hands  and  seals,  or  their  official  style  should  be  added  to 
their  signatures,  and  it  should  be  acknowledged  by  the  indi- 
viduals in  their  proper  character  as  trustees;  neither  of  which 
was  done. 

As  to  the  point  that  the  vendors  did  not  show  their  incor- 
poration, we  are  inclined  to  hold  that,  by  contracting  with, 
and  suing  them  as  a  corporation,  the  appellant  is  estopped 
from  denying  their  corporate  existence.  Ang.  &  Ames  on 
Corp.  9th  Ed.  sec.  635. 

The  decree  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Decree  reversed. 
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Nelson  Bkaxon  et  al. 

V. 

Isaac  'N.  Bressler. 

1.  Navigable  streams — rights  of  riparian  proprietor.  The  title  of  a 
person  owning  land  bounded,  by  a  stream  of  water,  extends  to  the  middle 
or  center  thread  of  the  stream,  and  he  may  maintain  replevin  for  rt»ck  or 
gravel  taken  therefrom  by  a  trespasser  or  wi'ongdoer ;  and  the  navigability 
in  fact  of  the  stream  above  tide  water  does  not  affect  the  title  of  the  ripa- 
rian owner. 

2.  Where  the  stream  is  navigable  in  fact  above  tide  water,  the  pub- 
lic have  an  easement  or  right  of  passage  upon  it  as  a  highway,  but  not 
the  right  to  remove  the  rock,  gravel  or  soil,  except  so  far  as  is  necessary 
to  the  enjoyment  of  the  easement. 

3.  Same — grants  bordering  on.  Grants  of  land  bounded  on  rivers,  or 
upon  their  margins,  above  tide  water,  carry  the  exclusive  right  and  title 
of  the  grantee  to  the  center  of  the  stream,  unless  the  terms  of  the  grant 
clearly  denote  the  intention  to  stop  at  the  edge  of  the  river. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

Mr.  J.  E.  McPherean,  for  the  appellants. 

Messrs.  Kilgour  &  Manahan,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  north  bank  of  Rock  river  is  one  of  the  boundaries  of 
plaintiffs'  land;  and  at  the  point  where  the  stone  replevied 
were  taken  by  the  defendant  the  river  is  1300  or  1400  feet  in 
width.  The  stone  were  quarried  from  300  to  500  feet  from 
the  north  bank  of  and  in  the  river. 

It  is  conceded  that  Rock  river  is  a  navigable  stream ;  and  it 
is  above  tide  water.  The  only  question  presented  is  the  ex- 
tent of  the  title  of  the  plaintiffs,  if  any,  beyond  the  margin, 
of  the  river. 
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The  common  law  is  in  force  in  this  State,  and  its  principles 
must  control  in  the  elucidation  of  the  question. 

Though  a  river  may  be  navigable  in  fact,  it  is  not  so,  in  a 
common  law  sense,  where  it  is  above  the  point  where  the  tide 
ebbs  and  flows.  Above  this  point  the  bed  of  the  stream  be- 
longs to  the  riparian  owners.  If  different  persons  own  the 
lands  on  the  opposite  banks,  each  one  possesses  the  right  to 
the  middle  or  thread  of  the  stream. 

This  principle  must  be  applied  to  Rock  river,  as  the  tide 
does  not  ebb  and  flow  therein,  and  there  is  no  language  in  the 
deeds  of  the  plaintiffs  which  excludes  the  intermediate  space 
between  the  edge  of  the  stream  and  its  thread  from  the  grant. 

The  navigability  in  fact  of  the  stream  above  tide  water  does 
not  affect  the  title  of  the  riparian  owner  in  the  right  to  pro- 
tection against  a  trespasser.  Where  the  river  is  navigable, 
the  public  have  an  easement,  or  a  right  of  passage,  upon  ii  as 
a  highway,  but  not  the  right  to  remove  the  rock,  gravel  or 
soil,  except  as  necessary  to  the  enjoyment  of  the  easement.  No 
individual  can  appropriate  to  his  own  use  the  bed  of  the 
stream,  without  the  consent  of  the  adjoining  proprietor. 

The  principles  of  the  English  law,  which  must  govern  this 
court,  have  been  so  fullv  and  clearlv  settled  that  any  elabo- 
ration  of  them  is  unnecessary. 

In  Wright  v.  Howard,  1  Simons  &  Stuart,  190,  the  vice 
chancellor  said:  " Priina  facie  the  proprietor  of  each  banlc  of 
a  stream  is  the  proprietor  of  half  the  land  covered  by  the 
stream." 

Chancellor  Kent  declares  it  as  settled  that  grants  of  land 
bounded  on  rivers,  or  upon  their  margins,  above  tide  water, 
carry  the  exclusive  right  and  title  of  the  grantee  to  the  center 
of  the  stream,  unless  the  terms  of  the  grant  clearly  denote  the 
intention  to  stop  at  the  edge  of  the  river.     3  Vol.  Com.  42G. 

In  Jones  v.  Soulard,  24  Howard  (U.  S.),  41,  the  Supreme 
Court  of  the  United  States  applied  the  same  principle  to  the 
Mississippi  river  at  the  city  of  St.  Louis.  It  was  held  ;is  a 
general   rule   too  well   settled,  as  part  of  the   American   and 
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English  law  of  real  property,  to  be  open  to  discussion,  that 
all  grants  of  lands  bounded  by  fresh-water  rivers,  where  the 
expressions  designating  the  water  line  are  general,  confer  the 
proprietorship  on  the  grantee  to  the  middle  of  the  stream. 

Such  has  been  the  rule  in  this  State  for  over  thirty  years. 

In  Middkton  v.  Fritchard,  3  Scam.  570,  decided  in  1842,  it 
was  held  that  the  Mississippi  was  not  a  navigable  stream,  by 
the  common  law,  and  that  a  grant  of  land  bounded  upon  it 
entitled  the  grantee  to  all  islands  lying  between  the  mainland 
and  the  center  thread  of  the  current. 

The  same  doctrine  was  declared  in  Tlie  Board  of  Trustees  v. 
Haven,  5  Gilman,  548,  and  in  a  case  between  the  same  parties 
in  11  111.  554. 

In  the  case  of  The  Oity  of  Chicago  v.  Lafiin,  49  111.  177,  the 
same  principle  was  announced,  and  the  former  cases  were 
cited  and  approved. 

Reference  is  also  made  to  the  following  authorities,  as  sus- 
taining the  view  taken  by  this  court:  Adams  v.  Pease,  2  Conn. 
481 ;  Brown  v.  Chadbourne,  31  Maine,  9;  Commonwealth  v.  Al- 
ger, 7  Cush.  53 ;  Stover  v.  Freeman,  6  Mass.  439  ;  Claremont 
V.  Ca7'leton,  2  JST.  H.  369 ;  The  Feople  v.  Canal  Appraisers,  13 
Wendell,  355;  Stuart  v.  Clark's  Lessee,  3  Swan,  9;  Lorman  v. 
Benson,  8  Michigan,  — ;  Walker  v.  Shephardson,  4  Wisconsin, 
486;  Morgan  v.  Reading,  3  Smedes  &  Marshall,  366;  Commis- 
sioners V.  Withers,  29  Miss.  29 ;  Morgan  v.  Livingston,  6  Mar- 
tin (La.),  216;   Gavit  v.  Chambers,  3  Ohio  (3  Hammond),  495. 

We  have  thus  referred  to  numerous  adjudged  cases,  because 
we  are  asked  to  abrogate  a  rule  which  has  became  a  law  of 
real  property,  and  to  place  ourselves  in  opposition  to  the  long 
and  uninterrupted  decisions  of  this  court,  and  of  more  than 
three-fourths  of  the  courts  of  the  other  States,  on  account  of  a 
comparatively  recent  opinion  of  the  Supreme  Court  of  the 
United  States. 

In  the  case  of  Railroad  Company  v.  Schurmeir,  7  Wallace, 
212,  that  court,  while  admitting  the  common  law  doctrine  to 
be  correct  in  all  jurisdictions   where  its  rules  prevail,  said,  in 
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regard  to  a  tract  of  land  bordering  upon  the  Mississippi  river, 
that  the  doctrine  did  not  apply,  and  that  the  acts  of  congress 
declaring  certain  rivers  navigable,  intended  to  provide  that 
the  common  law  rules  of  riparian  ownership  should  only  ap- 
ply to  streams  not  made  navigable  by  act  of  Congress,  in  cer- 
tain territory,  and  where  the  river  had  been  declared  to  be 
navigable,  the  title  to  lands  bordering  upon  it  should  stop  at 
the  stream.  The  reasoning  was  not,  perhaps,  necessary  to 
the  decision  made.  The  complainant  alleged  that  the  corj)or- 
ation  was  engaged  in  the  extension  and  construction  of  its 
road  over  and  along  a  public  street  and  landing  in  front  of 
his  premises,  so  that  the  landing  could  not  be  used  for  the 
purposes  for  which  it  was  dedicated,  and  the  prayer  was,  that 
the  company  be  enjoined  from  the  prosecution  of  the  work. 
The  decree  of  the  court  below  sustaining  the  injunction  was 
affirmed.  The  effect  of  the  decision  is,  that  riparian  proprie- 
tors have  the  right  to  construct  suitable  landings,  and  use 
them  for  the  convenience  of  commerce  and  navigation,  though 
their  title  may  be  limited  to  the  martjin  of  the  stream. 

The  court  bases  its  opinion,  as  to  the  extent  of  the  bound- 
ary of  a  riparian  proprietor,  whose  lands  border  uj)on  a 
stream,  navigable  in  fact,  though  above  tide-water,  upon  the 
following  provision  of  the  act  of  Congress  of  the  17th  of  May, 
1796  :  "All  navigable  streams  within  the  territory  to  be  dis- 
posed of  shall  be  deemed  to  be,  and  remain,  public  highways; 
and  in  all  cases  where  the  opposite  banks  of  any  stream,  not; 
navigable,  shall  belong  to  different  persons,  the  stream  and 
the  bed  thereof  shall  be  common  to  both." 

The  last  sentence  has  no  bearing  upon  this  case,  for  it  is 
admitted  that  Rock  river  is  a  navigable  stream.  What  is  the 
meaning  of  the  language,  that  navigable  rivers  shall  be  deemed 
to  be,  and  remain,  public  highways?  The  intention  was,  that 
the  river,  navigable  in  fact,  should  be  subject  to  the  public 
easement ;  that  the  public  should  enjoy  its  free  and  uninterrupt- 
ed navigation,  unobstructed  by  dams,  bridges,  or  other  structure 
which  might  materially  impede  its  commerce;  that  it  should 


492  Braxon  et  al.  v.  Bressler.  [Sept.  T,, 

Opinion  of  Itie  Court. 

be  a  common  liighway  for  every  vessel  which  might  float  upon 
its  waters.  The  intention  of  congress  was  onlv  to  reserve  the 
use  of  the  river.  This  the  public  could  possess  without  inter- 
ference with  the  riparian  owner,  and  the  latter  could  have  his 
right  to  the  bed  of  the  stream  without  anv  interference  with 
the  jus  publicum. 

The  peace  of  society  and  the  security  of  personal  rights  de- 
mand a  legal  recognition  of  ownership  of  the  beds  of  the 
streams  within  the  States,  as  well  as  the  water.  Wrongs  and 
trespasses  must  often  be  committed.  Contests  and  litigation 
as  to  the  rock,  as  in  this  case,  and  frequently  as  to  the  gravel 
and  soil,  must  arise.  The  riparian  o\Yner  should  have  a  rem- 
edy against  the  wrongdoer.  He  gains  by  alluvion  and  loses 
by  avulsion,  and,  for  his  full  security,  should  have  the  right 
to  protect  the  bed  of  the  stream  from  individual  trespasses. 

The  opposite  view  vests  the  fee  in  the  United  States,  and 
makes  them  the  proprietor  of  every  navigable  stream  in  the 
State.  Their  interposition  in  the  prosecution  of  trespasses 
would  be  an  intermeddling  with  the  policy  of  the  State,  and 
would  be  perilous  to  its  sovereignty.  The  common  law  rule 
would  best  subserve  the  public  peace  and  protect  from  vio- 
lence. 

If  the  decision  in  the  case  of  Railroad  Company  v.  Schur- 
meir  is  to  be  regarded  as  authoritative,  then  it  is  in  direct  con- 
flict with  the  case  of  Jones  v.  Soulard,  supra.  In  the  latter 
case  it  was  distinctly  held  that,  from  the  days  of  Sir  Matthew 
Hale  to  the  time  when  the  decision  was  rendered  in  1860,  the 
common  law  rule  prevailed  as  to  fresh-water  rivers;  that  the 
size  of  the  river  did  not  alter  the  rule,  and  to  hold  that  it  did 
would  be  a  dangerous  tampering  with  riparian  rights,  involv- 
ing litigation  concerning  the  size  of  rivers  as  matter  of  fact^ 
rather  than  proceeding  on  established  principles  of  law. 
When  this  decision  was  made,  the  act  of  congress  of  1796  had 
been  in  force  over  sixty  years. 

We  2:)refer  to  follow  this  decision,  as  it  is  in  accord  with 
right  and  our  own  decisions.     We  shall  take  as  our  exampler 
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the  same  court.  In  Gelpcke  v.  City  of  Dubuque,  1  Wallace, 
175,  the  Supreme  Court  of  Iowa  having  overruled  a  number 
of  its  previous  decisions,  the  Supreme  Court  of  the  United 
States  refused  to  follow  the  later  case,  and  remarked:  "It 
can  not  be  expected  that  this  court  will  follow  every  such  os- 
cillation, from  whatever  cause  arising,  that  may  possibly 
occur." 

The  rule  that,  where  a  stream  is  not  subject  to  the  ebb  and 
flow  of  the  tide,  its  bed  shall  be  deemed  the  property  of  the 
owner  of  the  soil  bounding  upon  its  border,  has  been  too  long 
and  firmly  settled  in  this  State  to  be  disturbed  without  unset- 
tling titles  and  unhinging  all  faith  and  respect  and  confidence 
in  the  decisions  of  the  courts.  Property  is  purchased  on  the 
faith  of  the  stability  of  decisions  of  the  courts,  and  it  is  es- 
sential that  questions,  when  once  decided,  should  no  longer 
be  considered  open,  or  doubtful,  or  subject  to  change.  Leg- 
islation can  only  affect  the  future,  but  when  courts  vacillate 
and  overturn  their  own  decisions,  the  evils  may  be  incalcula- 
ble. They  operate  retrospectively,  and  may  often  disturb 
rights  which  should  be  regarded  as  certain  and  fixed. 

We  are  of  opinion  that  the  plaintiffs  owned  the  bed  of  the 
stream  to  its  center,  and  ^vere  entitled  to  recover  for  the  rock 
taken  therefrom. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  McNellis 
Edwakd  F.  Pulsifer  et  al. 

New  trial — verdict  against  the  evidence.  In  this  case,  the  only  question 
is  as  to  the  sufficiency  of  the  evidence  to  support  the  finding  of  the  court 
beh>w ;  and  no  such  error  is  perceived  in  the  finding  as  to  call  upon  this 
court  to  disturb  it. 

Appeal   from  the   Superior  Court  of  Cook   county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Hawes  &  Lawrence,  for  the  appellant. 

Messrs.  Dekt  &  Black,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  appellees,  the  plaintiifs  below,  during  the  years  1868 
and  1869,  were  engaged  in  the  grain  commission  business  in 
Chicago,  and  the  appellant,  the  defendant  below,  who  resided 
in  Morris,  M'as  engaged  in  the  buying  and  selling  of  grain. 
He  shipped  most  of  his  grain  to  Chicago,  for  sale,  and  em- 
ployed appellees  to  transact  his  business  there.  They  bought 
and  sold  grain  for  him  during  the  years  1868  and  1869,  during 
which  time  there  was  a  running  account  between  them, 
and  no  final  settlement  ever  made.  This  action  was  brought 
by  appellees,  in  the  court  below,  against  the  appellant,  to  re- 
cover an  alleged  balance  of  account  due  from  him  to  them 
October  31,  1869.  The  cause  was  tried  by  the  court  without 
a  jury,  and  a  judgment  rendered  against  the  appellant  for 
$1487.88,  from  which  judgment  he  appealed.  The  only  ques- 
tion now  made  is  as  to  the  correctness  of  the  finding  of  the 
court  in  respect  to  a  single  item  in  the  appellees'  account.  It 
is  one  of  $880  for  cash  paid  by  the  appellees  to  Murry,  Nel- 
son &  Co.,  for  damages  awarded  by  arbitrators,  to  be  paid  by 
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the  appellees  to  Murry,  Nelson  &  Co.,  because  of  the  non- 
delivery by  appellant  of  a  cargo  of  no-grade  corn,  which  the 
appellees,  as  commission  merchants,  sold  for  the  appellant  ta 
Murry,  Nelson  &  Co.,  but  which  the  appellant  failed  to  de- 
liver. And  the  only  point  made  upon  this  question  is  a  want 
of  authority  in  the  appellees  to  make  the  sale. 

We  have  carefully  examined  the  evidence  in  the  case,  and 
find  that  it  was  directly  in  conflict,  and  can  not  be  reconciled. 
It  was  for  the  court  trying  the  case  to  judge  of  the  credibility 
of  the  witnesses,  and  to  give  credit  where  he  believed  it  to  be 
due. 

We  do  not  know  that  it  would  serve  any  useful  purpose  to 
discuss  the  evidence,  and  we  will  content  ourselves  with  say- 
ing that  we  do  not  perceive  any  such  error  in  the  finding  of 
the  court,  as  to  call  upon  us  to  disturb  it. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed^ 


James  McCeeedy 

V. 

Maegery  Miee  et  al. 

1.  Administration — administrator's  duty  as  to  realty.  An  administra- 
tor  is  not,  in  all  respects,  a  stranger  to  the  real  estate  left  by  his  intestate. 
He  is  required  to  inventory  it,  and  is  made  chargeable  wi*^h  so  much  of 
the  estate  of  the  intestate,  real,  personal  or  mixed,  as  he  shall  receive ;  and 
when  the  personal  estate  is  insufficient  to  pay  the  debts,  he  is  required  to 
procure  an  order  of  court,  and  convert  the  realty  into  assets. 

2.  Same — Ms  duty  to  redeem  lands  sold.  The  statute  has  authorized  an 
administrator  to  make  redemption  of  the  lands  of  his  intestate  from  sale 
on  execution  or  foreclosure  of  mortgage.     Whether  or  not  it  is  his  duty 
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to  exercise  this  power,  must  depend  upon  the  circumstances  of  each  case, 
he  being  held  only  to  the  exercise  of  a  reasonable  discretion. 

3.  In  a  case  where  the  amount  required  to  redeem  was  onlj^  a  little 
more  than  one-fourth  of  the  value  of  the  land  sold,  and  he  had  in  his 
hands  personal  assets  on  which  he  might  have  raised  the  amount  neces- 
sarjr  to  redeem,  and  where  the  creditors  of  the  estate  were  willing  to  fur- 
nish the  money  for  such  purpose:  Held,  that  it  was  a  breach  of  his 
duty  to  neglect  to  make  the  redemption,  for  which  he  was  liable. 

4.  CjiA.'^c^^Y^urisdiction — mal-administration  of  an  estate.  Where  the 
object  of  a  bill  in  chancery  was  to  charge  an  administrator  of  an  estate 
for  not  proi^erly  discharging  the  duties  of  his  trust,  it  was  held  that  a 
court  of  equity  not  only  had  jurisdiction  to  investigate  the  question  pre-, 
sented,  but  that  adequate  relief  could  only  be  had  in  such  court.  The 
heirs  and  creditors  were  not  bound  to  bring  suit  upon  the  administrator's 
bond,  in  such  a  case. 

5.  ^A.^i'E— sufficiency  ofbill  to  sustain  decree.  In  si;ch  a  case,  the  heirs 
and  creditors  may  join  in  filing  the  bill ;  and  if  it  states  all  the  facts  neces- 
sary to  sustain  the  decree,  it  will  be  sufficient,  although  the  bill  does  not 
give  the  true  reasons  for  the  relief  granted. 

6.  Administrator — purchasing  property  of  estate.  It  being  the  duty  of 
an  administrator  to  redeem  lands  of  his  intestate  when  they  have  been 
sold  at  a  sacrifice  by  a  sheritt'  or  master,  and  he  can  raise  the  means  neces- 
sary from  assets  coming  to  his  hands  or  oflered  by  creditors,  the  same 
principle  which  forbids  him  from  purchasing  lands  at  a  sale  under  order 
of  court,  must  also  forbid  him  from  purchasing,  on  his  own  account,  a 
certificate  of  purchase  given  by  the  sherifl"  or  master  on  a  sale  made  in 
the  lifetime  of  the  intestate. 

7.  In  this  case,  the  land  of  the  intestate,  of  the  value  of  $4000,  had 
been  sold  in  his  lifetime,  on  foreclosure  of  mortgage,  for  $1118.79,  the 
time  of  redemption  expiring  December  6, 1863,  except  as  to  creditors.  In 
May,  1863,  letters  of  administration  were  granted  on  the  estate,  and  the 
administrator  realized  from  sale  of  personalty,  on  July  16,  1863,  $1292.09, 
in  notes,  which  were  subsequently  paid.  Of  this,  $584  was  allowed  to  the 
widow,  and  claims  were  allowed  against  the  estate  to  the  amount  of 
$897.79.  Some  of  the  creditors  offered  to  redeem  the  land  and  pay  all  the 
debts,  and  give  the  widow  and  heirs  $1500,  and  take  an  assignment  of  the 
certificate  of  purchase.  The  widow  consulted  with  the  administrator,  who 
told  her  that  he  could  do  better  than  this  for  her.  After  she  had  left  the 
State,  the  administrator  procured  an  assignment  of  the  certificate  to  a 
trother,  residing  in  another  State,  who  again  assigned  the  same  to  a  party 
who  procured  a  deed,  and  the  land  was  afterwards  sold  to  an  innocent 
purchaser:  Held,  on  bill  filed  by  the  heirs  and  creditors,  that,  whether 
the  administrator  purchased  for  his  own  or  for  his  brother's  benefit,  made 
but  little  diflerence,  as  in  either  case  he  acted  in  defiance  of  his  duty;  and 
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that,  in  such,  a  case,  he  was  properly  chargeable  with  the  value  of  the 
land,  less  what  it  cost  him;  and  that  he  was  chargeable  with  interest  on 
the  portion  going  to  the  creditors  from  the  time  the  law  required  him  to 
make  his  first  settlement,  and  on  the  sum  due  the  heirs  from  the  expira- 
tion of  two  years  from  the  date  of  his  letters,  that  being  the  first  time  the 
heirs  had  a  right  to  call  for  a  distribution. 

Appeal  from  the  Circuit  Court  of  Bureau  count/;    ihe 
Hon.  Edwin  S.  Leland,  Judge^  presiding. 

Mr.  J.  I.  Taylor,  and  Messrs.  Bushnell  &  Bull,  for  the 
appellant. 

Mr.  Milton  T.  Peters  and  Mr.  Milo  Kendall,  for  the 

appellees. 

Mr,  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

John  Stewart  died  in  April,  1863,  in  Bureau  county,  intes- 
tate, and  leaving  a  wife  and  minor  children.  He  left  personal 
property  valued  at  $1292,  and  a  farm  worth  $4000.  A  mort- 
gage on  the  latter  had  been  foreclosed,  and  the  land  had  been 
sold  under  the  decree  for  $1118,79.  On  the  7th  of  May,  1863, 
James  McCreedy,  the  appellant  herein,  was  appointed  admin- 
istrator upon  Stewart's  estate.  At  that  time,  he  held  an 
interest  in  the  certificate  of  purchase  issued  on  the  master's 
sale  under  the  foreclosure,  amounting  to  $191.82,  which  he 
had  acquired  before  Stewart's  death.  The  time  of  redemp- 
tion from  the  master's  sale  expired  for  the  estate  on  tiie  6th 
of  December,  1863,  and  for  creditors  three  months  there- 
after. The  personal  property  had  been  sold  by  the  adminis- 
trator July  11,  1863,  for  $1292.09,  and  he  held  the  notes, 
which  were  subsequently  paid.  On  the  17th  of  August,  1863, 
debts  had  been  allowed  against  the  estate  to  the  amount  of 
^897.79,  which,  added  to  the  specific  allowance  of  $584  to  the 
widow,  exceeded  the  personal  assets.  Two  of  the  creditors 
of  the  estate  offered  to  redeem  the  land,  by  having  the  certi- 
ficate assigned  to  them,  and  to  pay  the  debts  of  the  estate, 
32— 64th  III. 
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and  also  the  sum  of  $1500  to  the  widow  and  children.  She 
consulted  with  the  administrator,  who,  as  she  testifies,  advised 
against  such  an  arrangement,  saying  he  could  find  some  one 
to  redeem,  and  she  would  get  a  larger  sum.  She  left  in 
September  for  Pennsylvania,  taking  her  children,  and  did 
not  return  until  1865.  In  October,  1863,  the  administrator 
bought  the  certificate  of  purchase  from  the  holder,  paying 
therefor  $30  more  than  would  have  been  necessary  for  redemp- 
tion. He  caused  the  assignment  to  be  made  to  his  brother,  Geo. 
McCreedy,  who  lived  in  Michigan.  The  latter  assigned  the 
certificate,  in  December,  1863,  to  one  Shearer,  who  took  out 
the  deed,  and  subsequently  sold  the  land  to  an  innocent  pur- 
chaser. The  administrator  settled  the  estate,  leaving  a  por- 
tion of  the  debts  unpaid.  In  1870,  the  bill  in  this  case  was. 
filed  against  him  by  the  widow,  heirs  and  creditors,  charging 
him  Avith  mal-administration  of  his  trusts  in  regard  to  the 
land.  On  the  final  hearing,  the  court  pronounced  a  decree 
ao-ainst  the  administrator  for  the  value  of  the  land  at  the 
time  when  the  certificate  of  purchase  was  assigned  to  the  ad- 
ministrator's brother,  less  the  amount  paid  for  the  certificate^, 
with  interest  to  the  date  of  the  decree,  and  directing  the  pro- 
per distribution  of  the  money. 

It  is  objected,  at  the  outset,  by  counsel  for  appellant,  that 
if  he  has  been  guilty  of  mal-administration,  the  remedy  should 
have  been  sought  by  a  suit  upon  his  official  bond.  It  is 
further  objected  that  the  allegations  of  the  bill  do  not  en- 
title the  complainant  to  the  relief  granted. 

In  regard  to  the  first  objection,  it  is  only  necessary  to  say 
that  the  object  of  the  bill  is  to  charge  the  defendant  for  not 
properly  performing  the  duties  of  a  trust  which  he  had  under- 
taken ;  and  it  not  only  is  proper  to  ask  a  court  of  chancery  to 
investigate  that  question,  but  only  in  that  court  can  adequate 
relief  be  granted.  As  to  the  second  objection,  we  remark 
that,  while  the  original  and  amended  bills  may  not  give  the 
true  reasons  why  relief  should  be  granted,  they  do  allege  all 
the  facts  necessary  to  sustain  the  decree. 
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The  chief  reliance  of  counsel  for  appellant,  so  far  as  relates 
to  the  merits  of  the  controversy,  seems  to  be  upon  the  theory 
that  the  administrator  of  an  estate  is  a  stranger  to  the  realty, 
and  may  act  in  regard  to  it  as  a  stranger.  It  is  true,  he  was 
so  called  in  Stone  v.  Wood,  16  111.  180;  but  this  broad  lan- 
guage must  be  construed  with  reference  to  the  case  before  the 
court.  The  same  remark  may  be  made  in  reference  to  subse- 
quent cases  cited  by  appellant's  counsel. 

It  is,  however,  not  correct  to  say  that  an  administrator 
stands,  in  all  respects,  as  a  stranger  in  reference  to  the  real; 
estate  of  the  deceased.  On  the  contrary,  the  statute  requires 
him  to  include  it  in  his  inventory;  and  in  tlie  92d  section  of 
the  chapter  of  Wills  provides  that  "administrators  shall  be 
chargeable  with  so  much  of  the  estate,  whether  real,  personal,. 
or  mixed,  or  the  proceeds  thereof,  of  their  testator  or  intes- 
tate, as  they,  after  due  and  proper  diligence,  shall  recover  and 
receive."  Where  the  personal  estate  is  deficient,  the  admin- 
istrator must  procure  an  order  of  court,  and  convert  the  realty 
into  assets,  and,  what  is  most  important  for  our  present  pur- 
pose, the  13th  section  of  the  Statute  of  Judgments  and  Exe- 
cutions gives  to  the  administrator,  as  well  as  to  the  heir,  the 
ricjht  to  redeem  the  land  of  the  deceased  sold  under  execution. 
Perhaps  it  has  escaped  the  observation  ©f  counsel  for  appel- 
lant that  administrators  are  included  in  this  statute,  as  it  is 
erroneously  said  in  one  of  the  briefs  that  the  appellant,  "if 
he  had  had  a  million,  could  not  have  made  this  redemption." 

The  statute  gives  the  right  to  an  administrator  to  redeem. 
Whether  or  not  it  is  his  duty,  must  of  course  depend  on  the 
circumstances  of  each  case,  and  he  should  only  be  held  to  the 
exercise  of  a  reasonable  discretion.  In  this  case,  the  amount 
required  to  make  the  redemption  was  little  more  than  one- 
fourth  the  value  of  the  land.  He  had  in  his  hands  assets 
belonging  to  the  estate  on  which  he  could  have  raised  the 
money.  The  creditors  themselves  were  willing  to  furnish  it. 
It  was,  therefore,  his  duty  to  redeem. 
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But  the  decree  in  this  case  does  not  rest  on  the  mere  non- 
performance of  a  duty.  The  administrator  pursued  a  course 
which  was  at  least  constructively  fraudulent,  regarded  in  its 
most  favorable  aspect.  Instead  of  redeeming  for  the  estate, 
he  bought  the  certificate  of  purchase  himself,  taking  an  assign- 
ment in  the  name  of  his  brother,  living  in  another  State.  There 
is  evidence  in  the  record  which  raises  a  strong  presumption  thf-t 
he  bouo-ht  with  his  own  monev.  for  his  own  benefit,  and  used  his 
brother's  name  only  to  cloak  the  transaction ;  but  we  regard 
it  as  wholly  unimportant  whether  he  bought  wholly  for  his 
own  benefit,  and  with  his  own  means,  or  not.  He  was,  at  any 
rate,  the  sole  actor.  His  brother,  living  in  Michigan,  knew 
nothing  of  the  land  or  the  certificate;  and  if  the  administra- 
tor, as  he  claims,  procured  his  brother's  money,  and,  having 
invested  it  in  this  certificate,  allowed  his  brother  to  have  all 
the  profits,  we  do  not  perceive  that  it  leaves  the  transaction 
in  a  materially  different  attitude  from  that  it  would  occupy 
on  the  supposition  that  the  administrator  bought  wholly  for 
his  own  benefit.  In  both  cases,  the  administrator  is  acting  in 
defiance  of  his  official  duty;  but  in  one  case  he  puts  the  pro- 
fits in  his  own  pockety  and  in  the  other  gives  them  to  his 
brother. 

The  course  pursued  by  the  appellant,  in  reference  to  this 
land,  is  forbidden  by  the  familiar  principles  of  laws  applicable 
to  fiduciary  relations.  An  administrator  who  procures  an 
order  of  sale  of  realty,  can  not  be  permitted  to  become  him- 
self a  purchaser  at  the  sale.  That  position  would  be  incon- 
sistent with  his  fiduciary  relations.  {Miles  \.  Wheeler,  ^2>  1\\. 
124).  Precisely  the  same  rule  governs  here.  It  is  the  duty 
of  an  administrator  to  redeem  land  from  a  sheriff's  sale, 
Avhere  it  has  been  sold  at  a  sacrifice,  and  he  has  the  means  in 
his  hands,  at  least  when  necessary  for  the  protection  of  cred- 
itors and  distributees  of  the  estate.  This  being  his  duty,  it  is 
plain  that  the  same  principle  which  forbids  him  to  become  a 
purchaser  at  a  sale  under  order  of  court,  must  forbid  him  to 
buy,  on  his  own  account,  a  certificate  of  purchase  given  by  the 
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sheriff  or  master  on  a  sale  made  in  the  lifetime  of  the  deceased. 
To  allow  him  to  deal  with  the  land  in  that  way,  would  be  to 
allow  him  to  occupy  a  position  where  his  interest  would  clash 
with  his  duty,  and  the  law  says  that  shall  not  be  done.  If  he 
buys  the  certificate,  all  persons  interested  in  the  estate  have  a 
right  to  insist  that  it  shall  be  held  for  the  benefit  of  the  estate, 
the  administrator,  of  course,  being  entitled  to  have  the  amount 
advanced  by  him  refunded. 

The  case  before  us  shows  the  wisdom  of  the  rule.  This 
administrator,  but  for  the  temptation  offered  him  by  the  pros- 
pect of  acquiring  a  title  to  a  farm  for  about  one-quarter  of 
its  value,  would  have  doubtless  redeemed  for  the  benefit  of 
the  estate.  The  debts  would  then  have  been  paid  in  full,  and 
a  sum  left  for  distribution  among  the  children.  He  yielded 
to  the  temptation,  and  now  the  parties  injured  have  a  right  to 
insist  that  he  shall  answer  for  the  value  of  the  land,  less  what 
he  has  paid. 

It  is  said,  however,  that  the  administrator  should  not  be 
required  to  account  to  the  children,  whatever  may  be  the 
rights  of  tlie  creditors!  There  is  proof  tending  strongly  to 
show  that  the  widow  would  have  arranged  with  the  creditors 
for  redemption  if  the  administrator  had  not  told  her  he  could 
do  better  for  her,  under  which  assurance  she  left  the  State; 
but,  independently  of  this  evidence,  it  is  apparent  that  if  the 
administrator  had  redeemed,  the  land  would  have  been  sold 
under  an  order  of  the  court,  and  he  would  then  have  held  the 
surplus  as  trustee  for  the  heirs.  He  held  the  entire  assets 
of  the  estate  in  his  hands.  The  heirs  had  no  means  of  re- 
deeming. By  his  neglect  of  this  duty,  they  lost  their  interest 
in  the  land,  which  could  have  easily  been  secured,  by  an 
arrangement  with  the  creditors  for  redemption,  if  the  admin- 
istrator had  not  prevented  such  an  arrangement  by  the  course 
he  adopted.  Under  the  circumstances,  it  is  only  equitable 
that  the  administrator  should  be  required  to  account  not  only 
to  the  creditors,  but  to  the  heirs,  as  distributees. 
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There  is,  however,  a  minor  error  in  the  decree.  The  court 
charges  the  administrator  Avith  interest  on  the  whole  value 
of  the  land,  from  October  8,  1863.  As  to  the  amount  payable 
to  the  heirs,  he  should  have  been  charged  with  interest  only 
from  May  7,  1865,  when  the  heirs  would  first  have  had  the 
right  to  call  on  him  for  distribution,  being  two  years  from 
the  p-rantino;  of  letters  of  administration.  As  to  the  amount 
payable  to  the  creditors,  he  should  have  been  charged  M'ith 
interest  only  from  the  time  when  the  law  required  him  to 
make  his  first  settlement,  namely:  the  first  term  of  the  county 
court  after  the  expiration  of  one  year  from  the  granting  of 
administration. 

In  order  that  this  error  may  be  corrected,  the  case  is  re- 
manded; the  decree  being,  to  this  extent,  reversed. 

Reversed  in  part. 


Herman  L.  Huntington 

V. 

John  O.  Barton. 

1.  Mechanic's  lien — strict  construction.  The  act  of  1869  relating  to 
the  lien  of  mechanics  and  sub-contractors,  being  in  derogation  of  the  com- 
mon  law,  and  creating  benefits  and  privileges  not  conferred  on  other  cred- 
itors, must  be  strictly  construed;  and  persons  seeking  the  benefit  of  such 
statute  must  bring  themselves  clearly  within  its  provisions. 

2.  Same — time  within  which  suit  must  be  brought.  When  a  sub-contract- 
or, employed  by  the  original  contractor  to  do  certain  work  upon  a  build- 
ing, Avas  discharged  before  he  had  completed  his  contract,  on  the  15th  of 
December,  and  he  filed  his  petition  on  the  first  of  April  following,  against 
the  owner  of  the  building  and  the  contractor,  for  a  lien:  Ileld,  that  the 
petition  was  filed  too  late,  the  statute  making  the  lien  in  such  case  con- 
tinue only  for  three  months  after  the  doing  of  the  work  or  furnishing  of 
materials,  except  when  suit  is  brought  within  such  time. 
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Appeal  from  the  Circuit  Court  of  Cook  county. 
Mr.  T).  J.  Schuyler,  for  the  appellant. 
Messrs.  E.  &  A.  "VanBuren,  for  the  appellee. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  proceeding  commenced  by  appellee,  in  the  cir- 
cuit court  of  Cook  county,  against  appellant  and  Samuel  P. 
Pearson,  to  enforce  a  mechanic's  lien  on  two  houses  and  lots 
in  the  city  of  Chicago. 

It  appears  that  Pearson  was  a  builder,  and  contracted  with 
appellant  to  construct  for  him  two  buildings;  that  appellee 
contracted  with  Pearson  to  furnish  all  the  materials  and  do 
the  mason  work  of  the  buildings  for  $1675  •  that,  under  his 
contract,  appellee  commenced  and  furnished  materials  and 
work,  and  so  continued  until  about  the  10th  day  of  December? 
when  Pearson  discharged  appellee  from  tiie  work  and  em- 
ployed other  persons  to  finish  the  plastering  of  the  buildings. 

It  appears  that  appellee  was  discharged  from  or  quit  work 
on  the  buildings  from  the  10th  to  the  15th  of  December,  1870, 
and  served  a  notice  that  he  claimed  a  lien,  on  the  17th,  and 
the  petition  for  a  mechanic's  lien  was  filed  on  the  1st  day  of 
April,  1871,  about  three  and  a-half  months  after  appellee 
ceased  to  work-on  the  buildings. 

The  first  section  of  the  act  of  1869  (Sess.  Laws,  p.  255,) 
provides  that  a  sub-contractor,  who  shall  furnish  materials  or 
labor  on  a  building,  etc.,  shall  have  a  lien  for  such  materials 
and  labor  on  the  house  and  land. 

The  fifth  section  provides  that  if  the  money  shall  not  be 
paid  the  sub-contractor,  by  the  owner,  within  ten  days  after 
service  of  the  notice  required  by  the  act,  the  sub-contractor 
may  sue  the  owner  and  contractor. 

The  ninth  section  declares  that  the  lien  created  by  the  act 
shall  continue  for  three  months  from  the  time  of  the  sub-con- 
tractor's doing  the  work  or  furnishing  the  materials,  except 
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where  suit  shall  be  commenced  by  petition,  and  in  such  cas'y» 
all  liens  shall  be  barred  by  decree  entered  in  the  cause. 

The  filing  of  the  petition  referred  to  is  given  by  the  seventh 
section,  in  these  words:  "Should  the  original  contractor,  for 
any  cause,  fail  to  complete  his  contract,  any  person  entitled 
to  a  lien  as  aforesaid  may  file  his  petition  in  any  court  of  rec- 
ord against  the  owner  or  lessee  and  the  contractor,  setting 
forth  the  nature  of  his  claim,  the  amount  due,  as  near  as  may 
be,  and  the  names  of  the  parties  employed  on  such  house  or 
improvement  subject  to  liens."  And  it  provides  for  notice  to 
parties,  and  requires  the  court  to  adjust  their  claims  and  ren- 
der a  decree  against  the  owner  or  lessee  and  original  contract- 
or, for  the  sum  due  the  petitioner,  etc. 

These  statutes  being  in  derogation  of  the  common  law,  and 
creating  privileges  and  benefits  not  conferred  on  other  credit- 
ors, must  be  strictly  construed.  (See  Rothgerher  v.  JDupuy, 
ante,  p.  452.)  And  persons  seeking  the  benefit  of  the  statute 
must  bring  themselves  within  its  provisions.  The  act  will 
not  be  extended  to  cases  unless  they  fall  clearly  within  its  pro- 
visions. 

Now,  bv  the  ninth  section  of  the  act  of  1869,  the  sub-con- 
tractor only  has  a  lien  for  three  months  from  the  time  when, 
he  performed  the  work.  And  there  is  no  pretence  in  this  case 
that  anv  work  was  performed  after  the  15th  of  December,  and 
the  lien  would  only  continue  in  existence,  unless  prolonged  by 
filing  a  petition,  until  the  17th  of  March.  The  evidence 
seems,  however,  to  show  that  appellee  ceased  to  work  even  as 
earlv  as  the  10th  of  December,  and  if  so,  the  three  months 
would  expire  on  the  10th  of  March  following.  The  petition 
was  not  filed  until  the  first  of  the  following  April,  from  thir- 
teen to  twenty  days  too  late. 

The  court  erred  in  entertaining  the  petition  or  in  decreeing 
the  relief  sought,  and  the  decree  is  reversed. 

Decree  reversed. 
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James  W.  Kimmel  et  al. 

V. 

Jonas    Heney. 

1.  Malicious  PROSECUTioifr.  Where  a  party  procured  the  arrest  of  the 
plaintiff  on  a  peace  warrant,  and  from  his  evidence  on  the  examination  it 
did  not  ajDpear  that  he  had  any  just  fear  of  personal  or  other  injury,  but 
the  whole  of  the  facts  showed  that  the  arrest  was  not  in  good  faith,  but  for 
the  sinister  purpose  of  getting  the  plaintiff's  wife  away  from  him ;  and 
that  another  party  was  acting  with  him  in  trying  to  get  the  wife  awaj',  so 
that  the  two  were  conspiring  to  have  tlie  arrest  for  an  unlawful  purpose: 
Held,  that  a  verdict  in  favor  of  the  plaintiff  against  the  defendants  for  |250 
must  be  sustained. 

2.  Same — advice  of  counsel  no  excuse,  when.  Where  the  parties  in  such 
a  case  consulted  an  attorney-at]  aw  prior  to  swearing  out  the  warrant,  who 
drew  the  complaint  and  prosecuted,  but  the  evidence  failed  to  show  that 
the  attorney  was  informed  of  the  facts:  Held,  in  view  of  the  bad  motive 
shown,  that  the  advice  of  the  attorney  afforded  no  defense. 

Appeae  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  for  the  appellants. 

Messrs.  Taeiaferro  &  Brock,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  in  the  Mercer  circuit  court^ 
for  malicious  prosecution,  and  a  count  for  abducting  plaintiff's 
wife  and  children. 

The  jury  found  the  defendants  guilty  of  a  malicious  prose- 
cution, and  assessed  the  damages  at  two  hundred  and  fifty  dol- 
lars. A  motion  for  a  new  trial  was  overruled  and  judumcnt 
rendered  on  the  verdict,  to  reverse  which  the  defendants  ap- 
peal, one  of  them,  Kimmel,  claiming  that  he  did  not  partici- 
pate in  any  manner  in  the  prosecution,  and  Mountz,  the  other 
appellant,  claiming  he  had  probable  cause  therefor. 
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Appellants'  counsel  have  presented  in  their  abstract  only 
such  parts  of  the  evidence  as  seem  to  pertain  to  the  malicious 
prosecution,  whilst  an  inspection  of  the  record  itself  shows 
the  two  charges  to  be  inseparable,  and  presents  a  case  of  high- 
handed wrong  and  outrage  against  appellee,  admitting  of  no 
excuse  or  palliation. 

We  have  examined  the  evidence  in  the  record,  and  are  well 
satisfied  from  it  that  Kimmel  had  been  taking  liberties  with 
appellee's  wife,  who  was  a  sister  of  his  co-appellant,  Mountz, 
and  M'as  the  principal  cause  of  their  troubles. 

Appellee  testifies  he  had  quarrelled  with  Kimmel,  with 
Mountz,  and  with  his  wife.  He  had  worked  for  Kimmel  in 
his  mill,  and  his  position  became  so  uncomfortable  he  had 
sold  oif  his  property  with  the  determination  to  leave  the 
country  and  go  with  his  family  to  Pennsylvania.  He  had 
taken  them,  a  wife  and  three  little  girls,  the  oldest  five 
years  of  age,  to  the  house  of  a  friend,  a  Mr.  Daznoh,  prepar- 
atory to  the  journey.  While  there,  Kimmel's  wagon,  driven 
by  his  son,  in  which  were  four  men,  Mountz  being  one  of 
them,  about  nine  o'clock  at  night,  came  to  the  house,  the 
children  taken  out  of  bed,  and  they,  with  their  mother,  carried 
in  this  wagon  to  Kimmel's  house,  Avhere  they  remained  several 
days,  appellee  during  the  time  forbidden  by  Kimmel  to  see 
them  after  he  had  one  interview  with  them. 

To  secure  these  parties  from  interruption  by  appellee,  as  the 
evidence  tends  strongly  to  show,  Mountz,  the  same  day,  ap- 
peared before  a  justice  of  the  peace  and  made  oath  he  was 
afraid  appellee  would  beat  and  wound  him  ;  that  on  the  seventh 
of  May,  1871,  lie  assaulted  and  threatened  to  strike  him,  and 
that  he  was  a  man  whom,  he  had  reason  to  fear,  would  beat 
and  wound  him. 

This  affidavit  was  made  on  the  20th  day  of  May,  whilst 
appellee's  family  were  at  their  friend's  house,  and  the  warrant 
j)ut  in  the  hands  of  a  constable  to  be  executed.  Kimmel 
was  in  the  town  where  the  magistrate  lived,  on  the  day  the 
warrant  was  sworn  out,  and  on  which  appellee  was  arrested. 
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After  Mountz  made  the  complaint,  the  magistrate,  Mr. 
Graham,  had  some  conversation  with  him  about  it,  and  Mountz 
said  ''his  whole  object  was  to  get  the  woman;"  said  he  con- 
sidered her  abused  by  her  husband,  and  would  like  to  get  her 
away  from  him.  On  being  asked  by  the  magistrate  if  Plenry 
(appellee)  could  give  bail,  and  who  said  if  he  could  not  he 
would  have  to  go  to  jail,  Mountz  replied  that  was  just  what 
he  wanted. 

The  trial  did  not  take  place  until  several  days  after  the 
warrant  issued. 

Another  witness,  Buckholder,  testified  he  was  at  Henry's 
sale,  and  had  on  that  day  a  conversation  with  Mountz  in 
which  Mountz  told  him  he  had  sworn  his  life  on  Henry;  wit- 
ness said  he  hoped  he  was  not  afraid  of  Jonas.  Mountz  re- 
plied, it  was  not  that,  but  if  he  was  arrested  he  (Mountz) 
would  have  a  better  chance  to  get  Sarah  away  ;  he  was  look- 
ing for  the  constable  all  day.  The  sale  was  about  the  middle 
of  the  day.  Kimmel  said  to  this  witness,  Henry  was  to  be 
arrested  that  day.  This  witness  remained  at  Henrv's  place 
■until  he  and  his  family  left  on  Daznoh's  wagon.  Henrv  did 
not  then  know  a  warrant  was  out  for  him,  but  his  wife  did. 

Underwood,  the  officer  who  arrested  Henry,  testified  he  ar- 
rested him  between  five  and  six  o'clock  in  the  afternoon  of 
the  day  of  his  sale  ;  took  him  before  'Squire  Graham,  and  he 
gave  bail  to  appear  on  Monday  morning.  After  the  arrest, 
Kimmel  said  to  him,  he  had  better  be  careful  about  letting  him 
go  to  supper  by  himself;  that  he  might  get  into  trouble.  The 
officer  did  let  him  go  to  supper.  Mountz  and  Kimmel  were 
there  together  in  front  of  Bassett  &  Connell's  office.  They 
said  Henry  was  not  to  be  trusted. 

This  testimony  tends  strongly  to  show  a  great  interest  on 
the  part  of  Kimmel  in  this  prosecution,  and  it  is  strength- 
ened by  the  testimony  of  Mr.  and  Mrs.  Daznoh,  who  relate 
the  occurrences  at  their  house  on  the  night  Mrs.  Henry  and 
the  children  were  taken  to  Kimmel's  in  Kimmel's  wauon. 
Mountz,  from   the  wagon,  called  out  to    his   sister  to  "hurry 
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up,"  and  said  Henry  was  coming  over  with  weapons  to  raise 
a  row. 

Mountz  said  this,  doubtless,  to  intimidate  his  sister,  sup- 
posing all  the  time  that  Henry  was  in  close  custody,  in  jail, 
as  he  told  the  luag-istrate  that  was  where  they  wanted   him. 

But  Henry,  being  released  on  bail,  did  make  his  appearance 
as  his  wife  was  getting  ready  to  leave  in  the  wagon,  and  he 
said  to  her,  ''Now,  Sally,  don't  do  that;  don't  go  away,"  but 
she  persisted,  and  M^ent  to  KimmePs.  Mountz  insisted  she 
should  bring  out  the  children. 

The  witness  who  speaks  of  this  part  of  the  transaction  is 
Mr.  Daznoh,  and  he  further  testiiied  that  Kimmel  told  him 
about  the  aiTCst ;  that  he  wanted  to  have  Henry  arrested  so 
that  he  could  get  Mrs.  Henry  away,  but  he  was  afraid  to  un- 
dertake it,  for  fear  Henry  would  make  her  many  good  prom- 
ises, and  the  whole  thing  would  fail.  When  she  was  taken 
away  Kimmel  told  Mrs.  Henry  they  had  Henry  where  he 
would  not  hurt  them. 

This,  we  think,  abundantly  proves  complicity  on  the  part 
of  Kimmel  in  the  prosecution  instituted  by  Mountz. 

Now,  let  us  see  if  there  was  probable  cause  for  the  prose- 
cution. 

This  is  the  whole  of  it :  Mountz  testified  he  was  board- 
ing at  Kimmel's,  and  went  to  Henry's  to  get  ready  for  church  ; 
asked  Henry  if  he  could  have  some  of  his  hair  oil,  and  he 
got  angry  and  Mountz  left.  Henry  followed  him  out,  making 
threats,  and  asked  him  if  he  intended  to  make  trouble  in  his 
faniilv,  and  Mountz  said  no.  This  is  the  occurrence  as  Mountz 
testified,  and  on  the  strength  of  it  he  made  oath  that  Henry 
would  injure  him  if  he  was  not  bound  over  to  keep  the  peace. 
A  witness,  Hasbrook,  testified,  and  so  did  Lona  Kimmel,  a 
son  of  appellant,  that  they  remembered  going  to  church  with 
Mountz.  Mountz  stopped  at  Henry's  and  went  into  the  house, 
and  soon  after  came  out,  and  Henry  followed  him,  shaking  his 
fist  at  Mountz,  and  said  he  would  fix  him  when   he  came  back. 
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It  is  evident  jNIountz  did  not  see  this  hostile  act  of  Henry, 
for  he  says  nothing  about  it  in  his  testimony,  Sliaking  the 
fist  behind  one's  back,  and  not  in  strilcing  distance,  is  not  a 
very  terrifying  act,  and  hardly  sufficient  to  justify  the  man, 
who  did  not  see  it,  in  "swearing  the  peace"  against  the  per- 
petrator. 

No,  it  was  all  a  pretense,  as  the  evidence  fully  shows.  He 
wanted  to  get  Henry  in  jail,  and,  Avhile  he  was  in  durance, 
get  his  wife  away  from  him.  That  was  his  "whole  object." 
This  he  acknowledged  to  the  magistrate  and  to  Jacob  Buck- 
holder. 

The  jury  had  a  right  to  believe  the  prosecution  was  not  in 
good  faith,  and  for  a  laudable  purpose.  That  Kimmel  v/as 
*'act  and  part"  in  the  transaction,  there  can  be  no  doubt  from 
the  testimony. 

The  fact  that  Mountz  consulted  a  lawyer  who  prepared  his 
affidavit,and  prosecuted  on  his  advice,  would  be  an  apology 
for  him  if  the  case  was  not  so  full  of  bad  motive.  If  he  told 
all  the  facts  to  his  lawyer,  we  can  only  say  he  did  not  happen 
to  choose  a  wise  counselor.  But  Mountz  does  not  testity  he 
communicated  to  his  lawyer  any  of  the  facts,  nor  did  he  estab- 
lish it  on  the  trial. 

The  court  put  the  case  fairly  to  the  jury  by  the  instructions, 
and  appellants  may  be  thankful  the  jury  did  not  visit  them 
with  a  more  severe  infliction. 

We  can  not  disturb  this  verdict.  The  evidence  fully  sus- 
tains the  finding.  There  was  no  cause  for  the  prosecution.  It 
was  not  made  in  good  faith. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Chicago,  Buklington  and  Quincy  Raileoad  Co. 

V. 

Ruby  VanPatten,  Admx.  etc. 

1.  'N'eqijIG'ence— failure  to  ring  tell  or  sound  whistle.  While  it  is  true 
that  it  is  neg-ligence  on  the  part  of  the  servants  of  a  railroad  company  to 
omit  to  ring  the  bell  or  sound  the  whistle  when  approaching  a  public 
crossing,  yet  the  company  is  not  necessarily  liable  for  every  accident  that 
may  occur  when  they  omit  this  duty.  It  is  only  when  the  injury  happens 
by  reason  of  such  neglect  that  the  company  is  liable.  The  plaintiff  in 
such  case  must  not  only  show  the  omission  of  this  duty,  but  also  from 
facts  and  circumstances,  at  least,  that  the  injury  was  occasioned  by  such 
neglect. 

2.  In  a  suit  against  a  railroad  company  to  recover  damages  for  the 
killing  of  a  person  by  one  of  its  trains,  at  a  public  crossing,  where 
the  evidence  was  contiictiug  on  all  material  points,  the  court  instructed 
the  jury,  in  substance,  that  if  they  believed  from  the  evidence  that,  at  the 
lime  of  the  disaster,  no  bell  was  rung  or  whistle  sounded,  they  were 
at  liberty  to  infer  negligence  on  the  part  of  the  defendant,  and  should  find 
for  the  plaintiff,  unless  they  believed  from  the  evidence  the  deceased  was 
guilty  of  such  negligence  as  contributed  directly  to  produce  or  cause  the 
injury:  Held,  that  the  instruction  did  not  state  the  law  of  the  case  cor- 
rectly,  as  it  did  not  necessarily  follow  that  this  omission  of  duty  caused 
the  injury. 

3.  Same — negligence  of  deceased.  Where  a  party  knows  he  is  approach- 
ing a  railroad  crossing,  whether  in  a  city  or  elsewhere,  it  is  his  duty,  if 
possible,  to  observe  the  usual  and  proper  precautions,  by  looking  in  either 
direction,  and  watching  for  the  usual  signals  of  danger,  before  attempting 
to  cross ;  and  where  it  appears  from  direct  testimony,  or  from  facts  and 
circumstances,  that  the  party  was  injured  from  a  want  of  these  precau- 
tions, he  can  not  recover,  however  serious  the  injury  he  may  receive. 

4.  Same — instruction  as  to  what  is  negligence.  The  court,  in  the  same 
case,  instructed  the  jury  that  it  was  gross  negligence  for  the  engineer  not 
to  observe  a  person  or  stock  on  or  near  the  track,  at  a  road-crossing,  for 
eighty  or  a  hundred  jards  before  reaching  such  point,  when  he  could,  by 
proper  diligence,  have  readily  done  so.  The  fact  was,  that  the  deceased 
was  traveling  along  side  of  the  track,  in  the  same  direction  with  the  ap- 
proaching train,  and  the  evidence  failed  to  show  that  if  the  train  Wcifs  run- 
ning at  a  moderate  rate  of  speed,  it  could  have  been  stopped  in  time, 
after  the  deceased  got  upon  the  track,  so  as  to  prevent  a  collision :  Heldy 
that,  while  the  instruction  stated  the  abstract  proposition  of  law  correctly^ 
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it  was  not  justified  in  this  case,  and  was  calculated  to  mislead,  as  the  juiy 
could  interpret  it  as  assuming  that  the  engineer  had  omitted  some  duty 
iu  this  respect,  which  did  not  appear  from  the  evidence. 

5.  Same — comparative  negligence  of  the  parties.  In  the  same  case,  the- 
court  instructed  the  jury,  in  substance,  that  although  they  might  believe 
from  the  evidence  that  the  deceased  might  have  failed  to  use  ordinary 
care  and  prudence  in  going  upon  the  track,  yet  if  they  believed  from  the 
evidence  that  the  defendant  was  guilty  of  a  greater  degree  of  negligence 
wliich  caused  the  injury,  the  plaintiif  might  recover:  Held,  noi  to  an- 
nounce the  doctrine  of  comparative  negligence  with  sufficient  accuracy. 

•  It  might  well  be  inferred  from  such  instruction  that  although  the  de- 
ceased was  himself  guilty  of  gross  negligence,  in  neglecting  to  observe 
tlie  ordinary  and  reasonable  precautions  expected  from  a  prudent  man, 
yet  if  the  defendant  was  guilty  of  a  higher  degree  of  gross  negligence, 
the  plaintifl"  might  recover,  which  is  not  the  law. 

6.  The  rule  in  respect  to  comparative  negligence  is,  that  if  both 
parties  are  equally  in  fault,  or  nearly  so,  the  plaintifl' can  not  recover.  In 
order  to  establish  the  liability  of  the  defendant,  there  must  be  negligence 
on  Ills  part,  and  no  want  of  ordinary  care  on  the  part  of  the  plaintiff;  and 
where  there  has  been  negligence  in  both  parties,  still  the  plaintiff  may 
recover  where  his  negligence  is  slight,  and  that  of  the  defendant  is  gross,, 
in  comparison.  This  rule  has  been  extended  to  include  cases  where  the 
negligence  of  the  plaintiff"  has  contributed,  in  some  degree,  to  the  injury, 
on  the  ground  that  the  fact  of  the  plaintift''s  negligence  does  not  authorize 
the  defendant  wantonly  or  recklessly  to  destroy  his  property  or  injure  his 
person. 

7.  Instructions — when  great  accuracy  is  required.  In  that  class  of 
cases  sounding  in  damages,  where  the  evidence  is  conflicting,  and  presents 
a  difficult  issue,  especially  where  the  facts  are  calculated  to  touch  upon 
the  feelings  and  sympathies,  the  jury  ought  to  be  most  accuratelj^  instruct- 
ed. The  instructions  in  such  cases  should  be  clear  and  concise,  and  cal- 
culated to  assist  the  jury  in  coming  to  just  conclusions. 

8.  New  tkial — conflict  of  evidence.  It  is  a  familiar  rule  that,  when  the 
evidence  is  conflicting,  and  the  case  has  been  fairly  presented  to  the  jurj-, 
on  proper  instructions,  the  verdict  will  not  be  disturbed,  unless  it  ismani- 
festly  against  the  weight  of  the  evidence,  or  where  it  appears  clearly  to 
have  been  the  result  of  passion  or  prejudice. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Sabix  D.  PutePwBAUGH,  Judge^  presiding. 

Messrs.  McCulloch  &  Stevens,  for  the  appellant. 

Messrs.  Weed  &  Jack,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action,  brought  by  the  appellee  as  administra- 
trix, against  the  railway  company,  under  the  statute,  to  recover 
damages  for  causing  the  death  of  Matthew  B.  VanPatten. 

It  is  charged  that  on  the  fourth  day  of  January,  1871,  as 
the  deceased  was  about  to  cross  the  track  of  appellant's  rail- 
road, on  a  public  crossing  within  the  village  of  Farmington, 
being  in  the  exercise  of  due  care  and  caution,  he  was  run 
over  and  killed  by  a  train  of  cars  operated  and  managed  by* 
the  servants  of  the  appellant. 

The  acts  of  negligence  which  are  relied  on  to  charge  the  com- 
pany, consisted,  first,  in  the  omission  to  ring  the  bell  or  sound 
the  whistle  for  the  requisite  distance  before  reaching  the  cross- 
ing at  which  the  accident  occurred  :  second,  in  running  the 
train  at  a  highly  dangerous  and  improper  rate  of  speed;  third, 
in  keeping  no  look-out  from  the  engine;  and  fourth,  in  gen- 
eral mismanagement  and  gross  want  of  care  in  running  the 
train.  Upon  all  these  points  in  the  case,  there  is  a  direct  and 
sharp  conflict  in  the  evidence. 

The  theory  of  the  appellee  is  that  there  was  no  want  of 
ordinary  care  on  the  part  of  the  deceased;  that  as  he  ap- 
proached the  crossing,  he  could  not  see  the  train;  that  the 
servants  of  the  appellant  omitted  to  give  the  usual  signals, 
that  would  have  notified  him  of  approaching  danger;  and 
that  if  they  had  been  running  the  train  at  a  proper  rate  of 
speed,  as  it  was  their  duty  to  do  within  the  corporate  limits 
of  tlie  village,  and  if  they  had  been  on  the  look-out,  they 
could  have  discovered  the  deceased  in  time  to  have  stopped 
the  train,  and  so  avoided  the  fatal  collision. 

On  the  part  of  the  appellant,  it  is  insisted  that  the  usual 
signals  were  given  at  the  proper  distance  before  reaching  the 
crossing  at  which  the  deceased  was  about  to  pass,  but  because 
it  was  a  severe,  cold  day,  he  was  so  wrapped  in  his  winter 
clothing  that  he  could  not  hear  the  signals,  if  given,  and  that  it 
was  gross  carelessness  in  him  to  approach  the  crossing  without 
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looking  in  either  direction  for  tlie  trains,  and  if  he  had  looked 
he  could  have  readily  seen  the  advancing  train  in  ample  time 
to  have  avoided  the  accident:  that  the  train  was  rnnnincr  at 
a  slow  rate,  at  least  not  an  unusual  rate,  of  speed;  that  the 
engineer  was  upon  the  look-out,  but  as  the  deceased  came 
upon  the  track  suddenly,  having  been  traveling  by  the  side 
of  the  track  in  the  same  direction  with  the  advancing  train,  he 
was  not  discovered  until  it  was  too  late  to  have  avoided  the 
collision,  and  hence  no  culpable  negligence  can  be  attributed 
to  the  company. 

It  can  not  be  gainsaid  that  there  is  evidence  in  the  record 
that  tends  to  support  the  opposite  theories  advanced  by  the 
respective  parties. 

It  is  a  familiar  rule  in  this  court  that  where  there  is  a  con- 
trariety of  evidence,  and  where  the  case  has  been  fairly  j)re- 
sented  to  the  jury,  on  proper  instructions,  tiie  verdict  will 
not  be  disturbed  unless  it  is  manifestly  against  the  "weight 
of  the  evidence,  or  where  it  appears  clearly  to  have  been  the 
result  of  passion  and  prejudice;  but  in  that  class  of  cases 
sounding  purely  in  damages,  where  the  evidence  is  conflict- 
ing, and  presents  a  difficult  issue  even  to  persons  accustomed 
to  investigate  legal  matters,  the  jury  ought  to  be  most  accu- 
Tately  instructed.  We  know,  from  common  observation,  how  apt 
they  are,  in  cases  wdiere  the  recitals  of  the  facts  tend  to  touch 
their  feelings,  to  seek  for  a  reason  that  would  justify  them  in 
finding  a  verdict  in  accordance  with  their  sympathies.  An 
improper  instruction  may  often  afford  the  desired  pretext, 
and  in  all  such  cases  no  instruction  which  is  calculated  to  mis- 
lead the  jury  into  giving  a  verdict  not  warranted  by  law 
should  be  allowed  to  go  to  them. 

We  regard  this  case  as  one  where  the  jury  ought  to  have 
been  accurately  instructed.  There  is  so  much  conflict  in  tiie 
evidence,  that  it  is  a  matter  of  very  grave  doubt,  and  the  jury 
should  have  been  assisted  in  their  investigations,  by  clear, 
accurate  and  concise  instructions,  to  enable  them  to  arrive  at 
^  just  conclusion. 

33— 6ITII  III. 
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In  the  light  of  the  evidence  in  the  record,  and  tested  by 
the  principles  here  announced,  we  think  the  error  is  well 
assigned  that  the  court  erred  in  giving  some  of  the  instruc- 
tions on  behalf  of  the  appellee,  and  in  modifying  some  of 
those  asked  by  appellant. 

By  the  second  instruction  given  on  the  part  of  the  appel- 
lee, the  jury  were  told,  in  substance,  that  if  they  believed 
from  the  evidence  that  at  the  time  of  the  disaster  no  bell 
was  rung  or  whistle  sounded,  thev  were  at  libertv  to  infer 
negligence  on  the  part  of  the  appellant,  and  should  find  for 
the  appellee,  unless  they  should  believe  from  the  evidence 
that  the  deceased  was  guilty  of  such  negligence  as  contributed 
directly  to  produce  or  cause  the  injury. 

This  instruction  does  not  state  the  law  correctly.  While  it 
/s  true  that  it  is  negligence  in  the  servants  of  the  company 
to  omit  to  ring  the  bell  or  sound  a  whistle  when  approaching 
a  public  crossing,  yet  the  company  is  not  necessarily  liable 
for  every  accident  that  may  occur  where  they  omit  this  duty. 
It  is  only  where  the  injury  ha])pens  by  reason  of  such  neglect 
that  the  company  may  be  held  liable,  and  such  is  the  plain 
meaning  of  the  statute  on  this  subject.  It  was  said  by  this 
court,  in  The  Chicago  and  Rock  Island  Railroad  Company  v. 
McKean,  40  111.  218,  that  the  mere  omission  to  ring  a  bell  or 
sound  a  whistle  will  not,  per  se,  render  the  company  liable.  Ife 
must  appear  from  facts  and  circumstances,  at  least,  that  the 
injury  was  occasioned  by  reason  of  such  neglect.  How  this 
may  be  shown,  can  not  be  stated  in  any  general  rule.  It  may 
sometimes  be  made  to  appear  by  showing  that  the  party  in- 
jured was  himself  in  the  exercise  of  due  care  and  caution; 
where  a  party  knows  he  is  approaching  a  railroad  crossing, 
by  showing,  if  it  is  possible  to  do  so,  that  he  observed  the 
usual  and  proper  precautions,  by  looking  in  either  direction 
and  watching  for  the  usual  signals  of  danger,  before  attempt- 
ing to  cross.  This  is  the  plain  duty  of  every  one  who  altemjits 
to  pass  over  a  railroad  crossing,  either  in  the  city,  in  the  vil- 
lage  or   in  the   country;  and  where   it   appears,  either   from 
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direct  testimony,  or  from  facts  and  circumstances  in  evidence, 
that  a  party  is  injured  from  a  want  of  these  usual  and  prudent 
precautions,  the  law  can  afford  no  redress,  however  fearful 
the  injury.  St.  Louis,  Alton  and  Terre  Haute  Railroad  Co.  v. 
llanly,  58  111.  300. 

The  fifth  instruction  given  for  appellee  was  also  objection- 
able. We  are  at  a  loss  to  understand  why  the  latter  clause 
was  added,  which  tells  the  jury  it  is  gross  negligence  for  an 
engineer  not  to  observe  a  person  or  stock  on  or  near  the  track, 
at  a  road  crossing,  for  eighty  or  a  hundred  yards  before  reach- 
ing that  point,  when  he  could,  by  proper  diligence,  have  readilj 
done  so. 

It  may  be  conceded  that  this  clause,  so  far  as  it  undertakes 
to  state  any  principle  of  law,  states  a  correct  principle ;  for 
if  there  was  an  obstruction  on  the  track,  only  that  distance 
ahead  of  the  train,  it  would  ordinarily  be  negligence  in  the 
engineer  not  to  observe  it;  for  the  evidence  shows  it  was  his 
duty  to  keep  a  vigilant  look-out,  as  the  train  advances,  to 
discover  whether  he  is  about  to  meet  or  encounter  any  ob- 
structions. 

But  what  phase  of  this  case  did  it  illustrate?  We  have 
been  unable  to  discover  anv  evidence  in  this  record  that  even 
tends  to  show  that  even  if  the  train  was  only  running  at 
the  rate  of  speed  insisted  upon,  it  would  have  been  possible 
for  the  engineer  to  have  stopped  his  train,  in  so  short  a  dis- 
tance, in  time  to  have  avoided  the  accident.  This  instruction 
assumes,  in  this  particular,  that  the  engineer  omitted  some 
duty  in  this  regard,  that  in  some  way  resulted  in  injury  to  the 
deceased;  at  least  the  jury  could  so  interpret  it,  and  for  that 
reason  it  was  calculated  to  prejudice  the  cause  of  the  appel- 
lant. There  is  no  evidence  in  the  record  that  would  justify 
such  an  inference. 

This  instruction  is  liable  to  another  objection.  After  stating 
that  it  is  the  duty  of  all  persons  approaching  a  railroad  cross- 
ing to  be  on  their  guard  to  see  that  they  are  not  incurring 
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danger,  and  if  the  person  thus  situated  is  guilty  of  negli- 
gence, he  is  responsible  for  the  consequences,  "unless  the 
company  has  been  guilty  of  misconduct  still  more  gross  and 
wilful,"  the  court,  by  a  modification  added  to,  made  the 
third  and  thirteenth  of  ajipellant's  instructions  conform  to  the 
principle  contained  in  the  latter  clause  of  that  instruction, 
and  the  objection  to  the  instruction  and  modification  will  be 
considered  together. 

The  third  instruction  stated  the  law  correctly,  that  if  the 
deceased  failed  to  use  that  degree  of  prudence  and  care  in  go- 
ing upon  the  railroad  track,  at  the  place  where  the  accident 
happened,  which  a  man  of  ordinary  prudence  would  exercise, 
under  the  same  circumstances,  in  respect  to  his  own  personal 
safety,  he  could  not  I'ecover,  which  the  court  modified  by 
adding,  "unless  the  jury  further  believe  from  the  evidence 
that  the  defendant  was  guilty  of  a  greater  degree  of  negli- 
gence which  occasioned  the  injury."  The  modification  to 
appellant's  thirteenth  instruction  is,  in  substance,  the  same. 

The  objection  to  the  instruction  and  modifications  is  that 
they  do  not  state  the  doctrine  of  comparative  negligence  with 
sufficient  accuracy.  The  jury  might  well  have  understood, 
from  the  doctrine  announced,  that  although  the  deceased  had 
omitted  all  those  ordinary  and  reasonable  precautions  which 
every  prudent  man  would  observe  for  his  own  safety  when 
about  to  cross  over  a  railroad  crossing,  and  had  himself  been 
guilty  of  gross  negligence — for  the  neglect  of  such  precau- 
tions would  be  gross  negligence — yet  if  the  appellant  was 
guilty  of  a  higher  degree  of  gross  negligence,  still  the  appel- 
lee might  recover.     Such  is  not  the  law. 

The  doctrine  of  comparative  negligence  of  the  parties  has 
been  recognized  in  this  State  certainly  since  the  decision  of 
the  case  of  The  Galena  and  Chicago  Union  H.  H.  Co.  v.  Jacobs, 
20  111.  478.  The  rule  adopted  in  some  of  the  earlier  cases  in 
this  court,  that  the  party  injured  should  be  without  fault,  was 
modified  by  that  decision.  But  the  law  is  well  settled,  and 
tlie   rule  has   not  been   departed   from,  that  where   the  party 
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injured  is  alone  in  fault,  and  the  injuries  the  result  of  his  own 
negligence,  he  can  not  recover.  Aurora  Branch  R.  li.  Co.  v. 
Grimes,  13  111.  585;  Dyer  v.  Talcott,  16  111.  300;  G.  and  C. 
U.  R.  R.  Co.  V.  Fay,  16  111.  558. 

If  both  parties  are  equally  in  fault,  or  nearly  so,  the  rule  is 
the  same. 

The  cases  in  this  court  that  establish'  the  doctrine  of  com- 
parative negligence,  hold  that  there  must  be  negligence  on  the 
part  of  the  defendant,  and  no  want  of  ordinary  care  on  the  part 
of  the  plaintiff;  and  where  there  has  been  negligence  in  both 
parties,  still  the  plaintiff  may  recover,  where  his  negligence 
is  slight,  and  that  of  the  defendant  is  gross,  in  comparison 
with  that  of  the  plaintiff.  This  rule  has  been  extended  to 
include  cases  where  the  negligence  of  the  plaintiff  has  con- 
tributed, in  some  degree,  to  the  injury  complained  of.  It  is 
upon  the  principle  that,  although  a  party  may  have  himself 
been  guilty  of  negligence,  it  does  not  authorize  another  to 
recklessly  and  wantonly  destroy  his  property  or  commit  a 
personal  injury.  C.  and  A.  R.  R.  Co.  v.  Gretzner,  46  111.  75, 
and  cases  cited. 

It  Avill  be  conceded,  we  apprehend,  that  the  servants  of  the 
appellant  did  not  wantonly  and  purposely  kill  the  deceased. 
No  motive  could  be  assigned  for  such  conduct.  It  is  only 
claimed  he  was  killed  through  the  negligent  and  improper  con- 
duct on  the  part  of  the  servants  of  the  company,  in  the  man- 
agement of  the  train. 

If  the  deceased  observed  reasonable  care  and  caution  in 
approaching  the  crossing,  and  the  accident  was  occasioned  by 
the  negligence  of  the  servants  of  the  company,  then  the  ap- 
pellant is  clearly  liable;  but  if  the  deceased  was  guilty  of 
negligence,  in  not  observing  the  precautions  which  an  ordi- 
narily prudent  man  would  do  before  attempting  to  cross  the 
track,  then  the  real  question  in  the  case  is,  whether  his  negli- 
gence in  that  regard  was  slight  in  comparison  with  that  of  the 
servants  of  the  company,  if  they  were  guilty  of  negligence  at 
all.    This  question  the  instruction,  and  the  modifications  made 
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by  the  court  to  the  appellant's  instructions  did  not  present  fairly 

to  the  jury.      In  this  view,  they  were  calculated  to  mislead 

the  jury  on  the  vital  question  at  issue. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Amon  S.   Gilbert 

V. 

Wallace  G.  Bone. 

1.  Marriage — declaration  in  suit  against  cleric  for  issuing  license.  In 
a  suit  by  a  father  against  a  county  clerk  to  recover  the  statutory  penalty 
for  issuing  a  license  for  the  marriage  of  plaintifl''s  minor  daughter,  the 
material  facts  to  be  alleged  in  the  declaration  are,  that  the  plaintifl"  was 
the  father  of  such  minor,  that  the  defendant  was  clerk  of  the  county  court 
of  the  county,  and  as  such  issued  the  license  without  plaintift"'s  consent, 
and  that  the  daughter  was  then  in  fact  a  minor. 

2.  Marriage  JuIcets?,^— justification  of  clerk  in  issuing.  As  the  statute 
has  conferred  power  upon  the  clerk  to  ascertain  the  age  of  the  parties 
Bougiit  to  be  married,  by  examining  the  parties  or  other  witness  under  oath, 
which  power  is  quasi  judicial,  it  follows  that  when  the  exercise  of  this 
power  is  properly  invoked  by  an  application  for  a  license,  and  the  same 
honestly  exercised  by  the  examination  of  either  of  the  parties  or  other 
witness  on  oath,  and  the  evidence  produced  tends  to  prove  that  the  person 
whose  age  is  the  subject  of  inquiry  has  attained  his  or  her  majority,  and 
the  clerk  so  decides,  he  will  not  be  liable  to  the  statutory  penalty,  although 
he  may  have  decided  erroneously. 

3.  Same— jiD'isdiction  must  be  shown — plea.  The  jurisdiction  of  the 
clerk  to  determine  the  majority  of  the  parties  to  be  married  is  known  as 
voluntct/ry  in  contradistinction  to  contentious  jurisdiction.  It  is  the  appli- 
cation for  a  license,  either  by  or  on  behalf  of  the  parties  to  be  married, 
which  calls  the  power  into  exercise,  no  action  or  legal  process  being  neces- 
8arJ^  Therefore,  a  plea  of  justification  showing  an  examination,  is  bad 
in  substance  unless  it  shows  that  jurisdiction  was  conferred  by  an  appli- 
cation. 
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4.  Same — age  of  parties,  liow  to  he  ascertained.  The  statute  authorizing 
the  clerk  to  ascertain  the  age  of  those  seeking  a  marriage  license,  contem- 
plates a  pe?'SciMaZ  examination  on  oath  of  the  parties  proposed  to  be  mar- 
ried, or  other  witnesses.  A  plea  attempting  to  justify  by  showing  that  the 
clerk  acted  upon  the  affidavit  of  one  of  the  parties  in  determining  the  age 
of  the  other,  is  bad  in  substance. 

5.  Pleading — plea  must  ansicer  all  it  professes.  In  a  suit  by  a  father 
•against  a  county  clerk  for  issuing  a  license  for  the  marriage  of  plaintiff''3 
slaughter,  one  count  of  the  declaration  charged  that  defendant,  at  the  time 
he  issued  the  license,  had  notice  that  the  daughter  was  a  minor.  The  de- 
fendant filed  a  plea  to  the  whole  declaration,  in  which  he  attempted  to  jus- 
tify by  showing  an  examination  of  a  witness:  Held,  that  the  plea  was  bad, 
for  if  defendant  knew  the  fact  of  minority  he  could  not  have  acted  honest- 
ly in  issuing  the  license  on  the  oath  of  a  witness. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  J.  M.  KiRKPATRiCK,  for  the  plaintiif  in  error. 

Mr.  John  J.  Gi.enn,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
'Court : 

This  was  an  action  of  debt,  in  the  Warren  circuit  court, 
brought  by  the  plaintiff,  as  the  father  of  Ophelia  Gilbert, 
against  the  defendant,  as  clerk  of  said  county,  to  recover  the 
penalty  prescribed  by  the  10th  section  of  the  act  concerning 
•marriages  (R.  S.  1845,  p.  354),  for  the  issuing  by  defendant, 
as  such  clerk,  of  a  marriage  license  authorizing  marriage  be- 
tween Emery  S.  Haradon  and  said  Ophelia  Gilbert,  without 
the  consent  of  the  plaintiff,  he  being  her  father,  and  she,  at 
the  time,  a  minor  under  the  age  of  eighteen  years. 

The  declaration  contains  four  counts,  each  of  which  sets  out 
a  cause  of  action  as  above  set  forth,  and  much  surplusage. 

The  defendant,  besides  the  usual  plea  of  nil  debet,  filed  a 
•special  plea  in  bar  to  the  whole  declaration,  to  the  effect  that 
before  issuing  the  license  he,  as  clerk,  etc.,  for  the  purpose  of 
ascertaining  the  age  of  the  said  Emery  S.  Haradon  and  0])he- 
iia  Gilbert,  respectively,  examined  the  said  Haradon  on  oath. 
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touching  tlie  ages  of  the  said  Ophelia  Gilbert  and  the  said 
Enierv  S.  Haradon ;  and  it  appearing  from  the  testimony  and 
affidavit  of  the  said  Haradon  that  he,  the  said  Haradon,  was 
twenty-one  years  of  age,  and  that  the  said  Ophelia  Gilbert 
was  tlien  of  the  age  of  eighteen  years,  and  defendant,  believing 
the  said  testimony  a'n(i  affidavit  to  be  true,  and  relying  upon  the 
truth  of  said  testimony  and  affidavit,  issued  the  marriage  li- 
cense mentioned,  as  he  was  legally  authorized  to  do  as  such 
clerk — concluding  Avith  a  verification. 

To  this  plea  there  was  a  special  demurrer.  The  causes  as- 
signed were:  1st,  that,  as  to  the  first  and  third  counts,  the 
plea  amounted  to  the  general  issue.      2d,  that  it  is  double. 

The  court  overruled  the  demurrer,  and  the  plaintiff  electing 
to  abide  by  his  demurrer,  judgment  of  nil  capiat  was  rendered 
against  him,  and  he  brings  the  record  to  this  court  by  writ  of 
error,  and  assigns  for  error  the  judgment  of  the  court  over- 
rulino;  his  demurrer. 

The  sufficiency  of  the  plea  must  be  tested  by  other  stand- 
ards than  either  of  the  special  causes  of  demurrer  assigned. 
The  surplusage  in  the  counts  of  the  declaration  mentioned 
aifords  no  suflicient  ground  for  the  position,  that,  as  to  such 
counts,  the  plea  amounts  only  to  the  general  issue.  The  plain- 
tiff can  not  go  beyond  the  facts  necessary  to  a  cause  of  action 
in  his  declaration,  and  allege  other  matters  by  way  of  antici- 
pating the  defendant's  defense.  This  is  admissible  in  a  bill 
in  equity,  but  not  in  a  declaration  at  law.  It  is  upon  the  in- 
troduction of  such  matters,  some  of  which  are  indirectly 
traversed  by  the  plea,  that  it  is  said  the  plea  amounts  to  the 
general  issue.  This  position  is  not  tenable,  nor  is  the  other, 
that  the  averments  respecting  the  examination  touching  Har- 
adon's  age,  made  the  plea  bad  for  du^ilicity.  That  was  mere 
surplusage,  and  does  not  vitiate. 

The  plea  is  one  of  confession  and  avoidance.  It  traverses 
no  material  allegation  of  the  declaration,  and  impliedly  ad- 
mits all  such  as  are  well  pleaded.  It  admits,  by  not  travers- 
ing, the  allegations  that,  plaintiff  was  the   father  of  Ophelia; 
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that  defendant  was  clerk,  etc.,  and  as  such  issued  the  marriage 
license  without  plaintiff's  consent;  and  that  the  daughter  was 
then,  in  fact,  a  minor,  under  the  age  of  eighteen  years.  These 
facts  were  all  material  to  the  cause  of  action,  and  well  plead- 
ed. One  count  alleges  that  defendant,  at  the  time,  had  notice 
that  Ophelia  was  then  a  minor.     That  is  not  traversed. 

Two  questions  naturally  arise  for  consideration: 

(1.)  Whether,  in  any  case  where  the  clerk,  without  the  con- 
sent of  the  father,  issues  a  license  authorizing  the  marriage 
of  the  daughter,  and  she  be,  in  fact,  a  minor,  under  the  age 
of  eighteen  years,  at  the  time,  such  clerk,  Avhen  sued  for  the 
penalty  under  section  10,  can  justify  and  avoid  the  penalty  by 
setting  up  an  examination  of  a  witness  on  oath,  for  the  pur- 
pose of  ascertaining  her  age,  and  his  finding  thereupon  as  con- 
clusive. 

(2.)  If  he  can,  whether  the  matters  set  up  in  this  plea  are 
sufficient  to  establish  such  defense. 

The  first  of  these  questions  will  be  more  easily  determined 
by  a  consideration  of  tlie  general  purpose  of  the  statute  in 
question.  The  statute  was  designed  to  regulate,  as  far  as 
practicable,  this  most  important  institution  of  civilized  society, 
by  prescribing  the  modes  of  marriage  and  preserving  the  evi- 
dence in  each  case.  But  its  general  policy  was  the  encour- 
agement, not  the  restraint,  of  marriage.  Hence,  Ave  find 
modes  for  its  celebration,  at  once  simple,  free  from  embarrass- 
ment, and  adapted  to  the  condition,  convenience  and  prefer- 
ences of  every  class  of  society.  No  penalties  are  imposed 
upon  the  parties  uniting  in  marriage,  for  non-compliance  with 
any  of  its  provisions,  nor  does  the  statute  make  the  modes 
therein  prescribed  indispensable  to  a  valid  marriage.  With- 
out publication,  a  license  is  required;  but  to  secure  the  ob- 
taining of  it,  a  penalty  is  imposed  upon  the  minister  or  officer 
of  the  laAV,  authorized  to  celebrate  a  marriage,  for  doing  so 
without  the  production  of  a  license  issued  by  the  county  clerk. 
A  certificate  of  the  marriage  is  required  to  be  made  by  the 
minister  or   officer   of  the   law,  and    returned    to  the   county 
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clerk  who  issued  the  license,  with  the  license,  if  there  be  one, 
within  a  specified  time,  and  such  clerk  is  required  to  file  such 
•certificate  and  make  a  registry  of  such  marriage.  This  dntv 
is  enforced,  not  by  requiring  the  parties  married,  or  either  of 
-them,  to  attend  to  its  observance,  but  by  the  imposition  of  a 
penalty  upon  the  minister  and  officers  of  the  law  for  its 
omission. 

The  general  policy  of  the  statute  is  not  only  to  encourage 
marriages,  but  to  encourage  their  celebration  in  the  manner 
prescribed,  so  that  they  may  be,  in  a  measure,  public,  and 
capable  of  proof  by  the  registry  or  the  certificate  on  file  in 
the  clerk's  office,  or  a  certified  copy  thereof 

There  is  also  an  intention  manifested  to  preserve,  as  far  as 
practicable,  the  control  of  parents  and  guardians  over  their 
minor  children  or  wards,  in  respect  to  the  marriage  relation. 
The  first  section  of  the  act  declares  that  "all  male  persons 
over  the  age  of  seventeen,  and  females  over  the  age  of  four- 
teen, may  contract  and  be  joined  in  marriage:  Provided,  in 
all  cases  when  either  party  is  a  minor,  the  consent  of  parents 
or  guardians  be  first  had  as  is  hereinafter  required." 

The  ninth  section  says  that  "no  persons  shall  be  joined  in 
marriage  as  aforesaid  unless  their  intention  to  marry  shall  have 
►been  published  at  least  two  weeks  previous  to  such  marriage, 
^in  the  church  or  congregation  to  which  the  parties,  or  one  of 
fthem,  belong,  or  unless  such  persons  have  obtained  a  license, 
as  herein  provided."  Then  the  tenth  section  declares  that,  in 
all  cases  where  publication,  etc.,  has  not  been  made,  as  before 
•described,  the  parties  intending  to  marry  shall  obtain  a  license 
from  the  clerk,  etc. ;  then  after  prescribing  \vhat  the  license 
shall  be,  it  proceeds:  "but  no  license  shall  be  granted  for  the 
marriage  of  any  male  under  twenty-one  years  of  age,  or  fe- 
male under  the  age  of  eighteen  years,  without  the  consent  of 
his  or  her  father,  or  if  he  be  dead  or  incapable,  of  his  or  her 
mother  or  guardian,  to  be  noted  in  such  license;  and  if  any 
clerk  shall  issue  a  license  for  the  marriage  of  any  such  minor, 
without   consent   as    aforesaid,   he  shall  forfeit   and   pay  the 
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Bum  of  $300  to  the  use  of  such  father,  mother  or  guardian,  to 
be  sued  for  and  recovered  in  any  court  having  cognizance 
thereof;  and /or  the  pvAjjose  of  ascertaimng  the  age  of  the  j)ar- 
ties,  such  clerk  is  hereby  authorized  to  examine  either  party,  or 
other  witness,  on  oath.'' 

Now  it  is  very  apparent  that,  if  the  clause  prescribing  this 
penalty  stood  alone,  and  was  not  followed  by  the  subsequent 
clause,  the  policy  of  the  statute  to  encourage  marriages  under 
its  provisions,  would  be,  in  a  great  measure,  defeated  ;  becau.se, 
in  a  large  majority  of  cases,  the  clerk  would  be  deterred  from 
issuing  the  licenses  for  fear  of  incurring  the  penalty.  To  avoid 
this  result,  the  la.st  clause  was  added.  The  jurisdiction  here 
conferred  is  very  analogous  to  that  of  a  probate  court,  termed 
voluntary  jurisdiction. 

In  speaking  of  the  classification  of  jurisdictions  of  ecclesi- 
astical courts,  Dr.  Burn  says:  "Voluntary  jurisdiction  is  ex- 
ercised in  matters  which  require  no  judicial  proceedings,  as 
in  granting  probate  of  wills,  letters  of  administration,  seques- 
tration of  vacant  benefices,  institution  and  such  like;  conten- 
tious jurisdiction  is  where  there  is  an  action  or  jiulicial  pro- 
cess, and  consisteth  in  the  hearing  and  determining  of  causes 
between  party  and  party."     1  Burn's  Ecclesiastical  Law.  292. 

The  power  to  be  exercised  is  quasi  judicial.  It  being  a 
voluntary  jurisdiction,  there  must  be  a  voluntary  application 
for  a  marriage  license,  either  by  or  on  behalf  of  the  parties 
whose  marriage  is  to  be  the  subject  of  the  license. 

It  is  the  application  for  a  license  which  calls  the  power  into 
exercise.  Ko  action  or  judicial  process  is  necessary  for  that 
purpose. 

When  the  power  is  properly  called  into  exercise  by  an  ap- 
plication for  a  marriage  license,  and  is  honestly  exercised 
■within  its  proper  scope  by  the  examination  of  either  of  the 
parties  or  other  witness  on  oath,  and  the  evidence  produced 
fairly  tends  to  prove  that  the  person  whose  age  is  the  subject 
of  inquiry  has  attained  his  or  her  majority,  and  the  clerk  so 
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decides,  then,  upon  recognized  principles  of  law,  the  clerk  is 
protected,  altliough  he  may  have  decided  erroneously. 

In  Kendall  v.  Stokes  et  al.  3  How.  U.  S.  Rep.  98,  the  court 
say:  "But  a  public  officer  is  not  liable  to  an  action  if  he 
falls  into  error  in  a  case  Avhere  the  act  to  be  done  is  not  merely 
a  ministerial  one,  but  is  one  in  relation  to  Avhich  it  is  his  duty 
to  exercise  iudoment  and  discretion,  even  althouoh  an  indi- 
vidual  may  suffer  by  his  mistake.  A  contrary  jirinciple  would 
indeed  be  pregnant  with  great  mischiefs.  It  is  unnecessary,, 
we  think,  to  refer  to  the  many  cases  by  which  this  doctrine 
has  been  established.  It  was  fully  recognized  in  the  case  of 
Gidle.y,  Ex.  of  Holland,  \.  Ld.  Pabnerston,  7  J.  B.  Moore,  91; 
3  B.  &  B.  275." 

Tompldns  v.  Sands, di  AVend.  462.  It  is  otherwise  where  he 
has  no  judicial  power,  or  discretion  at  all.  Ld.  Brougham, 
in  Ferguson  v.  Earl  of  Kinnoul,  9  Clark  &  Finnelly  Eep.  289„ 
290. 

It  is  undoubtedly  the  general  rule,  that  individuals  charged 
Avith  disobedience  to  penal  laws  can  not  exonerate  themselves 
on  the  trround  of  o:ood  faith  or  error  of  iudoment;  and  it  has 
been  held  that  no  excuse  of  this  kind  will  avail  against  the 
peremptory  words  of  a  statute  imposing  a  penalty.  If  the 
])rohibited  act  has  been  done,  the  penalty  must  be  paid.  Cal- 
craft  V.  Gibbs,  5  Term  E,.  19;  Caswell  v.  Allen,  7  Johns.  R.  63; 
Ilorris  V.  The  People,  3  Denio,  pp.  381,  402. 

It  is  the  opinion  of  a  majority  of  the  court  that  this  case 
does  not  come  within  the  principle  of  the  cases  just  cited.  If 
the  clerk  had  not  been  clothed  witli  the  power  of  examining 
witnesses,  and  determining  the  question  of  age,  his  good  faith 
Avould  be  no  excuse.  As  it  is,  the  case  is  like  charging  a  stat- 
utorv  officer  for  an  error  in  judgment  in  the  performance  of  a 
duty  involving  the  exercrise  of  judgment  and  discretion,  and 
the  rule  is  well  settled  that,  if  he  have  jurisdiction  and  act 
honestly  within  the  scope  of  his  authority,  he  will  be  pro- 
tected  against   errors   of  judgment,    in   analogy  to  the   rule 
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of  public  poliay,  that  a  judicial  officer  will  be  protected  when- 
ever he  has  jurisdiction,  and  a  case  is  presented  calling  for 
/lis  decision,  no  matter  how  great  the  error  of  judgment 
which  he  commits,  maybe. 

The  plea,  however,  is  bad  in  substance,  (1)  because  it  does 
not  aver  that  an  application  was  made  to  defendant,  as  clerk, 
for  license  to  Haradon  and  Ophelia  Cilbert  to  marry.  The 
olerk  can  not  act  of  his  own  motion,  or  upon  his  own  sugges- 
tion. Such  an  application  was  indispensable  to  call  into  ex- 
€rcise  the  power  to  examine  into  the  age  of  Ophelia  Gilbert. 
(2.)  The  plea  shows  that  the  defendant  acted  upon  the  affida- 
vit of  Haradon  in  determining  the  question  of  the  age  of 
Ophelia.  The  statute  contemplates  a  personal  examination, 
on  oath,  of  the  parties  proposed  to  be  married,  or  other  wit- 
nesses. It  was  a  wise  policy  on  the  part  of  the  legislature  not 
to  include  affidavits.  Their  admission  would  open  the  door 
to  every  sort  of  imposition.  (3.)  Because  the  declaration 
alleges  that  the  defendant,  at  the  time  of  issuing  the  license, 
had  notice  that  Ophelia  was  under  age,  and  this  is  not  trav- 
ersed by  the  plea,  which  is  pleaded  to  the  whole  declaration. 
If  defendant  had  notice  of  her  miliority,  he  could  not  have 
-acted  honestly  in  issuing  the  license  on  Haradon's  mere  oath 
or  affidavit. 

For  the  error  in  overruling  plaintiff's  demurrer  to  this  plea, 
the  judgment  must  be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  sustain  the  demurrer  and  per- 
mit the  defendant  to  amend. 

Judgment  reversed. 
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Inghaiiam,  Cokbin  &  May 

V. 

IIknky  C.  Edwards. 

1.  Ac.KNCY — power  to  execute  sealed  instrument — ratification.  The  au- 
thor JI3  iij  an  ai^ent  to  execute  a  bond,  or  other  sealed  instrument,  must  be 
of  equal  dignity,  and  under  seal;  and  the  principal  can  not  ratify  a  bond 
execuu'd  by  an  agent  witliout  competent  authority,  except  by  a  writing 
untler  seal. 

2.  Pi.KADiNG  AND  EVIDENCE — Variance.  Where  the  pleader  declares 
upon  a  "  vvriiing  obligatory,"  a  simple  contract,  or  instrument  not  under 
seal,  is  not  admissible  in  evidence. 

Appkal  from  the  Circuit  Court  of  Mercer  county;  the  Hon^ 
Gi;<)i;gk  W.  Pi.easants,  Judge,  presiding. 

INIessrs.  Taijaferro  &  Brock^  for  the  appellants. 

Messrs.  Pepper  &  Wieson,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court;: 

The  declaration  was  in  debt,  and  contained  only  one  count. 
The  instrument  declared  on  was  termed  a  writing  obligatory, 
and  when  introduced  in  evidence,  it  appeared  to  be  an  ordi- 
nary penal  bond,  upon  condition,  and  was  signed  by  the  prin- 
cipals, with  a  seal  affixed,  by  their  attorney,  and  a  seal  affixed 
to  his  name,  as  well  as  to  the  name  of  the  surety.  The  bond 
must  be  regarded  as  the  foundation  of  the  suit,  and  no  at- 
tempt has  been  made  to  declare  upon  a  simple  contract. 

If  the  pleader  intended  to  rely  upon  a  contract  not  under 
seal,  he  should  have  so  pleaded,  in  an  appropriate  form,  or  added 
other  counts,  under  which  such  contract  might  have  been  ad- 
missible. A  simple  contract  will  not  sustain  a  declaration 
upon  a  writing  obligatory. 
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It  is  urged  that  the  instrument  did  not  need  a  seal,  and 
that  it  was  a  mere  promise  of  the  agent,  in  behalf  of  his  prin- 
cipals, that  they  would  perform  a  certain  act,  and  was  as 
operative  in  law  as  if  it  had  rested  in  parol. 

The  argument  may  be  granted,  and  yet  what  force  is  there 
in  it?  The  correctness  of  the  principle  may  be  admitted, 
that  if  the  instrument  would  be  effectual  without  a  seal,  the- 
addition  of  one  will  not  render  an  authority  under  seal  neces- 
sary; and  yet  the  difficulty  is  not  overcome.  Discard  the 
seal;  blot  it  out  from  the  instrument  sued  on;  and  then  the 
proof  is  entirely  variant  from  the  declaration.  The  introduc- 
tion of  a  simple  contract  would  be  no  proof  of  the  execution 
of  a  bond.  The  action  is  debt  on  the  bond.  If  the  instru- 
ment offered  is  not  the  bond  of  the  obligors,  but  a  simple 
contract,  the  action  can  not  be  maintained. 

Hence,  there  is  no  application  to  this  case  of  the  authori- 
ties cited  by  appellee. 

In  the  case  of  Lawrence  v.  Taylor,  5  Hill,  107,  the  action' 
was  assumpsit,  and  a  simple  contract  might  properly  be  offered 
in  evidence.  Therefore,  the  court  held  that  if  the  contract 
might  be  without  deed,  though  the  agent  added  a  seal,  and 
his  authority  was  by  parol,  the  contract  might  enure  as  a  sim- 
ple contract. 

In  this  case,  the  plea  of  non  est  factum,  sworn  to,  put  in 
issue  the  execution  of  the  bond.  The  agent  had  no  authority, 
under  seal,  to  make  the  bond,  and  there  was  no  subsequent 
ratification  by  the  principals,  under  seal. 

The  writing  given  by  the  agent  was  under  seal.  It  had 
been  acted  upon  and  pleaded  as  a  specialty.  The  authority 
to  execute  must  be  of  equal  dignity;  and  the  principal  can 
not  ratify  a  bond  executed  by  the  agent  without  competent 
power,  except  by  a  writing  under  seal.  These  rules  may  be 
the  result  of  technical  reasoning,  but  the  courts  can  not  de- 
part from  or  controvert  them.  Mans  v.  ^Vorthing,  3  Scam,  26; 
Bragg  v.  Fessenden,  11  111.  544;  Ilanford  v.  McNair,  9  Wend. 
55;  Blood  v.  Goodrich,  ib.  67. 
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In  this  case,  a  seal  may  not  have  been  necessary  to  tlie 
validitv  of  the  contract;  bnt  it  had  been  accepted  by  the  ob- 
ligee as  a  sealed  instrument,  and  the  entire  pleading  is  made 
upon  it  as  such.  If  an  action  of  assumpsit  had  been  brought, 
or  the  pleading  had  been  of  tliat  character,  so  that  the  instru- 
ment might  have  been  offered  and  regarded  as  a  simple  con- 
tract, we  should  not  be  disposed  to  apply  the  common  law 
rule. 

The  principle  established  in  Laiorence  v.  Taylor,  supra, 
would  then  have  great  force,  sustained  as  it  is,  and  more 
fully  discussed,  in  Worrall  v.  3Iunn,  5  N.  Y.  229  (1  Selden, 
229). 

We  must  adhere  to  the  rule,  that  the  authority  to  execute 
the  bond  must  be  of  equal  dignity  with  the  bond  itself;  or 
if  ratification  is  claimed,  that  the  instrument  of  ratification 
must  be  of  equal  dignity  with  the  instrument  ratified. 

If  an  action  of  assumpsit,  instead  of  debt,  had  been 
brought,  the  ratification  of  the  act  of  the  agent  might  have 
been  insisted  upon  witli  some  propriety. 

AVe  are  compelled  to  reverse  the  judgment  and  remand  the 

cause. 

Judgment  reversed. 


Howard   Z.  Culver 

V. 

The  Third  National  Bank  of  Chicago.* 

1.  Pi.EADixa — carrying  demurrer  to  plea  to  defective  counts  in  the  declara- 
tion. Where  the  gonoral  issxie  hfis  not  beeu  pleuded,  a  demurrer  to  a 
special  plea  can  usually  be  carried  back  to  the  declaration,  and  the  judg- 
ment of  Ihe  court  had  upon  llie  declaraliou  ;  and  if  that  is  bad,  judgment 

*This  and  the  two  cuses  fo'lowiiip-  wci-e  uiiavoidablj' omitted  in  the  reports  of 
the  teiiBS  to  which  they  rospectivelj'  belong. 
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■will  be  rendered  against  it,  on  the  principle  that  jtidgment  will  be  ren- 
-dered  against  the  party  committing  the  first  error  in  pleading. 

2.  But  where  a  demurrer  to  the  declaration  has  been  overruled,  and 
the  general  issue  pleaded,  a  demurrer  to  a  special  plea  can  not  be  carried 
back  to  the  declaration,  for  the  reason  that  a  party  can  not  plead  and 
■demur  to  the  same  pleading  at  the  same  time. 

3.  Same — substantial  defects  in  declaration — hoio  taken  advantage  of. 
Substantial  defects  in  a  declaration  can  alwa_ys  be  taken  advantage  of  by 
motion  in  arrest  of  judgment,  or  on  error. 

4.  Statutes — repeal  hy  implication.  If  two  statutes  are  clearly  repug- 
nant to  each  other,  the  one  last  enacted  operates  as  a  repeal  of  the  former; 
and  a  subsequent  statute  revising  the  whole  subject  of  a  former  one,  and 
intended  as  a  substitute  for  it,  operates  as  a  repeal  of  the  former  one, 
^although  it  contains  no  express  words  to  that  eft'ect. 

5.  Same — act  of  1849  relating  to  corporations^  xoholly  repealed  hy  act  of 
1857.  The  act  of  1857,  by  implication,  has  repealed  the  act  of  1849  enti- 
tled "An  act  to  authorize  the  formation  of  companies  for  manufacturing, 
agricultural,  mining  or  mechanical  purposes,"  the  later  act  relating  to  the 
same  subject,  and  being  intended,  with  another  act,  as  a  substitute  for  the 
former  one. 

6.  Corporation — liability  of  stocJcholders  to  creditors  is  primary,  not 
secondary.  Under  the  act  of  1857  relating  to  the  formation,  etc.,  of  private 
corporations,  the  liability  of  stockliolders  to  creditors  of  the  company  is 
not  dependent  upon  a  suit  against  the  company  and  inability  to  collect  it, 
but  such  stockholders  are  primarily  liable. 

7.  Same — declaration — svjiciency  of  averment  as  to  the  time  when  defend- 
.^nt  became  stockholder.  Where  the  defendant,  as  a  stockholder  of  a  private 
manufacturing  corporation,  was  sought  to  be  made  liable,  to  the  extent  of 
his  unpaid  stock,  for  debts  of  the  company  contracted  in  the  summer  of 
1867,  the  declaration  averred  that  he  became  a  stockholder  at  some  time 
anterior  to  the  first  of  December,  1868 :  Held,  that,  under  this  averment, 
proof  was  admissible  to  show  that  the  defendant  was  a  stockholder  at  the 
time  the  debt  sued  for  was  contracted ;  and  that  the  declaration,  in  this 
respect,  was  good  after  verdict. 

8.  Same — remedy  against  stockholders,  whether  in  equity  or  at  law.  As 
the  statute  relating  to  the  formation,  etc.,  of  private  corporations,  creates 
a  legal  liability  upon  stockholders,  to  a  certain  extent,  for  the  debts  in- 
curred by  their  company,  such  liability  is  cognizable  in  a  court  of  law,  au 
implied  promise  being  inferred  from  a  legal  liability. 

9.  Evidence — copies  in  books  of  corporation  admissible  against  stockhold- 
er's. In  a  suit  against  a  stockholder  of  a  manufacturing  company  organ- 
ized under  the  act  of  1857,  to  charge  him  for  the  payment  of  a  debt  in- 
curred by  the  company,  the  court  admitted   in  evidence   a  copy  of  the 
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license  recorded  in  the  books  of  the  company,  to  prove  the  incorporation 
of  the  company,  which  was  objected  to  as  secondary  evidence:  Held,  that 
the  books  containing  the  record  of  the  license,  being  a  record  of  the  com- 
pany, was  binding  upon  the  stockholders,  and  was  properly  admitted  in 
evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Jones  &  Gardner,  and  Mr.  M.  W.  Fuller,  for 
the  appellant, 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

Tliis  was  an  action  of  assumpsit,  in  the  Superior  Court  of 
Cook  county,  brought  by  the  Third  National  Bank  of  Chicago, 
claiming  to  be  a  creditor  of  the  Northwestern  Glass  Company, 
against  Howard  Z.  Culver,  alleged  to  be  a  stockholder  in  that 
company. 

It  is  agreed  there  are  many  other  suits  depending  on  the 
decision  of  this,  and  we  have,  therefore,  given  it  careful  con- 
sideration. 

It  is  claimed  by  appellee  that  the  action  is  brought  on  the 
liability  imposed  by  the  ninth  section  of  "An  act  to  authorize 
the  formation  of  corporations  for  manufacturing,  mining,  me- 
chanical or  chemical  purposes,"  in  force  February  18,  1857,. 
which  is  as  follows:  ''AH  the  stockholders  of  every  such  com- 
pany shall  be  severally  individually  liable  to  the  creditors 
of  the  company  to  an  amount  equal  to  the  amount  of  stock 
held  by  them  respectively,  for  all  debts  and  contracts  made 
by  such,  company  prior  to  the  time  when  the  whole  amount 
of  its  capital  stock  shall  have  been  paid  in  and  a  certificate 
thereof  made  and  filed  as  hereinafter  required. '^  Session  laws 
1857,  p.  163. 

The  indebtedness  declared  on  was  evidenced  by  four  prom- 
issory notes,  alleged  to  have  been  executed  by  the  glass  com- 
pany to  Ira  Holmes,  cashier  of  the  Third  National  Bank,  and 
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by  him  indorsed  to  the  bank,  and  were  given  for  money  loaned 
by  the  bank  to  the  glass  company. 

There  was  a  general  demurrer  to  the  declaration,  which 
was  overruled.  The  general  issue  was  then  pleaded,  and  a 
special  plea,  averring  that  the  notes  sued  on  were  not,  nor  was 
either  of  them,  executed  in  the  manner  alleged  in  the  declara- 
tion, which  plea  was  accompanied  by  an  affidavit  of  defend- 
ant, that  he  had  a  defense  on  the  merits,  and  that  the  matters  ^ 
in  his  second  plea  contained  were  true  as  therein  stated. 

Plaintiff  then  took  leave  to  amend  the  declaration,  which 
he  did  bv  adding  the  following: 

"That  on  or  before  the  date  of  the  said  two  notes  last  above  . 
mentioned,  respectively,  the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  Northwestern  Glass  Companv, 
advanced  in  loans  to  the  said  company,  to  wit,  the  several 
sums  of  money  in  said  last  two  notes  respectively  mentioned, 
and  in  consideration  thereof,  and  for  tlie  purpose  of  securing 
the  payment  of  the  said  several  sums  of  money  so  loaned  and 
advanced,  and  the  said  two  notes  respectively  mentioned  by 
the  said  Northwestern  Glass  Company  to  the  said  plaintiff, 
the  said  company  executed  the  said  two  notes  last  above  men- 
tioned, in  manner  aforesaid,  and  delivered  the  same  to  the 
said  cashier  of  the  plaintiff,  as  hereinbefore  mentioned.'" 

A  demurrer  was  put  in  to  the  second  plea,  which  was  sus- 
tained, and  the  cause  went  to  the  jury  on  the  general  issue, 
and  there  was  a  verdict  and  judgment  for  the  plaintiff,  a  mo- 
tion for  a  new  trial,  and  in  arrest  of  judgment,  having  been 
overruled. 

To  reverse  this  judgment,  the  defendant  appeals,  and  makes 
on  the  record  several  points  which  we  will  notice. 

Some  question  is  made  between  the  parties  as  to  the  right 
to  carry  a  demurrer  to  a  plea  back  upon  the  declaration. 
Where  the  general  issue  has  not  been  pleaded,  a  demurrer  to 
a  special  plea  can,  usually,  be  carried  back  to  the  declaration. 
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and  the  judgment  of  the  court  had  upon  the  declaration,  and 
if  that  is  bad,  judgment  M'ill  be  rendered  against  it,  on  the 
principle  that  judgment  will  be  rendered  against  the  party 
committing  the  first  error  in  pleading. 

It  has  been  oftentimes  ruled  by  this  court  that,  where  a 
demurrer  has  been  overruled  and  the  general  issue  pleaded,  a 
demurrer  to  a  special  plea  can  not  be  carried  back  upon  the 
declaration.  Wear  v.  Jacksonville  and  Sava^inah  R.  R.  Co.  24 
111.  593. 

The  court  was  called  upon  to  review  this  doctrine  in  Wilson, 
for  the  use,  etc.  v.  Myrich,  26  ib.  34,  and  said,  we  are  now  pre- 
pared to  adhere  to  the  rule  laid  down  in  the  above  case  as 
being  well  supported  by  authority  and  most  consistent  with  the 
philosophy  of  pleading;  and  further  said,  if  the  declaration 
be  so  defective  that  it  will  not  sustain  a  judgment,  that  may 
be  taken  advantage  of  on  a  motion  in  arrest  of  judgment  or 
on  error. 

The  "philosophy"  of  the  doctrine  is  that  you  can  not  plead 
and  demur  to  the  same  pleading  at  the  same  time.  The  same 
doctrine  Avas  announced  in  Schojield  v.  Settley  et  al.  31  ib.  515; 
Ward  V.  Stout,  32  ib.  399. 

In  a  previous  case  {Brawner  v.  Lomax,  23  ib.  496),  where 
this  point  arose,  the  court  said  the  record  would  present  a 
strange  appearance,  if,  after  a  demurrer  to  the  declaration  has 
been  overruled  and  the  general  issue  pleaded,  a  demurrer  to 
a  defective  plea  should  be  carried  back  to  the  declaration. 
The  record  would  not  look  well  with  a  general  demurrer  to  a 
declaration  overruled,  and  then  carried  back  over  the  general 
issue,  when  filed  to  a  defective  special  plea. 

But  of  innate  and  substantial  defects  in  the  declaration, 
advantage  can  always  be  taken  by  motion  in  arrest  of  judg- 
ment or  on  error,  as  was  said  in  Wilsoyi  v.  Ilyrick,  swpra. 

A  motion  in  arrest  of  judgment  was  entered  in  this  case 
and  overruled,  and  this  is  one  of  the  errors  assigned;  and  the 
point  made  is,  that  under  the  law  making  a  stockholder  liable, 
his   liability  does   not  attach    unless  a  suit  for  the   collection 
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of  the  debt  due  by  the  company  in  wliich  the  defendant  was 
a  stockholder  shall  be  brought  against  the  company  within 
one  year  after  the  debt  became  due.  ' 

This  raises  the  question,  and  is  the  one  first  made  by  appel- 
lant: is  the  23d  section  of  the  act  of  February  10,  1849,  in 
force  ? 

That  is  an  act  entitled  "An  act  to  authorize  the  formation 
of  corporations  for  manufacturing,  agricultural,  mining  or 
mechanical  purposes." 

Section  23  is  as  follows:  "'No  stockholder  shall  be  person- 
all5'  liable  for  the  payment  of  any  debt  contracted  by  any 
company  formed  under  this  act,  which  is  not  paid  within  one 
year  from  the  time  the  debt  becomes  due,  unless  a  suit  for  the 
collection  of  such  debt  shall  be  brought  against  such  company 
Avithin  one  year  after  the  debt  became  due;  and  no  suit  shall 
be  brouglit  against  any  stockholder  who  shall  cease  to  be  a 
stockholder  in  any  such  company,  for  any  debt  contracted 
by  said  company,  unless  the  same  shall  be  commenced  within 
two  years  from  the  time  he  shall  have  ceased  to  be  a  stock- 
holder, nor  until  an  execution  against  the  company  shall  have 
been  returned  unsatisfied,  in  whole  or  in  part."  Scates'  Comp. 
761. 

It  is  insisted  by  appellant  that  the  declaration  does  not 
bring  the  case  within  the  provisions  of  this  section,  and  con- 
sequently no  recovery  can  be  had  against  him. 

To  this,  it  is  replied  by  appellee  that  this  section  is  not  in 
force,  it  having  been  impliedly  repealed  by  the  act  of  Febru- 
ary 18,  1857. 

On  this  question  this  controversy  mainly  depends. 

Appellant  insists  that,  as  the  act  of  1857  contains  no  re- 
pealing clause,  no  part  of  the  act  of  1849  is  repealed,  except 
so  far  as  it  may  be  inconsistent  with,  and  repugnant  to,  the 
act  of  1857,  and  that  section  23  is  not  repugnant  and  incon- 
sistent, and  is,  therefore,  in  full  force. 

He  further  insists  that  these  acts  are  in  pari  materia,  and 
must  be  construed  together;  and  if  so  held  and  so  construed, 
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the  section  in  question  remains  in  force.  The  question  has  a 
wider  range. 

It  is  a  familiar  principle,  if  two  statutes  are  clearly  repugnant 
to  each  other,  the  one  last  enacted  operates  as  a  repeal  of  the 
former.  (Dwarris  on  Statutes,  673.)  There  is,  however,  an- 
other principle  which  must  settle  this  question,  and  that  is,  a 
subsequent  statute  revising  the  whole  subject  of  a  former  one, 
and  intended  as  a  substitute  for  it,  although  it  contains 
no  express  words  to  that  effect,  operates  as  a  repeal  of  the 
former.  Bartlett  v.  King,  12  Mass.  537;  Totcle  v.  Muvett,  3 
Greenleaf  R.  22;  Nichols  v.  Squire,  5  Pick.  168.  These  cases 
are  cited  in  the  case  of  The  Board  of  Trustees  of  III.  and  Mich. 
Canal  v.  The  City  of  Chicago,  14  111.  334,  with  approbation,  and 
such  will  be  found  the  doctrine  of  all  the  books.  The  case 
cited  by  appellant  {Dugan  v.  Gittings,  3  Gill,  138)  holds  that 
a  later  statute  on  a  given  subject,  not  repealing  an  earlier  one 
in  terms,  is  not  to  be  taken  as  a  repeal  by  implication,  unless 
it  is  plainly  repugnant  to  the  former,  or  unless  it  fully  em- 
braces the  whole  subject  matter. 

It  is,  then,  only  necessary  to  inquire  if  the  act  of  1857  is 
upon  the  same  subject  as  the  act  of  1849.  Of  this  there  can 
be  no  dispute. 

The  act  of  1849  was  passed  immediately  on  the  adoption 
of  the  constitution  of  1848,  in  conformity  to  that  clause  of 
the  constitution  which  provides  that  corporations  not  possess- 
ing banking  powers  or  privileges  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  special  acts,  except  for 
municipal  purposes,  and  in  cases  where,  in  the  judgment  of 
the  general  assembly,  the  objects  of  the  corporation  can  not 
be  attained  under  a  general  law.     Art.  10,  sec.  1. 

The  act  of  1849,  it  will  be  perceived,  embraced  corpora- 
tions for  agricultural  purposes,  as  well  as  mechanical,  mining 
and  manufacturing  purposes,  but  not  for  chemical  purposes. 
In  1855,  the  general  assembly  passed  a  general  incorporation 
act  for  agricultural  and  horticultural  purposes,  giving  to  all 
such   associations  all  the  powers   deemed    necessary  to   efi'ect 
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the  objects  of  their  incorporation.  It  provided  a  complete 
scheme. 

In  1857,  the  whole  subject  of  incorporations,  for  these 
various  purposes,  came  before  the  general  assembly  for  re- 
vision. They  then  had  the  subject  fully  before  them,  and, 
having  provided  by  the  act  of  1855  for  corporations  for  agri- 
cultural purposes,  they  omitted  that  subject  from  the  act,  and 
embraced  within  it  incorporations  for  chemical  purposes,  as 
the  title  and  body  of  the  act  shows,  which  the  act  of  1849 
did  not  embrace. 

It  would  follow,  therefore,  that  parties  desiring  to  associate 
for  agricultural  or  horticultural  purposes,  must  associate  un- 
der the  act  of  1855,  whilst  those  having  manufacturing,  mining, 
mechanical  or  chemical  purposes  in  view,  would  associate  un- 
der the  act  of  1857  ;  and  under  this  act  it  is  alleged,  and  not 
denied,  appellees  did  effect  their  incorporation.  Now,  this 
act  is  substantially,  in  most  of  its  important  provisions,  the 
same  as  the  act  of  1849,  the  10th  section  of  the  latter  act, 
providing  for  the  personal  liability  of  the  stockholders,  being 
almost  identical  in  terms  with  section  9  of  the  act  of  1857, 
the  effect  of  the  same  being  to  make  the  stockholders  primarily 
liable,  to  the  extent  therein  provided,  to  the  creditors  of  the 
company  in  which  they  are  stockholders,  whilst  the  collateral 
liability  contemplated  by  the  23d  section  of  the  act  of  1849 
is  entirely  omitted. 

There  may  have  been  very  good  reasons  why  the  legislature 
should  have  insisted  upon  the  primary  liability  of  the  stock- 
holders, as  such  associations,  in  the  incipiency  of  their  pro- 
ceedings, as  well  as  in  their  future  operations,  might  need 
credit,  and  the  experience  of  eight  years  might  have  shown, 
if  the  liability  of  the  stockholder  was  only  secondary,  the 
necessary  credit  to  carry  on  their  operations  could  not  be 
obtained;  and  whilst  this  was  the  demand  of  the  law,  that 
the  stockholder  should  be  primarily  liable,  neither  party 
could  be  placed  at  disadvantage.  The  capitalist,  before  loan- 
ing his  money  to  one  of  these  corporations,  would   be  apt  to 
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inquire  who  M'ere  the  stockholders,  and  their  responsibility. 
The  stockholder,  or  one  proposing  to  become  such,  would  be 
on  his  guard,  as  he  was  made  primarily  liable  as  to  the  extent 
of  his  investment,  and  by  whom  it  was  to  be  managed  and 
controlled. 

We  can  not  doubt  that  this  act  of  1857,  under  which  the 
glass  company  was  incorporated,  was  intended  by  the  legisla- 
ture as  a  substitute  for  the  act  of  1849,  they,  at  the  time, 
having  the  whole  subject  fully  before  them.  This  being  so,, 
the  stockholders  are  primarily  liable  by  section  9  of  that  act. 

Another  reason  operating  with  the  general  assembly  for 
revising  the  act  of  1849,  and  substituting  the  act  of  1857 
therefor,  mav  be  found  in  the  fact  that  the  last  section  of  the 
former  act  placed  incorporations  formed  under  it  in  the  con- 
trol of  the  general  assembly,  giving  them  power  to  repeal  the 
act  by  which  they  were  incorporated,  and  to  amend  and  repeal 
the  incorporation  itself.  Experience  under  this  act  had,  doubt- 
less, informed  the  legislature  that  stock  in  corporations  thus- 
exposed  to  legislative  interference  was  not  an  object  of  desire 
or  calculated  to  call  into  active  association  the  capital  of  the 
country  ready  for  such  investments,  and  thus  impressed,  this 
clause  was  omitted  from  the  act  of  eighteen  hundred  and 
fifty -seven. 

That  act  is  full  and  comprehensive,  and  all  the  functions 
necessary  for  such  corporations  to  exercise  are  freely  con- 
tained. It  presents  a  complete  plan  in  itself,  and  can  be 
regarded  in  no  other  light  than  as  a  substitute  for  the  act  of 
1849.  That  act  appears  to  have  been  thoroughly  revised,  and 
the  result  was  the  act  of  1857.  In  addition  to  the  cases  cited, 
Sacramento  v.  Bird,  15  Cal.  294,  and  Pulaski  County  v.  Downer,  5 
English,  588,  may  be  referred  to. 

We  do  not  think  an  argument  of  much  weight  against  the 
view  we  have  taken  can  be  drawn  from  the  fact  that  the  gen- 
eral assembly,  on  the  same  day  of  the  passage  of  the  act  of 
1857,  passed  an  act  authorizing  all  companies  incorporated  or 
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to  be  incorporated  under  the  act  of  1849,  to  sue  for  and  col- 
lect instalments  or  subscription  to  stock  due  or  to  become  due 
to  the  companies  formed  under  that  act.  It  may  be  admitted 
this  act  amounts  to  a  legislative  recognition  that  the  act  of 
1849  was  in  force  February  18,  1857,  but  only  for  a  specified 
and  limited  purpose.  Had  the  statute  been  repealed  in  posi- 
tive terms,  the  legislature  could,  doubtless,  have  provided  for 
the  collection  of  these  subscriptions. 

We  do  not  think  it  can  be  claimed  that,  under  sec.  1  of  art, 
10  of  the  constitution  of  1848,  the  legislature  Avould  enact 
more  than  one  general  law  to  accomplish  one  and  the  same 
purpose.  That  would  produce  great  confusion.  Nor  was  it 
contemplated  by  that  section.  As  we  think,  the  act  of  1857 
Avas  intended  as  a  substitute  for  the  act  of  1849,  and  all  incor- 
porations, for  the  purposes  indicated  in  it,  organized  under  it, 
are  subject  to  no  other  liabilities  than  therein  imposed. 

Since,  then,  section  23  of  the  act  of  1849  has  no  place  in  the 
act  of  1857,  it  follows  the  liability  of  appellant  was  primary,, 
under  section  9,  and  the  declaration,  declaring  upon  his  lia- 
bility as  such,  was  good.  A  good  cause  of  action  was  shown, 
and  the  motion  in  arrest  of  judgment  was  properly  overruled- 

It  is  further  urged  by  appellant,  that  the  declaration  is  de- 
fective, in  not  averring  that  appellant  was  a  stockholder  at 
the  time  the  debt  of  the  glass  company  to  the  bank  was  cre- 
ated. 

No  precise  time  is  alleged  in  the  declaration  when  appellant 
became  a  stockholder,  but  it  is  averred  that  he  so  became  at 
some  time  anterior  to  the  first  of  December,  1868,  leaving 
a  margin  broad  enough  to  admit  proof  that  he  was  such 
stockholder  at  the  time  the  debt  accrued,  in  1867.  Under 
this  averment  proof  would  be  admissible  that  appellant  was  a 
stockholder  at  the  time  the  debt  was  contracted.  Without 
such  proof,  it  is  not  to  be  presumed  the  jury  would  have 
found  as  they  did,  as  it  was  an  important  element  in  the  plain- 
tiff's case.  The  declaration,  in  this  respect,  must  be  held 
good  after  verdict.      1  Ch.  PI.  673,  679. 
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Another  objection  made  by  appellant  is^  that  the  court  ad- 
mitted secondary  evidence  of  the  license  issued,  to  prove  this 
corporation. 

The  license,  it  appears,  was  recorded  in  the  books  of  the 
company,  and  was  proved  by  producing  the  books.  Being  a 
record  of  the  company,  it  must  be  held  binding  upon  the 
stockholders. 

It  is  further  objected  that  the  verdict  does  not  specify  the 
indebtedness  of  the  company.  A  jury  is  not  bound  to  state 
the  facts  on  which  their  verdict  is  found.  They  could  not,  in 
this  case,  have  found  the  verdict  they  did  find  without  find- 
ing the  fact  of  indebtedness  equal  in  amount  to  the  verdict 
rendered. 

It  is  further  objected  by  appellant  that  the  liability  of  the 
stockholders,  under  the  9th  section,  can  only  be  enforced  in 
equity. 

This  section  creates  a  legal  liability,  and  of  course  cogniz- 
able in  a  court  of  law.  An  implied  promise  arises  out  of  this 
liability.  It  is  no  objection  that  the  stockholder  may  be  sub- 
jected to  several  suits,  as  he  can,  in  no  event,  be  answerable 
for  more  than  the  amount  of  his  stock. 

The  case  of  TJie  Poughkeepsie  Bank  v.  Ihbofson,  24  "VVend. 
473,  is  a  case  in  point  upon  a  similar  provision  in  a  statute 
of  New  York,  and  so  is  Garrison  v.  Hou-e,  17  N.  Y.  458. 

In  Dozier  v.  Thornton,  19  Georgia,  325,  which  was  an  action 
against  a  stockholder  in  a  bank,  who  was  subject  to  this  lia- 
bility, it  was  held,  the  creditor  was  not  restricted  to  any  form 
of  proceeding  to  enforce  his  rights.  He  may  proceed  in  equity 
or  at  law;  and  if  at  law,  he  may  elect  any  form  of  action  ap- 
propriate to  such  a  case,  which  he  may  deem  most  convenient 
and  advantageous  to  himself. 

We  have  examined  the  second  instruction  asked  by  appel- 
lant and  refused,  and  are  of  opinion  it  was  properly  refused, 
as  the  legal  existence  of  the  corporation  was  not  presented  by 
the  issue  upon  which  the  cause  was  tried. 
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On  a  careful  examination  of  the  record,  we  are  of  opinion 
there  is  no  error  in  it,  and  the  judgment  must  be  affirmed. 

Judgment  affi,nned. 

Mr.  Justice  McAi^lister,  dissenting:  The  ground  of  the 
opinion  of  the  majority  of  the  court  is,  that  the  act  of  1849; 
which  specifies  the  conditions  upon  which  stockholders  are  to  be 
made  liable  for  the  debts  of  the  corporation,  is,  by  the  act  of 
1857,  repealed  by  implication;  that  the  latter  act  is  a  re-cast- 
ing of  the  whole  subject,  and,  instead  of  being  construed  as 
in  pari  materia  with  the  former,  should  be  held  a  repeal  of  it 
by  implication.  With  all  deference,  I  insist  that  there  is  a 
jingle  circumstance  which  renders  the  rule  invoked  and  ap- 
plied by  the  court  wholly  inapplicable. 

If  the  legislature  had  expressly  said,  in  the  act  of  1857, 
that  it  should  not  be  deemed  to  have  any  such  effect,  and  that 
the  act  of  1849  should  be  regarded  as  in  force,  no  court,  it 
seems  to  me,  would  be  willing  to  hold  that  the  act  of  1849 
was,  nevertheless,  repealed  by  implication. 

Now,  the  legislature  did  what,  in  my  judgment,  is  equiva- 
lent to  makino;  that  declaration. 

On  the  same  day  of  the  passage  of  the  act  of  1857  relied 
upon  as  repealing  that  of  1849,  an  act  was  passed  as  follows: 

"It  shall  be  lawful  for  all  companies  formed  and  incorpor- 
ated, or  lohich  shall  hereafter  be  incorporated  under  the  pro- 
visions of  '  An  act  to  authorize  the  promotion  of  companies 
for  manufacturing,  agricultural,  mining  or  mechanical  pur- 
poses,' approved  February  10,  A.  D.  1849,  to  sue  for  and  col- 
lect any  instalment  or  subscription  to  stock  due  or  to  become 
due  to  said  companies  formed  under  said  act,  in  like  manner 
as  other  debts  are  now  collected,  and  before  any  court  having 
jurisdiction  of  the  amount  claimed."  It  is  declared  to  be  a 
public  act. 

This  act  refers  to  that  supposed  to  be  repealed  with  abso- 
lute correctness.  It  expressly  recognizes  its  existence.  It 
clearly  and  unmistakably  contemplates  its  future  continuance 
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and  the  subsequent  formation  of  corporations  under  its  pro- 
visions. As  to  that,  it  seems  to  me  there  can  be  no  difference 
of  opinion.  The  language  employed:  "or  which  shall  hereaf- 
ter be  incorporated  under  the  j^^'ovisions  of  an  act,  etc."  is  too 
clear  and  unambiguous  to  be  disregarded. 

The  case,  then,  is  this  :  Here  are  three  statutes  relating  to 
substantially  the  same  subject,  one  of  which  was  passed  the 
10th  of  February,  1849,  and  two  others  on  the  18th  day  of 
February,  1857.  One  of  the  latter  two  expressly  refers  to  the 
act  of  1849,  recognizes  its  existence  and  provides  a  remedy 
not  only  for  companies  which  had  been  theretofore  incorpor- 
ated, but  for  such  as  should  thereafter  be  incorporated  under 
the  provisions  of  the  act  of  1849;  the  other  of  the  two  makes 
no  reference  whatever  to  the  act  of  1849,  and  yet  it  is  held  by 
the  majority  of  the  court  that  the  act  of  1857,  which  makes 
no  reference  to  that  of  1849,  repeals  the  latter  by  implica- 
tion. 

Did  the  act  of  1857,  which  makes  no  reference  to  that  of 
1849,  repeal  the  other  one  which  was  passed  on  the  same  day^ 
and  which  expressly  refers  to  it,  and  recognizes  its  continued 
existence?  If  so,  bv  what  rule  of  construction  is  such  a  re- 
suit  obtained?  It  seems  to  me  that  these  three  acts  should 
be  construed  as  in  pari  mcderia. 

It  may  be  said  that  the  construction  given  by  the  majority 
of  the  court  tends  to  the  promotion  of  justice.  That  may  be 
so,  and  it  may  not  be  so.  There  may  have  been  numerous 
corporations  organized  under  the  act  of  1849,  since  the  pas- 
sage of  the  acts  of  February,  1857,  invited  thereunto  by  the 
verv  terms  of  the  act  above  quoted;  large  sums  of  money 
mav  have  been  invested  in  and  important  interests  arising  out 
of  them.  The  parties  to  such  organizations  must  now  find 
themselves  deceived.  The  act  which  they  supposed  to  have 
been  continued  by  the  expression  of  the  legislative  will  I 
have  referred  to,  proves  to  be  a  nullity;  tlieir  organizations  are 
nauo-ht,  and  their  rights  and  interests  thrown  into  confusion. 
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For  these  reasons,  I  am  compelled  to  dissent  from  the 
opinion  of  the  majority  of  the  court. 

Mr.  Justice  Walker  :  I  concur  in  the  views  expressed 
in  the  foregoing  dissenting  opinion,  and,  for  the  same  reasons, 
-dissent  from  the  opinion  of  the  majority  of  the  court. 


David   Kelley 

V. 

Third  National  Bank  of  Chicago, 

Extent  of  recovery — must  not  exceed  the  ad  damnum  laid  in  the  deela. 
ration.  In  an  action  of  assumpsit,  it  was  held  to  be  error  to  render  a  judg- 
ment upon  a  verdict  in  excess  of  the  damages  laid  in  the  declaration. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  Third  Na- 
tional Bank  of  Chicago  against  David  Kellev.  The  damas:es 
laid  in  the  declaration  were  $4000.  The  verdict  and  judg- 
ment were  for  the  sum  of  $4300.  Among  other  things,  it 
was  assigned  as  error  that  the  verdict  exceeded  the  damages 
laid  in  the  declaration. 

Messrs.  Jones  &  Gardner,  and  Mr.  M.  "W.  Fuller,  for 
the  appellant. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellee. 
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Syllabus. 
Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  case  is  like  the  preceding  in  all  important  particulars 
with  this  exception,  that  the  verdict  exceeds  the  damages  laid 
in  the  declaration. 

This  was  error.  Stephens  v.  Sweeney,  2  Gilm.  375 ;  Rives  v. 
Kumler,  27  111.  291;  Under  v.  Monroe's  Exr.  33  ib.  388; 
Fierson  v.  Finney,  37  ib.  29. 

For  this  error  the  judgment  must  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 


John  M.  Wilson 

V. 

The  Ohio   and  Mississippi  Railway  Company. 

1.  Statute — repeal  by  implication.  It  is  a  familiar  rule,  that  every 
statute  is,  by  implication,  a  repeal  of  all  prior  statutes,  so  far  as  it  is  con- 
trary and  repugnant  thereto,  without  any  repealing  clause. 

2.  It  is  a  general  rule  that,  when  a  statute  imposes  a  new  penalty  for  au 
offense,  it  repeals,  by  implfcation,  so  much  of  the  former  statute  as  estab- 
lished a  different  penalt}^ 

3.  The  38th  section  of  the  act  of  1849,  "to  provide  for  a  general  system 
of  railroad  incorporations,"  required  a  bell  of  at  least  thirty  pounds  weight, 
or  a  steam  whistle,  to  be  placed  on  each  locomotive  engine,  and  that  the 
same  should  be  rung  or  whistled  at  least  eighty  rods  from  the  place  where 
the  railroad  crossed  any  other  road  or  street,  and  be  kept  ringing  or  whist- 
ling  until  such  other  road  or  street  was  crossed,  ^^  under  a  penalty  of  fifty 
dollars  for  every  neglect,"  etc.  The  act  of  1869,  entitled  "An  act  to  amend 
the  railroad  law,"  so  amended  the  law  in  respect  of  the  penalty  for  this 
neglect  of  duty,  as  to  read  "  under  a  pienalty  of  not  exceeding  one  hundred 
dollars:"  Held,  that,  as  the  latter  act  allowed  a  latitude  of  discretion  ia 
respect  to  the  penalty  from  one  cent  to  $100.  it  was  inconsistent  with  and 
repugnant  to  that  of  1849,  directing  an  absolute  and  fixed  penalty  of  $50, 
repealed  the  former  by  implication. 
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4.  Same — eff'ect  of  repeal  upon  prosecution  under  the  prior  law.  As  the  effect 
of  a  repealing  statute  is  to  obliterate  the  prior  law  as  completely  from  the 
records  as  if  it  had  never  passed,  except  as  to  actions  or  suits  which  were 
commenced,  prosecuted  and  concluded  while  it  was  an  existing  law,  it  fol- 
lows  that  the  repeal  of  a  statute  puts  an  end  to  all  prosecutions  under  the 
repealed  statute,  and  to  all  proceedings  growing  out  of  it,  pending  and 
undetermined  at  the  time  of  the  repeal. 

5.  Constitutional  law — tohat  is  an  ex  post  facto  law.  An  ex  post  facto 
law  is  one  which  renders  an  act  punishable  in  a  manner  in  which  it  was 
not  punishable  when  it  was  committed,  whether  by  personal  or  pecuniary 
penalties. 

6.  Where  the  law  in  force  at  the  time  of  the  commission  of  an  act,  or 
omission  of  duty,  afflxed  a  penalty  of  |50,  as  the  exact  measure  of  pun- 
ishment,  and  this  was  subsequently  amended  by  fixing  a  discretionary  pen- 
alty not  exceeding  $100,  with  a  saving  clause  in  the  amendatory  act,  that 
it  should  not  apply  to  suits  then  pending  under  the  prior  law,  except  as  to 
the  penalty  which  was  made  to  apply  to  suits  then  pending:  Held,  that 
so  much  of  the  saving  clause  which  sought  to  change  the  punishment  and 
apply  the  same  to  existing  suits  for  the  penalty,  was  an  ex  post  facto  law, 
and  void. 

Writ  of  Error  to  the  Circuit  Court  of  Richland  county. 

The  38th  section  of  the  act  to  provide  for  a  general  system 
of  railroad  incorporations,  approved  November  6,  1849,  was 
as  follows: 

"A  bell  of  at  least  thirty  pounds  weight,  or  a  steam  whistle, 
shall  be  placed  on  each  locomotive  engine,  and  shall  be  rung 
or  whistled  at  the  distance  of  at  least  eighty  rods  from  the 
place  where  the  said  road  shall  cross  any  other  road  or  street,, 
and  be  kept  ringing  or  whistling  until  it  shall  have  crossed 
said  road  or  street,  under  a  penalty  of  $50  for  every  neglect^ 
to  be  paid  by  the  corporation  owning  the  railroad,  one-half 
thereof  to  go  to  the  informer,  and  the  other  half  thereof  to 
the  State,  and  also  be  liable  for  all  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such  neglect."  Sess. 
Laws  1849,  p.  31. 

At  the  June  term,  1868,  of  the  Richland  circuit  court,  this 
action  was  brought  for  penalties  alleged  to  have  been  incurred 
under  the  above  act,  the  declaration  containing  eleven  hundred 
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and   fifteen  counts^  and  claiming  the  penalty  of  $50  in  each 
count. 

While  this  suit  was  pending,  an  act  was  passed  and  went 
into  force  February  27,  1869,  entitled  "An  act  to  amend  the 
railroad  law/'  the  first  section  of  which  is  as  follows: 

"That  section  38  of  an  act  entitled  'An  act  to  provide  for 
a  general  system  of  railroad  corporations/  approved  Novem- 
ber 5th,  1849,  and  any  similar  provision  in  any  special  rail- 
road charter  heretofore  passed,  be  and  the  same  is  hereby 
amended  so  as  to  read  as  follows,  viz:  '  A  bell  of  at  least 
thirty  pounds  weight,  or  a  steam  whistle,  shall  be  placed  on 
€ach  locomotive  enoine,  which  shall  be  runs;  or  whistled  bv 
the  engineer  or  fireman  at  the  distance  of  at  least  eighty  rods 
from  the  place  where  the  railroad  crosses  any  public  street  or 
highway,  and  be  kept  ringing  or  whistling  until  such  street  or 
highway  is  reached,  vvder  a  penalty  of  not  exceeding  |1C0  for 
each  neglect,  one-half  of  "which  penalty  to  go  to  the  prosecuting 
witness,  and  the  other  half  to  go  to  the  State;  and  the  cor- 
poration owning  the  railroad  shall  be  liable  to  any  party  in- 
jured for  all  damages  sustained  by  reason  of  such  neglect: 
Provided,  that  such  penalty  shall  be  sued  for  within  three 
months  from  the  time  the  cause  of  action  accrues,  and  not 
thereafter.'' 

"Sec.  2.  This  act  shall  not  apply  to  suits  now  pending 
under  the  section  hereby  amended,  except  that  the  penalty  re- 
coverable in  such  suits  shall  he  not  exceeding  $100,  instead  of 
$50,  as  therein  pi^ovided." 

By  plea  puis  darrein  continuance,  the  last  mentioned  statute 
was  set  up  as  a  defense  to  the  action.  The  plaintiff  demurred 
to  the  plea.  The  court  overruled  the  demurrer  and  gave 
judgment  for  the  defendant. 

The  plaintiff  brings  the  case  to  this  court  by  writ  of  error, 
and  assigns  for  error  the  decision  of  the  court  below  upon  the 
demurrer. 
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Mr.  M.  ScHJEFFEE,  and  Mr.  B.  B.  Smith,  for  the  plaintiff 
in  error. 

Mr.  H.  P.  Buxton,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  action  wa§  brought  to  recover  divers  penalties  alleged 
to  have  been  incurred  under  the  38th  section  of  the  act  en- 
titled "  An  act  to  provide  for  a  general  system  of  railroad  in- 
corporations/' approved  November  5.  1849. 

Pending  the  action,  and  before  trial,  another  act  was  passed 
upon  the  same  subject,  which  went  into  force  February  27, 
1869. 

Two  questions  are  presented  by  this  record  for  considera- 
tion: 1.  Was  the  former  of  these  statutes  repealed  by  the 
latter?  2.  If  so,  what  was  the  effect  of  such  repeal  upon  this 
action  pending  at  the  time? 

First,  then,  as  to  the  repeal.  The  statute  of  1849  affixes  to 
each  violation  the  absolute  and  imperative  penalty  of  $50, 
while  that  of  1869  allows  a  latitude  of  discretion.  The  lan- 
guage is,  ''  under  a  penalty  of  not  exceeding  $100."  And  by 
this  latitude  of  discretion  the  penalty  under  the  lattei*  may  be 
•double  that  under  the  former. 

It  is  a  familiar  rule,  that  every  statute  is,  by  implication,  a 
■repeal  of  all  prior  statutes,  so  far  as  it  is  contrary  and  repug- 
nant thereto,  and  that  without  any  repealing  clause. 

In  Rex  V.  Color,  4  Burrows,  2026,  the  defendant  was  con- 
victed for  enticing  artificers  into  foreign  service.  There  were 
two  statutes  upon  the  same  subject.  That  of  5  George  I.  c. 
27,  directed  a  fine  not  exceeding  £100  and  three  months  im- 
prisonment, while  the  subsequent  act,  23  George  II.  c.  13,  in- 
flicted a  penalty  of  £500  and  twelve  months  imprisonment. 
Lord  Mansfield  held  the  former  act  to  have  been  repealed 
by  the  latter. 

35 — 64th  III. 
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So,  where  an  act  prohibited  an  unlicensed  person  from  sell- 
ing rum,  under  a  penalty  of  $20  for  each  offense,  and  a  sub- 
sequent statute  prohibited  the  same  act  on  pain  of  forfeiting 
not  more  than  ^20  nor  less  than  $10  for  each  offense,  the 
former  statute  being  absolute  and  imperative,  and  the  latter 
allowing  a  latitude  of  discretion,  it  was  held  the  two  statutes 
were  essentially  and  substantially  inconsistent  and  that  the 
former  was  repealed  by  the  latter  act.  Commonwealth  v.  Kim- 
ball, 21  Pick.  373. 

It  is  a  general  rule  that,  where  a  statute  imposes  a  new  pen- 
alty for  an  offense,  it  repeals,  by  implication,  so  much  of  the 
former  statute  as  established  a  different  penalty.  Sedgwick 
on  Stat,  and  Const.  Law,  125. 

But  the  second  section  of  the  act  of  18G9  repeals  the  pen- 
alty of  the  act  of  18-49,  so  far  as  related  to  existing  suits,  by 
express  language,  thus:  "This  act  shall  not  apply  to  suits 
now  pending  under  the  section  hereby  amended,  except  that 
the  penalty  recoverable  in  such  suits  shall  be  not  exceeding 
$100,  instead  of  $50,  as  therein  provided." 

These  words  leave  no  room  for  doubt  that  the  intention  of 
the  law-maker  was  to  repeal  the  38th  section  of  the  act  of 
1849. 

But,  inasmuch  as  the  act  of  1869,  allowing  a  latitude  of 
discretion  in  respect  to  the  penalty  from  one  cent  to  $100,  is 
inconsistent  with  and  repugnant  to  that  of  1849,  directing  a 
'peremptory  penalty  of  $50,  it  necessarily  follows  that  the  act 
of  1849  is  repealed  by  that  of  1869,  except  so  far  as  saved  by 
the  second  section  of  the  latter  act,  but  that  such  second  sec- 
tion, which  expressly  purports  to  substitute  a  new  punishment 
for  violations  of  the  act  of  1849  already  committed,  and  for 
which  suits  were  then  pending,  must  be  regarded  as  an  expost 
facto  law,  and  void. 

An  ex  post  facto  law  is  one  which  renders  an  act  punishable 
in  a  manner  in  which  it  was  not  punishable  when  it  was  com- 
mitted, whether  by  personal  or  pecuniary  penalties.  Sedg.  on 
Stat,  and  Const.  L.  599;  Fletcher  v.  Pech,  6  Cranch,  138 
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In  only  remains  to  consider  the  effect  of  the  repeal  of  the 
38th  section  of  the  act  of  1849  under  which  this  suit  was 
brought,  after  its  commencement  and  before  judgment.  That 
question  is  settled  by  the  case  of  Van  Inwagen  v.  The  City  of 
CJuGago,  61  111.  31.  There  this  court  said:  "The  effect  of 
a  repealiug  statute  is  to  obliterate  the  prior  law  as  completely 
from  the  records  as  if  it  had  never  passed,  and  it  must  be  con- 
sidered as  a  law  that  never  existed,  except  for  the  purpose  of 
those  actions  or  suits  which  were  commenced,  prosecuted  and 
concluded  while  it  was  an  existiug  law."  Buy  v.  Goodvnn,  4 
Moore  &  Payne,  341  ;  Dwarris  on  Stat.  676. 

Upon  this  principle,  the  repeal  of  a  statute  puts  an  end  to- 
all  prosecutions  under  the  statute  repealed,  and  to  all  proceed- 
ings growing   out  of  it   pending  at   the   time   of  the   repeal. 
Sedg.  130,  and  cases  in  notes. 

We  are  of  opinion  the  case  was  properly  disposed  of  in  the- 
court  below,  and  its  judgment  is  therefore  affirmed. 

Judgment  affirmed^ 

Mr.  Justice  Walker,  Mr.  Justice  Scott,  and  Mr.  Jus- 
tice Craig:     We  do  not  concur  in  this  opinion. 
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Hei^ry  O.   Gilbert  et  aJ. 

V. 

Joseph  B.  Holmes. 

1.  Champerty — contract  falling  loitMn  definition  of.  Where  a  party, 
having  an  equitable  claim  to  lands,  had  abandoned  the  same  for  a  period  of 
six  years,  and  left  the  State,  declaring  that  he  would  have  nothing  more  to  do 
with  them ;  and  the  complainant,  who  was  not  a  relative  of  such  party,  and 
was  not  an  attorney  whom  the  party  had  sought  to  aid  him  in  the  enforce- 
ment of  his  claim,  sought  such  partj^  and  procured  a  power  of  attorney 
and  bond  from  him,  whereby  he  might  prosecute  his  rights,  and,  if  suc- 
cessful, was  to  receive  one-half  of  what  he  might  recover,  and  he  was  to 
pay  attorney's  fees  and  all  the  costs,  in  case  he  was  unsuccessful,  but  if 
successful,  the  principal  was  to  pay  half  the  costs,  but  no  attorney's  fees : 
Held,  tliat  this  arrangement  fell  within  the  very  definition  of  champerty, 
the  most  odious  species  of  maintenance. 

2.  Same— equity  will  not  enforce  cTiampertous  contracts.  Champerty 
being  malum  in  se,  and  an  oflense  at  common  law,  it  seems  clear,  upon 
jirinciiDle,  that  a  court  of  equity  will  not  enforce  a  contract  which  is  cham- 
pertous,  or  a  security  given  to  pay  for  services  to  be  rendered  under  an 
undertaking  which  is  an  offense  at  common  law,  or  grows  out  of  a  cham- 
pertous  contract. 

3.  Chancery — equity  will  not  enforce  rights  not  founded  upon  any  valu- 
able consideration  as  against  persons  purchasing  for  value.  The  principle 
is  well  settled  that  an  executory  agreement,  or  an  imperfect  conveyance 
upon  a  mere  voluntary  consideration,  will  not  be  enforced  or  aided  in  a 
court  of  equity. 

4.  It  would  seem  clear,  upon  principle,  that  an  undertaking  to  carry 
into  effect  a  bargain  which  was  malum  in  se,  and  an  offense  at  common 
law,  can  not  be  regarded  by  a  court  of  equity  as  constituting  a  valuable 
consideration. 

5.  Same — enforcement  of  security  for  the  performance  of  contract  against 
the  policy  of  the  law.  Where  an  original  bargain  is  contrary  to  the  policy 
of  tlie  law,  a  deed,  in  the  nature  of  a  mortgage  to  secure  its  performance, 
being  but  an  incident  to  the  former,  will  not  be  enforced  in  a  court  of 
equity. 

6.  In  this  case,  A  made  a  deed,  absolute  in  form,  to  B  and  C,  for  certain 
lands,  which  w-as  intended  as  a  security  only,  and,  in  equity,  was  but  a 
mortgage,  After  he  had  abandoned  all  claim  under  the  same,  and  left  the 
State,  D,  the  complainant,  procured  from  him  a  power  of  attorney  to  re- 
deem or  sue  for  the  lands,  taking  an  agreement  from  A  to  give  the  latter 
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one-half  of  what  he  might  recover,  and  in  case  of  success,  to  pay  half  the 
costs,  hut  no  attorney's  fees,  and  if  unsuccessful,  D  was  to  pay  all  the 
costs.  D  brought  suit  in  A's  name  to  redeem,  and  his  bill  was  dismissed, 
and  no  appeal  was  taken  or  writ  of  error  prosecuted  until  after  E  had 
acquired  the  title  of  B  and  C,  for  a  valuable  consideration.  D  then  pro- 
cured from  A  a  deed,  in  the  nature  of  a  mortgage,  upon  the  same  lands, 
conditioned  that  if  A  should  convey  to  D  one-half  of  the  lands  the  latter 
might  recover  under  the  prior  agreement,  the  same  should  be  void,  and 
procured  a  reversal  of  the  decree  of  dismissal  in  the  former  suit;  and, 
while  the  same  was  pending,  E  procured  a  deed  for  the  lands  of  D,  and 
an  agreement  to  dismiss  his  suit  then  being  prosecuted  by  his  attorney. 
D,  after  the  dismissal  of  this  suit,  filed  his  bill  in  equity  against  A  and  the 
other  parties  in  interest,  to  foreclose  his  mortgage,  and  for  redemption 
from  the  prior  mortgage  to  B  and  C:  Held.,  that  D  occupied  the  position 
of  a  mere  volunteer,  and,  as  there  was  no  consideration  for  the  second 
mortgage,  he  could  not  override  the  equities  of  E,  the  purchaser,  and  that 
there  were  no  merits  in  his  bill. 

7.  Mortgage — toluit  is  not  a  breach  of  a  peculiar  condition.  Where  A, 
having  a  supposed  claim  to  lands,  gave  B  a  power  of  attorney  to  prosecute 
the  same,  and  a  bond,  conditioned  that  he  would  give  B  one-half  of  the 
lands,  rents,  issues  and  profits  he  might  recover,  and  B  brought  suit  for 
the  redemption  of  the  lands,  in  A's  name,  which  was  dismissed  by  the 
circuit  court,  on  the  merits;  and  A  thereupon  gave  B  a  mortgage  upon  the 
lands,  conditioned  that  he  would  comply  with  the  conditions  of  his  bond, 
and  B  procured  a  reversal  of  the  decree  of  dismissal,  on  writ  of  error,  and, 
before  the  cause  was  again  heard,  A  conveyed  to  one  of  the  parties  to  the 
suit,  and  agreed  to  dismiss  the  same,  which  was  done:  Held,  on  bill  by 
B  to  foreclose  his  mortgage,  and  for  redemption  from  the  prior  one,  that 
there  was  no  breach  of  the  condition  of  the  last  mortgage,  B  not  having 
at  that  time  made  any  redemption  or  recovered  any  of  the  lands;  and  that, 
as  the  power  of  attorney  was  not  coupled  with  an  interest  in  the  lands, 
and  neither  it,  the  bond  nor  mortgage,  contained  any  stipulation  against 
a  revocation,  A  had  the  right  to  revoke  the  same  at  any  time  before  B  had 
recovered,  and  that  such  revocation  was  no  breach  of  the  condition. 

8.  Power — when  revocable.  Where  a  letter  or  power  of  attorney  is  not 
given  to  secure  the  payment  of  money,  or  made  irrevocable  by  its  terms 
or  agreement  accompanying  it,  and  it  is  not  a  power  accompanied  with 
an  interest,  as  where  by  it  and  the  agreement  accompanying  it  the  attor- 
ney is  simply  to  have  an  interest  in  the  proceeds  arising  from  the  execu- 
tion  of  the  power,  the  same  is  revocable. 

9.  So,  where  A  gave  B  a  power  of  attorney  to  prosecute  suit  for  the  re- 
demption and  recovery  of  lands,  accompanied  with  an  agreement  to  give 
the  latter  one-half  of  what  he  might  recover,  and  secured  the  performance 
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of  the  agreement  on  his  part,  by  mortgage  on  the  lands  sought  to  be  re- 
covered, but  there  was  nothing  in  any  of  the  writings  obligating  the  attor- 
ney to  act :  Held,  that,  by  the  mortgage,  the  power  was  not  annexed  to  the 
estate,  nor  was  the  estate  auxiliary  to  its  exercise,  and  the  power  was  not 
coupled  with  an  interest  in  the  lands,  and  was  revocable  at  anj"^  time  be- 
fore the  attorney  had  recovered  the  lands,  or  some  portion  thereof. 

10.  A  power  coupled  with  an  interest  must  create  an  interest  in  the 
thing  itself  upon  which  the  power  is  to  operate.  The  power  and  estate 
must  be  united,  or  be  co-existent;  and  this  class  of  powers  survive  the 
principal,  and  may  be  executed  in  the  name  of  the  attorney. 

11.  Same — what  is  a  revocation.  As  the  power  of  constituting  an  agent 
is  founded  upon  the  right  of  the  principal  to  do  the  business  himself,  it 
follows  that  when  that  right  ceases,  the  right  of  creating  an  appointment, 
or  continuing  an  appointment  already  made,  must  cease  also.  So,  where 
the  principal  has  parted  with  his  right  in  the  subject  matter  of  the  agency 
before  the  attorney  in  fact  had  exercised  the  power,  it  will  be  a  revocation 
in  law  of  the  power  conferred 

Writ  of  Error  to  the  Circuit  Court  of  Randolph  county; 
the  Hon.  Silas  L.  Bryax,  Judge,  presiding. 

Mr.  H.  K.  S.  O'Melveny  and  Mr.  W.  B.  Gilbert,  for  the 
plaintiffs  in  error. 

Mr.  Thomas  G.  Allen,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court :  / 

This  was  a  bill  by  Holmes,  the  defendant  in  error,  brought 
in  the  circuit  court  of  Randolph  county,  against  plaintiffs  in 
error,  in  effect  for  the  foreclosure  of  an  instrument  in  the 
nature  of  a  mortgage,  on  the  ground  of  condition  broken  and 
forfeiture  of  estate,  and  to  redeem  from  what  was  alleged  to 
have  been  a  senior  mortgage.  The  instrument  in  the  nature  of 
a  mortsfaee,  which  is  the  foundation  of  the  suit,  was  executed 
January  4,  1864,  by  one  John  Preschbaker,  in  the  State  of 
California,  where  he  then  resided,  and  upon  the  lands  in  ques- 
t-'^u,  situate  in  Randolph  county,  and  was  given  not  to  secure 
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a  debt,  but  the  performance  of  a  covenant,  and  under  the 
following  circumstances,  appearing  in  this  record : 

March  27,  1850,  Preschbaker,  being  the  owner  of  the  lands, 
and  residing  in  said  Kandolph  county,  gave  an  absolute  deed 
of  them  to  Feaman  &  Gilbert,  who  took  immediate  possession. 
The  latter,  at  the  same  time,  executed  to  Preschbaker  their 
bond,  conditioned  for  the  conveyance  of  the  premises  back  to 
him,  by  warranty  deed,  upon  his  paying  to  them,  within  two 
years,  without  interest,  the  sura  of  $3000.  The  deed  and  bond 
were  filed  for  record  on  the  day  of  their  execution.  Presch- 
baker paid  no  part  of  that  sum,  and,  as  the  evidence  clearly 
shows,  abandoned  the  transaction,  and,  before  the  two  years 
expired,  went  to  California  to  reside.  After  the  time  expired, 
and  while  living  in  the  latter  State,  he  declared  that  these 
lands  had  ruined  him  once,  and  he  would  have  nothing  more 
to  do  with  them. 

It,  nevertheless,  appears  that,  afterwards.  Holmes  obtained 
from  Preschbaker,  in  California,  May  4,  1858,  a  letter  of  at- 
torney, which,  in  substance  and  effect,  authorized  and  em- 
powered Holmes  to  redeem  said  lands,  or  any  part  thereof,  for 
Preschbaker  and  in  his  name,  and  for  him  and  in  his  name  to 
institute  and  carry  on  any  suit  or  suits,  in  law  or  equity,  for 
the  recovery  to  Preschbaker  of  said  lands;  also,  the  rents, 
issues  and  profits  thereof.  Preschbaker,  at  the  same  time, 
executed  to  Holmes  an  instrument  in  the  nature  of  a  bond, 
under  his  hand  and  seal,  whereby  he  bound  himself,  in  the 
penalty  of  $5000,  to  Holmes ;  and,  referring  to  said  letter  of 
attorney,  he  covenanted  to  convey  to  Holmes,  in  fee  simple, 
one-half  of  all  the  lands  which  the  latter  might  redeem  or 
recover  to  him,  Preschbaker,  by  virtue  of  that  letter  of  attor- 
ney, and,  also,  in  case  Holmes  was  successful,  to  pay  one-half 
of  the  court  costs,  but  no  lawyer's  fees. 

Holmes  put  neither  of  these  instruments  upon  record,  but 
keeping  his  relation  to  the  subject  matter  concealed,  and  not 
being  himself  an  attorney  at  law,  about  the  7th  of  July,  1858, 
employed  a  solicitor,  and,  in  Preschbaker's  name,  began  a  suit 
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in  chancery,  in  said  circuit  court,  against  Feaman  &  Gilbert^ 
to  have  said  absolute  deed  declared  a  mortgage,  and  to  be  per- 
mitted to  redeem.  To  this  bill,  ansM^ers  were  filed,  on  which 
issue  was  joined;  and,  at  the  October  term,  1859,  of  said 
court,  said  bill  was  dismissed.  On  that  trial,  Holmes  was  a 
witness,  and  testified  that  Preschbaker  had  not  transferred  to 
him,  Holmes,  any  supposed  interest  which  he,  Preschbaker, 
had  in  said  bond  from  Feaman  &  Gilbert;  that  decree  of 
dismissal  was  rendered  upon  the  merits.  No  appeal  was 
prayed  from  it,  nor  writ  of  error  from  the  Supreme  Court 
brought  to  it;  when,  afterwards,  August  10,  1861,  William 
M.  Morrison  and  Evelyn  H.,  his  wife,  purchased  these  lands 
of  Gilbert,  who  had  become  the  owner  of  Feaman's  interest,, 
for  the  consideration  of  $8000,  $2000  of  which  they  paid  in. 
cash,  taking  Gilbert's  warranty  deed  to  the  wife,  and  she  and 
her  husband  executing  their  promissory  notes  to  Gilbert  for 
the  balance,  payable  at  specified  times  in  the  future,  and  a 
mortgage  on  the  premises  to  secure  these  notes.  This  deed- 
was  filed  for  record  December  9,  1861,  and  the  purchasers 
took  immediate  possession,  upon  its  execution.  These  pur- 
chasers had  no  notice  at  the  time  of  their  purchase,  except 
the  mere  constructive  notice  arising  from  the  recording  of  the 
deed  from  Preschbaker  to  Feaman  &  Gilbert,  and  their  bond 
back  to  him,  giving-  him  the  option  of  obtaining  a  reconvey- 
ance upon  the  payment  of  $3000,  without  interest,  within  two 
years. 

Holmes,  meanwhile  keeping  silent  as  to  his  letter  of  attor- 
ney and  agreement  from  Preschbaker,  and,  also,  as  to  any 
intention  to  sue  out  a  writ  of  error  to  said  decree,  which 
remained  in  full  force  at  the  time  of  Morrison's  purchase, 
afterwards,  and  September  3,  1863,  prosecuted  a  writ  of  error 
to  that  decree  out  of  the  Supreme  Court,  wherein,  at  the  next 
November  term,  the  decree  of  the  circuit  court  was  reversed, 
on  the  ground,  in  substance,  that  the  latter  court  came  to  an. 
erroneous  conclusion  upon  the  evidence,  and  that,  by  it,  it 
was  satisfactorily  made  to  appear  that  the  absolute  deed  from. 
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Presclibaker  to  Feaman  &  Gilbert  was  intended  by  the  parties 
as  a  security,  and  was,  therefore,  to  be  regarded  as  a  mortgage, 
and  the  cause  was  remanded. 

Nothing  having  been  done  in  said  cause  in  the  circuit  court 
after  it  was  remanded,  Holmes,  January  4,  1864,  obtained 
from  Preschbaker,  in  California,  the  instrument  in  question 
in  the  nature  of  a  mortgage.  It  is  not  pretended  that  Holmes 
gave  Preschbaker  any  valuable  consideration  for  that  deed, 
or  that  he  assumed  any  responsibilities  at  that  time.  The 
consideration  recited  is  that  ^' of  services  performed,  money 
expended,  and  services  to  be  performed,  in  conformity  with 
the  provisions  contained  in  a  certain  power  of  attorney  exe- 
cuted by  him,  Preschbaker,  on  the  4th  day  of  May,  1858, 
whereby  Joseph  B.  Holmes,  of,  etc.,  was  empowered  to  do  and 
perform  certain  acts  in  regard  to  certain  lands."  This  con- 
veyance covered  the  lands  in  question,  in  the  usual  form  as  in 
a  mortgage  ;  then,  after  the  habendum  clause,  was  the  following 
condition:  "Subject,  however,  to  the  following  conditions,, 
to  wit:  For  that,  whereas,  I,  John  Preschbaker,  did  make 
and  execute  a  certain  sealed  instrument,  in  writing,  dated  the 
4th  day  of  May,  A.  D.  1858,  whereby  I  did  agree  and  bind 
myself,  my  heirs  and  assigns,  in  the  penalty  of  $5000,  in  con- 
sideration of  the  undertaking  and  services  of  said  Joseph  B. 
Holmes,  to  convey  to  said  Holmes,  his  heirs  and  assigns,  by 
valid  fee  simple  deed,  one-half  of  all  the  aforesaid  lands 
which  may  be  redeemed  or  recovered  to  me;  and,  also,  one-half 
of  all  the  rents,  issues  and  profits  thereof,  which  should  be 
recovered  by  said  Holmes,  by  virtue  of  the  aforesaid  power 
of  attorney;  also,  to  pay  one-half  of  all  the  court  costs,  but 
no  lawyer's  fees,  incurred  by  said  Holmes  in  the  recovery  to 
me  of  said  lands,  rents,  issues  and  profits.  Now,  therefore,  if  I, 
ray  heirs,  executors  or  assigns,  shall  well  and  truly  keep  and 
perform  said  agreement  made  and  executed  by  me  as  afore- 
said, when  said  lands,  rents,  issues  and  profits  shall  be  recov- 
ered according  to  the  provisions  and  intentions  of  said  power 
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of  attorney,  then  the  foregoing  deed  of  conveyance  shall  be- 
come void;  otherwise,  to  remain  in  full  force  and  effect." 

This  instrument  was  put  upon  record  March  24,  1864. 

Afterwards,  September  14,  1861,  Preschbaker,  for  the  con- 
sideration of  $2500  paid  him  by  said  Gilbert,  executed  to  the 
latter  a  quit- claim  deed  of  the  premises,  thereby  reliuquish- 
ing  his  equity  of  redemption  and  all  claim  to  rents,  issues  or 
profits,  and  at  the  same  time,  as  part  of  the  transaction,  also 
gave  Gilbert  a  stipulation,  authorizing  him  to  dismiss  said 
suit  in  equity  pending  in  Preschbaker's  name  in  the  Randolph 
circuit  court,  Gilbert  paying  all  the  costs. 

The  suit  was  dismissed  in  pursuance  of  the  stipulation,  and 
Holmes  filed  this  bill  in  his  own  name,  based  upon  said  instru- 
ment in  the  nature  of  a  mortgage,  and  upon  the  theory  that 
it  was  paramount  to  the  interests  of  either  Gilbert  or  the 
Morrisons  in  the  lands,  and  that  if  the  condition  was  broken, 
the  estate  forfeited  to  him,  and  he  was,  therefore,  entitled  to 
n  foreclosure,  and  to  redeem  from  what  was  claimed  to  have 
been  intended  as  a  mortgage,  by  the  absolute  conveyance  from 
Preschbaker  to  Feaman  &  Gilbert,  notwithstanding  Presch- 
baker's quit-claim  deed  to  Gilbert,  executed  September  14, 
1864. 

The  court  below  decreed  that,  upon  Holmes  paying  into 
court  the  sum  of  $1500,  the  Morrisons  and  Gilbert  should 
-convey  to  him,  Holmes,  an  undivided  half  of  all  of  said  lands, 
and  the  defendants  bring  the  record  to  this  court  by  writ  of 
error. 

There  is  nothing  in  the  position  of  Holmes,  in  this  case,  to 
entitle  him  to  the  favorable  consideration  of  a  court  of  equity 
-as  against  the  Morrisons  and  Gilbert,  purchasers  for  a  valuable 
consideration.  Look  at  the  foundation  of  his  claim.  Here 
was  Preschbaker,  who  was  supposed  to  have  certain  rights  in 
respect  to  the  land  "in  question,  but  which  he  was  unwilling 
to  enforce.  He  had  gone  awav  from  them,  to  reside  in  a  dis- 
tant  State.  He  had  declared  he  would  have  nothing  more  to 
do  with  them,  thus  deciding  to  abandon  whatever  rights  he 
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might  have,  and  continued  in  that  attitude  towards  them  for 
upwards  of  six  years,  when  Holmes  intermeddles  and  obtains 
the  letter  of  attorney,  authorizing  him  to  bring  suits  for  their 
recovery,  in  Preschbaker's  name,  and  an  agreement  from  the 
latter  to  convey  to  him  one-half  of  what  he  might  so  recover. 
Holmes  paid  nothing  for  these  instruments;  and,  so  far  as  the 
evidence  shows,  he  did  not,  in  fact,  bind  himself  to  do  any- 
thing under  the  letter  of  attorney.  But  if  he  did,  what  was 
the  nature  of  the  undertaking?  He  was  not  an  attorney 
whom  Preschbaker  sought  to  aid  him  in  the  enforcement  of 
his  rights,  nor  was  he  in  any  way  related  to  Preschbaker,  but 
was  a  mere  officious  intermeddler,  proposing  to  furnish  the 
means  to  carry  on  litigation,  in  the  name  of  his  principal,  to 
enforce  rights  which  the  latter  was  not  disposed  to  enforce,  in 
consideration  of  receiving  half  of  the  lands  or  rents  and 
profits  so  to  be  recovered.  This  falls  within  the  very  defini- 
tion of  champerty,  the  most  odious  species  of  maintenance. 
2  Story  Eq.  Jur.  sees.  1048-1049. 

Such,  and  such  only,  is  the  consideration  for  the  letter  of 
attorney,  and  agreement  forming  the  basis  of  his  claim,  which 
we  are  able  to  spell  out  of  that  transaction ;  and  it  was  to  se- 
cure the  performance  of  that  agreement,  on  the  part  of  Presch- 
baker, that  the  instrument  in  the  nature  of  a  mortgage  was 
given.  Should  a  claim,  based  upon  such  a  consideration,  be 
held  superior,  although  first  in  time,  to  those  of  a  purchaser 
for  valuable  consideration?  Or,  in  other  words,  will  a  court 
of  equity  lend  its  aid  for  its  enforcement?  Champerty  is 
malum  in  se,  or  an  offense  at  common  law.  2  Pars,  on  Cont. 
765-6;  2  Story's  Eq.  above  cited;  Key  v.  Vattier,  1  Ham. 
(Ohio),  132;  siade  v.  Rhodes,  2  Dev.  and  Bat.  N.  C.  Eq.  R. 
24;   Thurston  v.  Perceval,  1  Pick.  415. 

In  McGoon  v.  Ankeny,  11  111.  558,  this  court,  by  Caton, 
Justice,  said:  "The  law  will  not  tolerate  a  principle  Avhich 
will  allow  a  man  of  litigious  disposition  to  go  about  the  com- 
munity hunting  up  stale  claims,  or  even  meritorious  ones, 
•against   his   neighbors,  either   for   the  purpose  of  harrassing 
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them  or  for  speculation."  And  in  the  recent  case  of  Norton 
V.  Tuttle  et  al.  60  111.  130,  this  court  adopted  the  doctrine  as 
laid  down  by  Lord  Abinger,  in  Prosser  v.  Edmunds,!  Younge 
&  Coll.  481,  with  entire  approbation:  "All  our  cases  of 
maintenance  and  champerty,"  he  said,  "are  founded  on  the  prin- 
ciple that  no  encouragement  should  be  given  to  litigation  by 
the  introduction  of  parties  to  enforce  those  rights  which 
others  are  not  disposed  to  enforce.  There  are  many  cases 
where  the  acts  charged  may  not  amount  precisely  to  mainten- 
ance or  champerty,  yet  of  which,  upon  general  principles  and 
by  analogy  to  such  acts,  a  court  of  equity  will  discourage  the 
practice." 

It  would  seem  clear,  upon  principle,  that  an  undertaking  to 
carry  into  effect  a  bargain  which  was  malum  in  se,  and  an  of- 
fense at  common  law,  could  not  be  regarded  by  a  court  of 
equity  as  constituting  a  valuable  consideration.  While,  there- 
fore, the  position  of  Holmes  may  be  worse,  it  certainly  is  no 
better  than  that  of  a  mere  volunteer,  seeking  the  enforcement 
of  a  voluntary  agreement  against  persons  whose  adverse  rights- 
are  based  upon  a  purchase  for  valuable  consideration. 

The  principle  is  well  established  in  this  country,  as  it  is  in 
England,  that  an  executory  agreement,  or  an  imperfect  con- 
veyance upon  a  mere  voluntary  consideration,  will  not  be  en- 
forced or  aided  in  equity.  1  Lead.  Cas.  in  Eq.  234,  and  cases 
there  cited. 

No  new  consideration  for  the  instrument  in  the  nature  of  a 
mortgage  was  attempted  to  be  shown  by  the  evidence,  and 
that  recited  in  the  deed  is  purely  fictitious.  Under  no  cir- 
cumstances was  Preschbaker  to  pay  any  lawyer's  fees,  and  he 
M^as  to  share  in  the  payment  of  the  court  costs,  only  in  case 
of  success.  The  suit  which  had  been  instituted  was  unsuc- 
cessful, so  he  Avas  liable  to  pay  none  of  the  costs. 

Upon  the  reversal  in  the  Supreme  Court,  the  costs'were  cast 
upon  Feaman  &  Gilbert,  and  therefore  even  Holmes  was  not 
liable  for  them.  Nor  was  Holmes  to  have  any  pay  for  his  ser- 
vices except  in  pursuance   of  the   bargain   campum  jKoiu'e,  to. 
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divide  the  lands  and  rents  and  profits  sued  for,  between  tliera, 
in  case  they  prevailed  in  their  suit,  and  lolien  recovered. 

Holmes  was  to  indemnify  Preschbaker  against  all  costs,  if 
he  was  unsuccessful;  and  if  they  were  successful,  in  which 
case  the  costs  would  ordinarily  be  upon  the  opposite  parties, 
then  Preschbaker  was  to  pay  only  one-half  of  the  court  costs  in- 
curred, but  no  lawyer's  fees,  so  that,  as  will  be  seen  upon  a 
moment's  reflection,  Preschbaker,  at  the  time  of  making  the 
deed  to  secure  the  performance  of  said  agreement  on  his  part, 
was  not  legally  liable  to  Holmes  to  the  extent  of  a  single  far- 
thing. 

As  before  stated,  the  consideration  recited  was:  "services 
performed,  money  expended  and  services  to  be  performed,  in 
conformity  with  the  provisions  contained  in  a  certain  power 
of  attorney  executed  by  him  (P.)  on  the  4th  day  of  May,  1858, 
whereby  Joseph  B.  Holmes,  etc.,  was  empowered  to  do  and 
perform  certain  acts  in  regard  to  certain  lands.''  This  con- 
nects the  deed  with  the  original  bargain,  which,  in  equity, 
must  be  regarded  as  the  principal,  and  the  conditional  convey- 
ance to  secure  its  performance  as  an  incident;  and,  if  the 
former  was  against  the  policy  of  the  law,  the  latter  can  not  be 
enforced  in  equity. 

As  to  this  feature,  the  case  stands  thus:  Holmes  obtains, 
in  May,  1858,  of  Preschbaker,  who  had  abandoned  his  rights 
for  upwards  of  six  years,  this  letter  of  attorney  and  agreement, 
campuvi  partire,  which  he  kept  entirely  out  of  view,  but  com- 
menced suit  thereunder  in  Preschbaker's  name,  on  the  trial 
•of  which,  he,  as  a  M'itness,  denied  having  obtained  from 
Preschbaker  any  interest  in  the  lands.  When  that  suit  was 
decided  adversely  to  him,  he  took  no  appeal  from  the  decree, 
and  concealed  his  intention  to  sue  out  a  writ  of  error. 

After  the  decree,  and  before  the  writ  of  error,  the  Morri- 
sons, having  no  notice  of  extrinsic  facts  respecting  the  convey- 
ance made  eleven  years  before  to  Feaman  &  Gilbert,  pur- 
chased the  property  of  the  latter,  who  had  become  the  grantee 
of  Feaman's  interest,  paying  in  cash  |'2000,  and  giving  their 
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negotiable  notes  for  §5000  more,  taking  a  warranty  deed  and 
entering  into  possession.  Holmes  afterwards,  without  any  new 
consideration,  obtains,  January  6,  1864,  of  Presehbaker,  the 
deed  in  the  nature  of  a  mortgage,  and  puts  it  upon  record. 

Holmes,  haying  redeemed  or  recovered  no  part  of  the  lands, 
and  the  mortgage  containing  no  covenant  against  Presehbaker 
acting  in  his  own  behalf,  or  revoking  the  power  given  to 
Holmes,  Gilbert,  in  September,  1864,  purchased  of  Preseh- 
baker, for  the  consideration  of  $2500  paid  in  cash,  his  equity 
of  redemption. 

These  several  purchases,  made  upon  valuable  consideration, 
and  under  the  circumstances  stated,  Holmes,  upon  a  claim 
arising  out  of  a  transaction  not  to  be  sanctioned  by  a  court  of 
equity,  and  standing  as  a  mere  volunteer,  is  seeking  to  override. 

The  bare  statement  of  the  case  is  sufficient  to  show  the  total 
absence  of  merits. 

But  there  is  still  anether  view,  which,  if  we  are  correct  in 
regard  to  it,  will  show  that,  upon  strict  principles  of  law, 
there  is  no  foundation  for  his  suit. 

It  is  an  indispensable  prerequisite  to  the  right  of  Holmes 
to  a  foreclosure  under  his  deed  in  the  nature  of  a  mortgage, 
as  his  counsel  characterizes  the  instrument,  that  there  should 
he  a  breach  of  condition,  which  would  operate  to  work  a  for- 
feiture and  make  the  estate  absolute. 

This  i^roposition,  we  apprehend,  can  not  be  successfully  con- 
troverted. Then,  upon  any  fair  construction  of  the  terms 
contained  in  the  condition,  what  would  constitute  such  a 
breach  ? 

The  covenant,  the  performance  of  which  that  instrument 
was  intended  to  secure,  was,  that  Presehbaker  would  convey 
by  valid  deed  to  Holmes  one-half  of  all  of  said  lands,  which 
Holmes  might  redeem  or  recover  to  Presehbaker  by  virtue  of 
the  power  of  attorney,  when  the  same  should  be  so  redeemed 
or  recovered. 

Until  Holmes  exercised  the  power  given  by  the  letter  of 
attorney,  and   by   its   exercise   redeemed  or  recovered   some 
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portion  of  the  lands  to  Preschbaker,  the  latter  was  under  no  duty 
or  obligation  to  convey  to  the  former,  for,  until  then,  Holmes 
was  entitled  to  no  interest  in  the  lands. 

There  is  no  ground  for  the  pretense  that  Holmes,  at  the  time 
he  commenced  suit  for  foreclosure,  had  redeemed  or  recovered 
any  portion  of  the  land  by  virtue  of  the  power  of  attorney  or 
otherwise. 

There  was  no  covenant  or  stipulation  contained  in  any  of 
the  instruments  given  by  Preschbaker  to  Holmes  that  the 
power  should  be  irrevocable.  If,  therefore,  there  was  nothing 
in  its  nature  which  would  render  it  irrevocable,  Preschbaker 
was  at  liberty  to  revoke  it  at  his  will  and  pleasure,  and  if  so, 
the  exercise  of  that  right  could  not  constitute  a  breach  of  the 
condition  contained  in  the  deed  of  Januarv  6,  1864. 

The  letter  of  attorney  was  not  given  to  secure  money  loaned, 
and  was  not,  by  its  terms,  irrevocable,  or  made  so  by  the  terms 
of  either  of  the  other  Avritings.  It  was  not  a  power  coupled 
with  an  interest;  because,  by  it,  and  the  contemporaneous 
agreement,  Holmes  was  simply  to  have  an  interest  in  the  pro- 
ceeds arising  from  the  execution  of  the  power. 

The  case  of  Bonney  v.  Smith,  17  111.  531,  is  a  direct  authority 
for  holding  the  power,  in  the  case  at  bar,  to  be  revocable  at 
the  will  of  the  principal.  Nor  was  this  quality  changed  by 
the  deed  of  January  6,  1864.  That  was  given  merely  to  se- 
cure the  performance  by  Preschbaker  of  the  original  bargain 
to  convey  one-half  the  lands  which  Holmes  might  redeem  or 
recover,  to  the  former,  by  virtue  of  the  letter  of  attorney^ 
leaving  it  to  the  volition  of  Holmes  to  act  under  the  power, 
and  of  Preschbaker  to  continue  it.  By  this  writing  no  new 
terms  were  added  to  the  original  bargain;  the  power  was  not 
annexed  to  the  estate,  nor  was  the  estate  auxiliary  to  its  ex- 
ercise. It  was  not  a  power  coupled  with  an  interest  before, 
and  it  remained  the  same  after  that  deed  was  made. 

It  was  originally  a  mere  common  law  authority  in  Holmes 
to  do  certain  acts  for  and  in  the  name  of  his  principal,  and  the 
deed,  without  superadding  any  new  terms,  is  given  solely  with 
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reference  to  this  pre-existing  transaction,  and  to  secure  to 
Holmes  the  fruits  arising  from  the  exercise  of  the  power,  if 
he  shoukl  choose  to  exercise  it.  The  exercise  of  the  power 
by  him  was  an  indispensable  condition  precedent  to  the  estate 
ever  becoming'  absolute  in  him. 

With  these  several  instruments  before  him,  would  any  good 
lawver  contend  that  Holmes  could  exercise  the  power  conferred 
bv  that  letter  of  attornev  in  his  own  name,  or  that  he  had  an 
interest  which  he  could  convey  to  a  third  person,  and  the  as- 
signee exercise  the  power  in  his  own  name?  Yet  all  these 
consequences  would  follow,  if  Holmes  had  a  power  coupled 
wdth  an  interest,  as  that  term  is  understood  from  the  books. 
Strother  v.  Law,  54  111.  413. 

''A  power,  coupled  ivith  an  hiteresi,  must  create  an  interest  in 
the  thing  itself  upon  which  the  poAver  is  to  operate.  The 
power  and  estate  must  be  united,  or  be  co-existent,  and  this 
class  of  })owers  survive  the  principal,  and  may  be  executed /?i 
the  name  of  the  attorney."  Bonney  v.  Smith,  supra,  and  author- 
ities there  cited. 

Bv  the  express  terms  of  the  condition,  the  lands  must  have 
been  recovered  to  Preschbaker  before  he  was  under  any  obli- 
gation to  convey  any  part  to  Holmes,  and  everything  was  to 
be  done  in  Preschbaker's  name. 

What  is  there  in  the  terms,  or  legal  effect  of  these  writings, 
between  Preschbaker,  the  principal,  and  Holmes,  the  agent, 
to  tie  the  hands  of  the  principal  so  as  to  prevent  him  from 
parting  with  the  subject  matter  of  the  agency? 

Counsel  for  Holmes  has  failed  to  })oint  out  anything,  and 
we  can  perceive  nothing  of  the  kind.  That  being  the  case, 
then,  when  Preschbaker,  as  principal,  assumed  to  act  in  that 
behalf,  and  sold  and  conveyed  his  equity  of  redemjition  to 
Gilbert  for  a  valuable  consideration,  thus  parting  with  all  his 
right  in  or  control  over  the  subject  matter  of  the  agency,  this 
was  such  a  termination  of  his  own  authority,  as,  by  oper- 
ation of  law,  terminated  that  of  the  agent  also. 
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This  doctrine  is  also  forcibly  stated  by  Story^  in  his  work 
on  Agency,  sec.  481  :  "A  revocation,  by  operation  of  law, 
may  be,  by  a  change  of  condition,  or  of  state,  producing  an 
incapacity  of  either  party.  This  proceeds  upon  a  general  rule 
of  law,  that  the  derivative  authority  expires  with  the  original 
authority  from  which  it  proceeds.  The  power  of  constituting 
an  agent  is  founded  upon  the  right  of  the  principal  to  do  the 
business  himself;  and  when  that  right  ceases,  the  right  of  cre- 
ating an  appointment,  or  continuing  the  appointment  of  an 
agent  already  made,  for  the  same  purpose,  must  cease  also.  In 
short,  the  derivative  authority  can  not,  generally,  mount 
higher,  or  exist  longer,  than  the  original  authority." 

A  summary  of  this  view  is,  that  the  conveyance  in  the  na- 
ture of  a  mortgage  is  the  foundation  of  this  suit,  and  it  is  vir- 
tually a  suit  to  foreclose  that  mortgage  and   redeem  from  an. 
alleged   prior   one ;  that,  in  order   to   such    fbrclosure,  there 
must    be    a    breach    of    the    condition — a    forfeiture    of   the 
estate  to  the  mortgagee;  that  such  a  breach  could  only  occur 
after  the  mortgagee  had  redeemed,  or,  by  action  in  mortgagor's 
name,  recovered  the   lands,  or  some   portion   thereof,  to  the 
mortgagor  by  virtue  of  the  power  of  attorney;  that  the  power 
thereby  given  was  not  coupled  with  an   interest,  nor  was  the 
principal  restrained,  by  anything  in  the  writings,  from  doing 
the  business  himself,  or  disposing  of  the  subject  riiatter  of  the 
agency,  or,  in  other  words,  from  revoking  the  power;  that,  by 
the  sale  and  conveyance  of  the  lands,  the   subject  matter  of 
the  agency,  the  principal  terminated  his  own  authority  or  con- 
trol over  it;  that  such  exercise  and  termination   of  his  own 
authority  being  but  the  exercise  of  a  legal  right  in  the  prin- 
cipal, it  gave  a  good  title  to  Gilbert  as  against  Holmes,  the 
agent,  and  operated  as  a  revocation  of  the  derivative  authority 
of  the  latter,  so  that  there  was  no  breach  of  the  condition  con- 
tained in  the  so-called  mortgage,  and  consequently  no  forfeit- 
ure of  the  estate  to  Holmes. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  circuit 
court  should  be  reversed  and  the  bill  dismissed. 

36 —  64th  III.  Decree  reversed. 
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ABATEMENT. 

Sending  process  to  foreign  county. 

1.  Of  a  plea  in  respect  thereto.  In  an  action  of  assumpsit  brouglit 
in  the  circuit  court  of  Gallatin  county,  the  defendant  filed  a  plea  in 
abatement  of  the  writ,  that  he  was  a  resident  of  the  county  of  Morgan 
and  had  not  been  found  or  served  with  process  in  the  county  of  Galla- 
tin, and  "that  the  said  debts,  contracts  or  causes  of  action  mentioned 
in  the  plaintifi:''s  declaration  did  not  accrue  in  the  county  of  Gallatiia, 
nor  were  they  made  payable  in  said  county:"  Held.,  that  a  reasonable 
construction  of  the  language  of  the  plea  was,  that  all  the  said  debts, 
contracts  or  causes  of  action  did  not  accrue  nor  were  made  payable  in 
the  county  of  Gallatin,  and  that,  the  declaration  purporting  to  em- 
brace several  causes  of  action,  the  plea  was  defective  in  not  averring 
that  no  one  of  the  said  debts,  contracts  or  causes  of  action  accrued  or 
was  made  payable  in  the  county  of  Gallatin.     Dunlap  v.  Turner.,  47. 

ACTIONS. 

InJXTRY  from  horses  RtTNNING  AWAY. 

1.  Where  horses  driven  in  a  team  become  frightened  and  run  away, 
without  any  carelessness  or  improper  management  on  the  part  of  the 
driver,  the  owner  will  not  be  liable  in  an  action  to  recover  for  per- 
sonal injuries  received  by  another  in  consequence  of  the  accident. 
StendleY.  RentcTiler,  161. 

Seizure  of  goods  op  stranger  on  execution. 

2.  Remedy  of  the  owner  and  against  whom.    See  TRESPASS,  3, 4, 5. 

ADJOURNMENT. 
Ajjjournment  of  the  general  assembly. 

When  the  first  general  assembly  under  the  new  constitution  adjourned^ 
See  FEES  AND  SALARIES,  4 
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ADMINISTRxlTION  OF  ESTATES. 

-Admixistrator's  duty  as  to  realty. 

1.  Generally.  Au  administrator  is  not,  in  all  respects,  a  stranger 
'to  the  real  estate  left  by  his  intestate.  He  is  required  to  inventory  it, 
and  is  made  chargeable  with  so  much  of  the  estate  of  the  intestate, 
real,  personal  or  mixed,  as  he  shall  receive;  and  when  the  persona 
estate  is  insufficient  to  pay  the  debts,  he  is  required  to  procure  an  op 
der  of  court,  and  convert  the  realty  into  assets.  McOreedy  v.  Mier  et  al. 
495. 

2.  Duty  to  redeem  lands  sold.  The  statute  has  authorized  an  admin- 
istrator to  make  redemption  of  the  lands  of  his  intestate  from  sale  on 
execution  or  foreclosure  of  mortgage.  Whether  or  not  it  is  his  duty 
to  exercise  this  power,  must  depend  upon  the  circumstances  of  each 
case,  he  being  held  only  to  the  exercise  of  a  reasonable  discretion. 
Ibid.  495. 

3.  In  a  case  where  the  amount  required  to  redeem  was  only  a  little 
more  than  one-fourth  of  the  value  of  the  land  sold,  and  he  had  in  his 
hands  personal  assets  on  which  he  might  have  raised  the  amount 
necessary  to  redeem,  and  where  the  creditors  of  the  estate  were  will- 
ing to  furnish  the  money  for  such  purpose :  Held,  that  it  was  a  breach 
of  his  duty  to  neglect  to  make  the  redemption,  for  which  he  was  liable. 
Ibid.  495. 

Administrator  as  a  purchaser. 

4.  Of  certificate  of  purchase  of  land  sold  in  Ms  intestate^s  lifetime.  It 
being  the  duty  of  an  administrator  to  redeem  lands  of  his  intestate 
when  they  have  been  sold  at  a  sacrifice  by  a  sheriff  or  master,  and  he 
can  raise  the  means  necessary  from  assets  coming  to  his  hands  or 
offered  hj  creditors,  the  same  principle  which  forbids  him  from  pur- 
chasing lands  at  a  sale  under  order  of  court,  must  also  forbid  him 
from  purchasing,  on  his  own  account,  a  certificate  of  purchase  given 
by  the  sheriff  or  master  on  a  sale  made  in  the  lifetime  of  the  intestate. 
Ibid.  495. 

5.  And  herein,  of  the  rule  of  adjustment  in  such  case.  In  this  case, 
the  land  of  the  intestate,  of  the  value  of  $4000,  had  been  sold  in  his 
lifetime,  on  foreclosure  of  mortgage,  for  $1118.79,  the  time  of  redemp- 
tion expiring  December  6, 1863,  except  as  to  creditors.  In  May,  1863, 
letters  of  administration  were  granted  on  the  estate,  and  the  adminis- 
trator realized  from  sale  of  personalty,  on  July  16,  1863,  $1292.09,  in 
notes,  which  were  subsequently  paid.  Of  this,  $584  was  allowed  to 
the  widow,  and  claims  were  allowed  against  the  estate  to  the  amount 
of  $897.79.  Some  of  the  creditors  offered  to  redeem  the  laud  and  pay 
all  the  debts,  and  give  the  widow  and  heirs  $1500,  and  take  an  assign- 
ment of  the  certificate  of  purchase.  The  widow  consulted  with  the 
administrator,  who  told  her  that  he  could  do  better  than  this  for  her. 
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Admlnistrator  as  a  purchaser.    Continued. 

After  she  had  left  the  State,  the  administrator  procured  an  assignment 
of  the  certificate  to  a  brotlier,  residing  in  another  State,  who  again  as- 
signed the  same  to  a  party  wlio  procured  a  deed,  and  tlie  laud  was 
afterwards  sold  to  an  innocent  purchaser:  Held,  on  bill  filed  by  the 
heirs  and  creditors,  that,  whether  the  administrator  purchased  for  his 
own  or  for  his  brother's  benefit,  made  but  little  difference,  as  in  either 
case  he  acted  in  defiance  of  his  duty;  and  that,  in  such  a  case,  he  was 
properly  chargeable  with  the  value  of  the  land,  less  what  it  cost  him; 
and  that  he  was  chargeable  with  interest  on  the  portion  going  to  the 
creditors  from  the  time  the  law  required  him  to  make  his  first  settle- 
ment, and  on  the  sum  due  the  heirs  from  the  expiration  of  two  years 
from  the  date  of  his  letters,  that  being  the  first  time  the  heirs  had  a 
right  to  call  for  a  distribution.     McGreedy  v.  Mier  et  al.  495. 

Jurisdiction  in  chancery. 

6.  In  resjiect  to  claims  against  an  estate.     See  CHANCERY,  8,  9. 

7.  Against  an  administrator  for  mal-administration.    Same  title,  10. 

ADMISSIONS. 

By  an  attorney  at  law. 

Whether  binding  upon  his  client.     See  ATTORNEY  AT  LAW,  1,  2. 

ADULTERY. 
In  what  manner  shown.  < 

And  sufficiency  of  proof.,  in  suit  for  divorce.    See  DIVORCE,  5  to  9. 

AGENCY. 

EXECXmON  OF  SEALED  INSTRUMENT. 

1.  Authority  of  agent — ratification.  The  authority  of  an  agent  to 
execute  a  bond,  or  other  sealed  instrument,  must  be  of  equal  dignity, 
and  under  seal ;  and  the  principal  can  not  ratify  a  bond  executed  by 
an  agent  without  competent  authority,  except  by  a  writing  under 
seal.    Tngraham  et  al.  v.  Edwards,  526. 

Agent  acting-  in  excess  of  authority. 

2.  Whether  the  principal  hound.  Where  a  person  is  employed 
merely  as  an  agent  to  collect  a  promissory  note,  he  can  not,  without 
the  consent  of  his  principal,  make  a  contract  with  theprincipal  maker 
of  the  note  to  extend  the  time  of  payment,  and  thus  discharge  the  sure- 
ties of  the  note  of  their  liability.    Lawrence  v.  Johnson  et  al.  351. 

ALIMONY.     See  DIVORCE,  12,  13. 

ALLUVION. 
Definition  of.    See  RIPARIAN  PROPRIETORS,  5. 
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APPEALS  AND  WRITS  OF  ERROR. 

In  whose  favor  they  will  ue. 

1.  One  who  has  recovered  a  judgment.  Upon  appeal  to  the  circuit 
court  from  the  decision  of  commissioners  in  a  proceeding  to  con- 
demn the  right  of  way  for  a  railroad,  under  the  act  of  1852,  the  ser 
vice  of  notice  of  the  appeal  was  insufficient,  because  made  upon  the 
attorney  of  the  company:  Held,  where  tlie  circuit  court  proceeds  to 
judgment  upon  such  defective  notice,  the  railroad  company  failing  to 
appear,  the  owner  of  the  land  may  bring  the  record  to  this  court  and 
have  the  judgment  thus  irregularly  obtained  in  his  favnr,  reversed,  in 
order  that  a  new  trial  may  be  had  and  a  judgment  regularly  rendered 
Eartman  v.  Belleville  and  O^Fallon  Railroad  Go.  24. 

WlLI,  ONLY  LIE  irROM  FINAL  JUDGMENTS. 

2.  And   herein,    what    constitutes  a  final  judgment.     See    JUDG 
MENTS,  2. 

Insufficiency  of  appeal  bond. 

3.  Right  of  the  party  appealing.  On  an  appeal  to  the  circuit  court 
from  an  order  of  a  county  court  allowing  certain  claims  against  an 
estate,  it  is  held  to  be  error  for  the  circuit  court  to  dismiss  the  appeal 
for  insufficiency  of  the  appeal  bond,  except  on  failure  to  file  a  good 
and  sufficient  bond,  in  a  time  fixed  by  the  court.  Horner  et  al.  Admrs. 
v.  Qoe,  178. 

APPEARANCE. 

Finding  op  the  coubt  in  respect  thereto. 

Where  a  decree  in  a  suit  for  divorce  recited  that  the  defendant,  in 
her  proper  person,  entered  her  appearance,  and  there  was  nothing 
in  the  record  to  contradict  this  finding,  it  will  be  held  that  the 
defendant  voluntarily  acknowledged  the  jurisdiction  of  the  court. 
The  entry  of  appearance  on  the  bill  before  it  was  filed  will  not  be 
sufficient  to  overcome  this  finding  of  the  court.  Bowman  v.  Bow- 
man, 75. 

APPROPRIATIONS. 

Standing  appropriations  pkior  to  new  constitution. 
When  they  ceased.     See  CONSTITUTIONAL  LAW,  8. 

ASSESSMENT  OF  DAMAGES. 

On  taking  private  property  for  public  use. 

Damages  must  he  assessed  hy  a  jury,  since  the  constitution  of  1870.  See 
EMINENT  DOMAIN,  1. 
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ASSIGNMENT. 

AsSiaNMENT  OF  NOTES  AND  MORTGAGE. 

1.  Promissory  notes  are  assignable  by  the  statute,  but  a  mortgage 
is  not  assignable,  either  by  statute  or  by  the  common  law.  So,  while 
the  assignment  of  notes  secured  by  mortgage  carries  the  mortgage 
with  them,  that  is  true  in  equity,  and  only  in  equity.  White  et  al.  v. 
Sutherland,  181. 

Assignment  of  mortgage. 

2.  Subject  to  ichat  defenses.  Where  the  assignee  of  a  promissory 
note  secured  bj^  mortgage  seeks  to  foreclose  the  mortgage  in  equity, 
that  court  will  let  in  any  defense  which  would  have  been  availing 
against  the  mortgage  in  the  hands  of  the  mortgagee  himself — and. 
this,  regardless  of  the  fact  that  the  assignee  may  have  purchased  the 
note  in  good  faith,  for  a  valuable  consideration,  and  before  its  matu- 
rity. The  rule  in  Olds  v.  Gummings,  31  111.  188,  on  that  subject,  re- 
affirmed.    Ibid.  181. 

Of  a  jxtdgment. 

3.  At  laic.  A  judgment  is  not  assignable  either  at  common  law  or 
under  our  statute,  so  as  to  vest  the  legal  title  in  the  assignee.  The 
assignee  will  take  the  judgment  subject  to  all  the  equities  existing 
between  the  original  parties.     Hughes  v.  Trahern,  Admx.  et  al.  48. 

4.  In  equity.  In  equity,  the  assignee  will  be  protected  from  any 
acts  of  the  parties  after  notice  of  the  assignment.  After  this,  the 
former  owner  and  the  debtor  can  do  nothing  to  defeat  the  rights  of 
the  assignee.    Ibid.  48. 

ASSUMPSIT. 

Whether  the  proper  remedy. 

Money  paid  to  the  use  of  another.  B  bought  of  A  a  quarter  section  of 
land,  and,  to  secure  the  purchase  money,  executed  to  him  five  certain 
promissory  notes  and  a  deed  of  trust  on  the  land.  Soon  after  the  pur- 
chase, B  sold  and  conveyed  the  land  to  C,  subject  to  the  deed  of  trust 
thereon.  Subsequently,  C  sold  and  conveyed  the  east  half  of  the  land 
to  D,  and  afterwards  the  other  half  to  E — both  conveyances  being 
expressly  made  subject  to  the  deed  of  trust.  Afterwards,  the  notes 
secured  by  the  deed  of  trust  were  assigned  to  F.  At  the  time  C  sold 
to  D,  he  took  from  A  an  agreement  to  release  from  the  deed  of  trust 
the  tract  so  sold  to  him,  on  the  paj^ment  of  one-half  the  purchase 
money  due  on  the  entire  tract,  which  agreement  C  assigned  to  D,  and 
it  was  by  him  placed  on  file  in  the  proper  ofiice.  When  the  last  note 
of  the  series  secured  by  the  deed  of  trust  became  due,  the  other  four 
having  been  paid,  D  and  E  each  having  paid  one-half,  E  paid  the 
whole  of  the  note,  principal  and  interest,  to  F,  and  then  brought  suit 
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in  assumpsit  against  D,  for  money  by  him  paid  to  the  use  of  D,  to 
recover  of  the  latter  the  amount  of  his  pro  rata  liability  on  the  note: 
Held,  though  the  land  of  D  was  subject  to  its  pro  rata  share  of  the 
purchase  money  secured  by  the  deed  of  trust,  that  the  action  would 
not  lie,  as  there  was  no  personal  undertaking,  either  express  or  im- 
plied, on  the  part  of  D  to  pay  the  debt  to  A  or  any  one  else,  and  cer- 
tainly not  to  E.  The  acceptance  of  the  agreement  made  by  A  to 
release  his  land  on  the  payment  of  one-half  the  whole  purchase 
money,  created  against  D  no  such  liability.  The  extent  of  his  under- 
taking was  that  the  land  should  be  liable  in  his  hands  for  the  debt 
due  on  it.    Briscoe  r.  Power,  72. 

ATTORNEY  AT  LAW. 
Power  to  bind  client  by  his  admissions. 

1.  A  solicitor,  regularly  retained  by  the  defendants  in  a  suit  tO' 
foreclose  a  mortgage  given  by  them,  has  the  power,  on  the  hearing  of 
the  cause,  to  make  admissions  as  to  the  sum  due  from  his  clients, 
which  will  be  binding  on  them.     Wilson  et  ux.  v.  Spring,  14. 

2.  An  attorney  or  solicitor  retained  in  a  case,  from  the  nature  ot 
the  emi^loyment,  may,  on  the  trial  or  hearing  of  the  cause,  make 
admissions  and  waive  rights  of  his  client,  which  will  be  as  binding 
as  if  made  by  himself,  in  the  absence  of  fraudulent  collusion  with 
the  other  party.     Ibid.  14. 

3.  The  rule  is  the  same  when  the  client  is  a  feme  covert.  When  she 
commits  her  rights  to  an  attorney,  he  will  be  held  to  have  power  to 
do  the  same  acts  at  the  trial  which  she  could  perform  in  person. 
Ibid.  14. 

Liability  for  improper  acts. 

4.  And  of  the  remedy.  If  the  attorney  acts  wrongfully,  he  will  be 
liable  to  his  client  for  the  injury  sustained,  but  equity  will  not  relieve 
against  his  acts  unless  fraud  is  shown  between  him  and  the  opposite 
party,  or  when  the  attorney  is  not  responsible.    Ibid.  14. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX. 
CEPTIONS,  1. 

BOUNDARIES. 

Riparian  owners. 

Extent  of  their  title.    See  RIPARIAN  OWNERS,  1,  2,  3. 
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BURDEN  OF  PROOF.    See  EVIDENCE,  7. 

BURNT  RECORDS. 

Act  of  1873  on  that  subject. 

Its  constitutionality.    See  CONSTITUTIONAL  LAW,  9. 

CARRIERS. 
Delay  in  transportation. 

1.  Military  control  of  road  as  a  defense  for  delay.  The  fact  that  the 
government,  through  the  military,  during  the  late  civil  war,  required 
a  railroad  company  to  give  preference  to  government  freights,  and  for 
that  purpose  exercised  more  or  less  the  right  of  determining  for  what 
persons  sliipments  should  be  made,  but  did  not  control  the  movement 
of  trains,  when  the  company  held  itself  out  as  a  common  carrier  and 
run  its  regular  trains,  carrying  private  as  well  as  government  freights., 
witli  and  without  permits,  and  receive  shipments,  giving  bills  of.  lad- 
ing therefor,  will  furnish  no  excuse  to  the  company  as  a  carrier  for  not 
delivering  according  to  its  legal  obligation  within  a  reasonable  time. 
Such  military  control  might  have  justified  the  carrier  in  refusing 
freights,  but  having  received  them,  did  not  excuse  the  delay  in  trans- 
portation.   Illinois  Central  Railroad  Go.  v.  Gobh,  Christy  &  Co.  128. 

2.  A  railroad  company,  when  sued  for  an  unreasonable  delay  in 
transporting  corn  to  Cairo,  will  not  be  excused  by  the  fact  that  the 
government  quarter-master  had  requested  its  superintendent  to  in- 
struct his  agents  along  the  line  to  forward  hay,  intended  for  the  use 
of  the  army  during  the  civil  war,  in  preference  to  grain.  Such  order 
could  have  no  bearing  on  grain  already  shipped,  and  as  to  that  subse- 
quently shipped,  it  was  the  wrong  of  the  comjiany  in  receiving  it, 
knowing  that  it  could  not  be  seasonably  forwarded.     Ibid.  128. 

3.  Accumulation  of  ears  on  a  railroad.  Where  the  principal  cause 
of  delay  in  transporting  grain  by  a  railroad  companj^  was  a  great  ac- 
cumulation of  loaded  cars  at  all  its  stations  for  a  great  distance  on  its 
road,  and  the  fact  that  the  company  had  undertaken  to  carry  more 
freights  than  it  could  manage  successfully,  it  was  held,  that  even  if  the 
plaintiffs  and  their  agents  were  in  some  degree  of  fault  in  not  receiv- 
ing grain  more  promptly,  it  would  not  excuse  the  companj^  for  delay 
in  transporting  other  grain  shipped  to  plaintiffs.    Ibid.  128. 

4.  What  is  unreasonable  delay.  Where  it  appeared  that  tlie  ordi- 
nary time  required  for  freight  cars  to  run  from  the  point  where  graia 
was  accepted  for  shipment,  to  its  destination,  was  two  or  three  days, 
and  that,  of  125  cars  of  grain  shipped,  only  ninetj^-five  ever  reached 
the  place  to  wliicli  they  were  shipped,  and  that  tlieir  average  time 
was  over   thirty  days,  tlie  delaj''  was  held  unreasonable,  and   that  the 
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company  could  not  excuse  such  delay  on  account  of  blockades  on  its 
side-tracks  and  other  difficulties  known  to  itself  at  the  time  of  accept- 
ing the  grain.    Illinois  Central  Railroad  Go.  v.  OoHh.,  Ghristy&  Co.  128. 

Refusal  to  keceiye  for  transportation. 

5.  When  justifiable.  "Where  the  military  of  the  United  States  were 
exercising  a  limited  control  over  the  operations  of  a  railroad  com- 
pany during  the  late  war,  and  the  shipments  were  immense,  so  that 
the  side-tracks  of  the  road  for  a  considerable  distance  were  filled  with 
loaded  cars  of  freights,  and  the  side-tracks  at  its  terminus  were  block- 
aded with  loaded  cars  waiting  to  be  unloaded  by  the  military  author- 
ities :  Held,  that  it  was  the  right  and  the  duty  of  the  railroad  company 
to  refuse  to  accept  perishable  freights  for  shipment  to  its  terminus 
until  its  line  was  clear  and  it  could  transport  the  same  without  un- 
reasonable delay,  except  upon  special  contract  providing  against 
liability.    Ibid.  128. 

Failure  of  consignee  to  receive  freight. 

6.  Duty  of  carrier.     It  is  the  duty  of  consignees  to  receive  freight 
when  notified  of  its  arrival  at  its  destination,  but  if  they  fail  to  do  so 
it  is  the  duty  of  the  carrier  to  warehouse  the  goods  and  take  reasona- 
ble care  of  them  for  a  reasonable  time.     Ibid.  138. 

When  carrier's  liability  terminates. 

7.  Deli'oery  of  goods  at  destination.  It  is  the  settled  doctrine  of 
this  court  that  the  liability  of  a  railroad  company  as  a  common  car- 
rier terminates,  when  the  consignee  or  some  one  for  him  is  not  present 
on  the  arrival  of  the  goods  to  receive  them,  with  the  delivery  of  the 
goods  in  a  safe  warehouse,  and  notice  to  the  consignee  of  their  arri- 
val is  not  required  to  be  given.  Merchants^  Dispatch  Trans.  Co.  v. 
Hallock,  284. 

8.  The  same  rule  applies  to  other  corporations  using  railroads  as 
a  means  of  conveyance,  wiiere,  by  their  usage,  they.merely  undertake 
to  deliver  the  goods  at  their  depots.     Ibid.  284. 

9.  And  where  it  is  the  usage  of  such  a  company,  upon  the  request 
of  the  consignee,  to  deliver  goods  upon  their  arrival  to  teamsters  not 
in  the  employ  of  the  company,  and  who  deliver  them  to  the  consignee 
at  his  expense,  collecting  their  charges  from  him,  in  the  absence  of 
such  a  request  the  company  terminates  its  liability  as  a  carrier  by  the 
storage  of  the  goods  in  their  warehouse  provided  for  the  purpose,  if 
the  same  is  safe  and  suitable.  Such  a  company  differs  from  an  ex- 
press company,  in  that  the  latter  have  teams  and  vehicles  by  which 
they  receive  and  deliver  goods,  such  being  their  established  usage. 
Ibid.  284. 
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10.  Carriers  by  railroad  are  neither  bound  to  deliver  the  goods 
carried,  to  the  consignee  personally,  nor  to  give  notice  of  their  arrival, 
to  discharge  their  liability  as  carriers ;  bu-t  if  the  consignee  is  not 
present  to  receive  the  goods  on  their  arrival,  the  carrier  can  store  them 
safely  in  a  suitable  warehouse  to  await  the  demand  of  the  consignee ; 
and  when  the  goods  are  thus  stored,  the  duty  of  the  railroad,  as  a 
common  carrier,  terminates,  and  that  of  warehouseman  begins.  Illi- 
nois Central  Mailroad  Go.  v.  Friend.,  303. 


CHAMPERTY  AND  MAINTENANCE. 

What  constitutes  a  champertous  contract. 

Wliere  a  party,  having  an  equitable  claim  to  lands,  had  abandoned 
the  same  for  a  period  of  six  years,  and  left  the  State,  declaring  that 
he  would  have  nothing  more  to  do  with  them;  and  the  complainant, 
who  was  not  a  relative  of  such  party,  and  was  not  an  attorney  whom 
the  party  had  sought  to  aid  him  in  the  enforcement  of  his  claim, 
sought  such  party  and  procured  a  power  of  attorney  and  bond  from 
him,  whereby  he  might  prosecute  his  rights,  and,  if  successful,  was  to 
receive  one-half  of  what  he  might  recover,  and  he  was  to  pay  attor- 
ney's fees  and  all  the  costs,  in  case  he  was  unsuccessful,  but  if  sue 
cessful,  the  principal  was  to  pay  half  the  costs,  but  no  attorney's  fees : 
Held,  that  this  arrangement  fell  within  the  very  definition  of  cham- 
perty, the  most  odious  species  of  maintenance.  Gilbert  et  al.  v. 
Holmes,  548. 

Equity  will  not  enforce  such  contracts.    See  CHANCERY,  11. 


CHANCERY. 

Appijcation  to  vacate  decree  pro  conpesso. 

1.  Answer  should  accompany  it.  Where  a  motion  is  made  to  set 
aside  a  default  and  a  decree,  the  motion  should  be  accompanied  with 
the  defendant's  answer,  and  when  the  defendant  makes  such  motion 
without  tendering  an  answer,  it  is  not  error  to  overrule  the  same. 
Bowman  v.  Bowman,  75. 

Pro  conpesso  order. 

.  2.    Setting  the  same  aside — disoretionary.     See  DEFAULT,  1. 

Admissions  in  answer. 

3.  How  far  conclusive.  Where  the  material  allegations  in  a  bill  in 
chancery  are  admitted  in  the  answer  of  the  defendant,  and  the  court 
decrees  accordingly,  the  decree  will  not  be  reversed.  Padfiel  ^  t.  Pad- 
fidd,  166. 
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Hearing  without  answer. 

4.  Or  taking  hill  as  confessed.  It  is  error  to  render  a  final  decree 
upon  a  bill  in  chancery  and  proofs,  without  first  compelling  an  answer, 
or  defaulting  the  defendants  and  taking  the  bill  as  confessed.  But 
the  parties  may,  by  agreement,  proceed  to  a  hearing  on  the  bill,  ex- 
hibits and  proofs,  without  an  answer  or  decree  pro  confesso,  and  the 
decree,  if  sustained  by  the  evidence,  will  not  be  disturbed  on  error. 
Wilson  et  ux.  v.  Spring,  14. 

Cross-bill. 

5.  When  necessary.  On  bill  for  a  partnership  account,  and  to  en- 
join a  suit  at  law  brought  to  recover  the  price  agreed  to  be  paid  by 
complainant  for  the  sale  of  his  partner's  interest  in  the  business,  the 
defendant  answered,  but  filed  no  cross-bill  seeking  affirmative  relief, 
and  the  court  enjoined  the  suit  at  law,  and  rendered  a  decree  in  favor 
of  defendant  in  the  chancery  suit  for  a  part  of  the  price  agreed  to  be 
paid  for  his  interest :  Held,  that  the  relief  could  not  be  granted  the 
defendant,  for  want  of  a  cross-bill.     Korman  v.  Hudleston,  12. 

BhjL  to  quiet  title. 

6.  Upon  bill  filed  to  enjoin  the  conveyance  of  lands  to  a  purchaser 
under  execution,  and  to  perfect  complainant's  title,  it  appeared  the 
execution  debtor,  who  had  formerly  held  the  equitable  title  to  the 
premises,  had  assigned  the  same  to  the  complainant  prior  to  the  date 
of  the  judgment  under  which  the  sale  had  been  made,  of  which  fact 
the  purchaser  under  the  execution  had  notice:  Held,  upon  demurrer 
to  the  bill,  that  the  complainant  was  entitled  to  the  relief  sought,  sa 
far  as  might  be  necessary  to  protect  his  title  against  the  execution 
sale.     Groves  v.  Maghee  et  al.  180. 

7.  And  declare  a  dedication.  Where  the  acts  of  proprietors  in  lay- 
ing oft'  a  town,  as  well  as  subsequent  acts,  showed  a  dedication  of 
ground  between  lots  laid  oft'  and  the  right  of  way  of  a  railroad  com- 
pany, which  had  been  accepted;  and  where  the  grantees  of  the  origi- 
nal proprietors  afterwards  asserted  a  claim  of  title  to  the  land  so  dedi- 
cated,  by  bringing  various  actions  of  trespass  against  those  using  the 
same:  Held,  that  a  bill  to  quiet  title  and  establish  the  dedication, 
brougiit  by  the  town  after  its  incorporation,  the  railroad  company  and 
others,  would  lie.    'Smith  et  al.  v.  Town  of  Flora  et  al.  93. 

Administration  of  estates. 

8.  Whether  a  court  of  chancery  will  assume  jurisdiction.  The  law 
is  settled  iu  this  State,  that  a  court  of  equity  will  not  ordinarily  as- 
sume jurisdiction  of  claims  against  an  estate,  until  the  claimant  shall 
have  exhibited  his  claim  and  had  it  allowed  in  the  county  court,  and 
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then,  if  any  special  reasons  can  be  assigned  why  that  court  can  not 
afibrd  the  requisite  relief,  equity  will  assist  him,  but  not  otherwise. 
Harris  v.  Douglas  et  al.  466. 

In  case  of  trusts. 

9.  But  where  a  testator,  by  his  will,  makes  the  payment  of  his 
debts  a  charge  upon  a  portion  of  his  real  estate  devised,  a  court  of 
equity  will  have  jurisdiction  without  first  establishing  the  indebted, 
ness  in  a  court  of  law,  as  it  is  an  original  ground  of  equity  jurisdic- 
tion to  declare  and  enforce  trusts.     Ibid.  466. 

10.  Bemedy  against  an  administrator  for  mal-adininistration.  Where 
the  object  of  a  bill  in  chancery  was  to  charge  an  administrator  of  an 
estate  for  not  properly  discharging  the  duties  of  his  trust,  it  was  held 
that  a  court  of  equity  not  only  had  jurisdiction  to  investigate  the  ques- 
tion presented,  but  that  adequate  relief  could  only  be  had  in  such 
court.  Tne  heirs  and  creditors  were  not  bound  to  bring  suit  upon  the 
administrator's  bond,  in  such  a  case.    McGreedy  v.  Mier  et  al.  495. 

Enforcing  champertous  contracts. 

11.  Champerty  being  malum  in  se,  and  an  offense  at  common  law, 
it  seems  clear,  upon  principle,  that  a  court  of  equity  will  uot  enforce 
a  contract  which  is  champertous,  or  a  security  given  to  pay  for  ser- 
vices to  be  rendered  under  an  undertaking  which  is  an  offense  at  com- 
mon law,  or  grows  out  of  a  champertous  contract.  Gilbert  et  al.  v. 
Holmes,  548. 

Want  of  consideration. 

12.  The  principle  is  well  settled  that  an  executory  agreement,  or 
an  imperfect  conveyance  upon  a  mere  voluntary  consideration,  will 
not  be  enforced  or  aided  in  a  court  of  equity.     Ibid.  548. 

Contracts  contrary  to  the  policy  of  the  law. 

13.  Enforcement  of  security  for  the  performance  of  contract  against 
the  policy  of  the  laio.  Where  an  original  bargain  is  contrary  to  the 
policy  of  the  law,  a  deed,  in  the  nature  of  a  mortgage  to  secure  it? 
performance,  being  but  an  incidentto  the  former,  will  not  be  enforced 
in  a  court  of  equity.     Ibid.  548. 

14.  In  this  case,  A  made  a  deed,  absolute  in  form,  to  B  and  C,  for 
certain  lands,  which  was  intended  as  a  security  on\j,  and,  in  equit}-, 
was  but  a  mortgage.  After  he  had  abandoned  all  claim  under  the 
same,  and  left  the  State,  D,  the  complainant,  procured  from  him  a 
power  of  attorney  to  redeem  or  sue  for  the  lauds,  taking  an  agreement 
from  A  to  give  the  latter  one-half  of  what  he  might  recover,  and,  in 
■case  of  success,  to  pay  half  the  costs,  but  no  attorney's  fees,  and,  if 


574  '        INDEX. 

CHANCERY. 

CoNTEACTs  cojmi.4ja,y  to  the  policy  op  the  law.    Continued. 

unsuccessful,  D  was  to  pay  all  the  costs.  D  brought  suit  in  A's  name 
.  to  redec^m,  and  his  bill  was  dismissed,  and  no  appeal  was  taken  or 
writ  of  error  prosecuted  until  after  E  had  acquired  the  ti'tle  of  B  and 
C,  for  a  valualile  coQsideration.  D  then  procured  from  A  a  deed,  in 
the  nature  of  a  mortgage,  upon  the  same  lands,  conditioned  that  if  A 
should  convey  to  1)  one-half  of  the  lands  the  latter  might  recover 
under  the  prior  agreement,  the  same  should  be  void,  and  procured  a 
reversal  of  the  decree  of  dismissal  in  the  former  suit;  and,  while  the 
same  was  pending,  B  procured  a  deed  for  the  lands  of  D,  and  an  agree- 
ment to  dismiss  his  suit  then  being  prosecuted  by  his  attorney.  D, 
after  the  dismissal  of  this  suit,  filed  his  bill  in  equity  against  A  and 
the  other  parties  in  interest,  to  foreclose  his  mortgage,  and  for  redemp- 
tion from  the  prior  mortgage  to  B  and  C:  Held^  that  D  occuijied  the 
position  of  a  mere  volunteer,  and,  as  there  was  no  consideration  for 
the  second  mortgage,  he  could  not  override  the  equities  of  E,  the  pur- 
chaser, and  that  there  were  no  merits  in  his  bill.  Oilbert  et  al.  v. 
Holmes,  548. 
Specific  performance. 

15.  Of  a  contract  on  the  part  of  a  railroad  company  to  locate  depots 
at  particular  points — whether  will  he  enforced.  Equity  Avill  not  enforce 
the  specitic  performance  of  a  contract  on  the  part  of  a  railway  com- 
pany to  locate  passenger  and  freight  depots  at  a  particular  point  and 
at  no  other  point  in  a  town,  the  enforcement  of  such  contract  being 
regarded  as  against  public  policy.  Marsh  v.  Fairhury,  Pontiac  and 
Northwestern  Railway  Co.  et  al.  414. 

16.  Sufficiency  of  proofs.  In  this  case,  being  a  suit  in  chancery  tO' 
compel  the  specific  performance  of  an  alleged  verbal  agreement,  ac- 
cording to  which  the  defendant  undertook  to  convey  to  one  of  the 
complainants  a  certain  tract  of  land,  the  proofs  are  not  regai'ded  of 
such  clear  and  satisfactory  character  as  to  call  for  the  decree  sought 
by  the  bill.    Bailey  et  al.  v.  Edmunds.,  125. 

17.  Degree  of  proof  required.  It  is  the  established  doctrine  of  this 
court  that,  before  a  court  of  equitj^  will  enforce  the  specific  perform- 
ance of  a  contract  not  in  writing,  it  must  clearly  appear  that  a  con- 
tract of  sale  was  made,  and  its  terms  must  be  clearly  jjroved.  Allen 
V.  Wehl  et  al.  342. 

Jurisdiction  in  respect  to  highways. 

18.  The  Illinois  Central  Railroad  Company,  being  empowered  in 
its  charter  to  change  highways  intersected  by  its  road  so  as  to  afibrd 
a  more  convenient  crossing,  or  to  carry  such  highway  either  under  or 
over  its  track,  as  might  be  found  most  expedient,  it  was  held  that  the 
option  to  change  highway  crossings  was  vested  in  the  company,  to  be 
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exercised  by  it,  and  that  the  exercise  of  such  option  could  not  be  con- 
trolled by  a  court  of  equity  when  there  was  no  pretense  that  the  com- 
pany, in  the  execution  of  the  power,  had  failed  to  exercise  the  proper 
care,  skill  and  precaution.  Illinois  Central  Railroad  Co.  v.  Bentley 
et  al.  438. 

19.  Where  a  highway  had  been  changed  under  competent  legal 
authority,  there  being  no  charge  of  the  want  of  proper  care,  skill  and 
precaution  in  the  exercise  of  the  power,  a  court  of  equity  has  no  ju- 
risdiction to  order  the  same  to  be  restored  to  its  former  location  on  the 
ground  that  it  is  a  private  nuisance  to  certain  parties  residing  near 
the  line  of  road  so  changed.  And  it  would  seem  that  if  it  were  a  pub- 
lic nuisance,  the  court  would  have  no  such  jurisdiction,  as  the  remedy 
at  law  for  changing  highways  is  adequate  and  complete.     Ibid.  438. 

Rescission  of  contract. 

30.  For  non-payment  of  purchase  money.  Where  the  vendor  of  land, 
un^er  a  contract  containing  clauses  of  forfeiture  in  case  of  non-pay- 
ment, filed  a  bill  to  rescind  the  contract  of  sale  on  the  ground  that  he 
had  given  the  vendees  notice  of  a  forfeiture  for  non-payment  of  the 
first  installment,  and  the  proof  showed  that  the  parties  met  on  the  day 
for  payment,  and  the  matter  was  postponed  by  mutual  consent  in  order 
that  certain  incumbrances  found  upon  the  title  might  be  explained  or 
removed,  and  that  the  vendor  failed  to  meet  the  vendees  at  the  ap- 
pointed time,  ov  notice  the  subsequent  otfers  of  the  vendees  to  proceed, 
but  gave  notice  of  a  forfeiture,  and  that  vendees  made  a  tender  of  the 
amount  before  suit :  Held.,  that  the  bill  was  properly  dismissed  with- 
out prejudice  to  the  rights  of  the  parties  in  any  future  suit  for  specific 
performance.    Kimball  et  al.  v.  Toolce  et  al.  380. 

PkKSERVING  evidence  IIT  THE  KECOKD. 

21.  It  is  not  necessary  to  preserve,  in  the  record  of  a  suit  for  di- 
vorce, the  proofs  heard  by  the  court  on  a  decree  pro  confesso.  It  is 
enough  that  the  court  finds  the  allegations  of  the  bill  to  be  true,  when 
the  contrary  is  not  shown.     Bowman  v.  Bowman^  75. 

22.  Certificate  of  evidence — Jiowfar  conclusive.  In  a  chancery  pro- 
ceeding, upon  appeal  to  this  court  from  the  decree  of  the  court  below, 
where,  in  the  transcript  of  the  record,  the  court  below  appears  to  have 
certified  the  evidence,  this  court  must  look  to  the  evidence  so  certi- 
fied, and  if  it  fails  to  sustain  the  decree,  it  cannot  be  inferred  that  the 
court  below  heard  other  evidence,  although  the  certificate  fails  to 
state  that  no  other  evidence  was  heard.  If  the  record  does  not  con- 
tain all  the  evidence  heard  in  the  cause,  it  is  for  the  party  complain- 
ing of  such  omission  to  supply  it.    Brooks  et  al.  v.  Martin  et  al.  389. 
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Matters  of  opinion. 

As  expressed  by  a  vendor  of  land — whether  relieved  against  in  equity. 
See  FRAUD,  2. 

Set-off  in  eqihty.    See  SET-OFF,  2,  3,  4. 

CHATTEL  MORTGAGES.    See  MORTGAGES,  3  to  6. 

CHECK. 

Days  of  grace. 

1.  A  check  drawn  by  one  party  upon  another,  payable  to  a  third 
person,  due  thirty  days  after  date,  was  held,  in  a  suit  by  the  drawee 
against  the  drawer,  to  be  entitled  to  days  of  grace.  By  a  fair  con- 
struction of  the  act  of  1861,  "to  provide  for  uniformity  in  calculating 
days  of  grace,"  etc.,  such  a  check  paj^able  on  a  day  subsequent  to  that 
of  its  date,  is  entitled  to  daj^s  of  grace.  And  it  seems,  independent  of 
the  statute,  the  same  rule  would  apply.  Oulter  et  al.  v.  Reynolds  et  al. 
321. 

CONSIDERATION. 

Whether  it  exists. 

1.  Of  a  bargain  which  is  malum  in  se.  It  would  seem  clear,  upon 
principle,  that  an  undertaking  to  carry  into  efl'ect  a  bargain  which  was 
malum  in  se,  and  an  ofleuse  at  common  law,  can  not  be  regarded  by  a 
court  of  equity  as  constituting  a  valuable  consideration.  Gilbert  et  al. 
V.  Holmes,  548. 

CONSTITUTIONAL  LAW. 

Rule  op  construction. 

1.  Argument  ab  inconvenient i.  Where  a  constitutional  provision  is 
plain  and  unambiguous,  the  fact  that  it  may  work  great  inconvenience 
or  hardship  to  a  particular  class  of  officers  or  persons,  furnishes  no 
ground  for  tlie  courts,  by  construction,  to  pervert  its  evident  intention. 
Chance  v.  County  of  Marion,  66. 

2.  When  capable  of  two  constructions.  Where  a  constitutional  pro- 
vision will  bear  two  constructions,  one  of  which  is  consistent  wath, 
and  the  other  inconsistent  Avith,  an  intention  expressed  clearly  in  a 
previous  section,  the  former  must  be  adopted,  that  both  provisions 
may  stand  and  have  eflect.     Ibid.  66. 

Necessity  of  legislation. 

3.  To  enforce  a  constitutional  provision.  A  constitutional  provision, 
designed  to  remove  an  existing  mischief,  should  never  be  construed  as 
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dependent  for   its  efficacy  and  operation  npon  legislative  will.     The 
People  ex  rel.  Ely  et  al.  v.  Bumsey,  44. 

4.  As  the  fundamental  law  of  the  State  is  equally  efficacious  to 
control  every  department  of  government  and  the  acts  of  every  mem- 
ber of  the  community,  it  follows  that,  when  it  prohibits  the  perform- 
ance of  an  act  by  communities,  individuals  or  officers,  it  must  be 
obeyed,  and  courts  will  enforce  the  prohibition  without  awaiting  the 
action  of  either  of  the  other  departments.  Chance  v.  County  of  Ma- 
rion, 66. 

5.  Section  29  of  article  6  of  the  constitution  of  1870,  abrogated  all 
special  laws  in  relation  to  practice,  then  in  force,  so  that  all  courts  of 
the  same  class  or  grade  should  be  governed  by  an  uniform  law;  and 
its  effect  was  immediate  upon  the  adoption  of  the  constitution,  and 
did  not  depend  upon  future  legislation.     CConnor  v.  Leddy,  299. 

Kepealing  statutes. 

6.  By  constitutional  provision.  A  constitution  being  the  organic 
law  of  the  State,  is  supreme,  and  controls  all  other  laws  which  are  in 
force  when  it  is  adopted,  or  which  are  enacted  after  it  comes  into  ex- 
istence. Having  the  power  to  prevent  particular  legislation,  it  must 
have  the  same  power  to  repeal  existing  legislation,  and  does  repeal 
all  prior  statutes  in  conflict  with  its  provisions.  Chance  v.  County  of 
Marion,  66. 

Continuance  in  office. 

7.  Under  coyistitution  of  1870.  Notwithstanding  section  6  of  the 
schedule  authorized  all  persons  holding  office  to  be  continued  in  the 
same  until  removed,  yet  if  the  constitution,  in  any  of  its  provisions, 
has  repealed  the  law  under  which  the  appointment  was  made,  then 
the  appointment  must  cease.  The  People  ex  rel.  Ely  et  al.  v.  Bumsey, 
44. 

Appropriations  prior  to  new  constitution. 

8.  At  lohat  time  they  ceased.  Section  18  of  article  4  of  the  constitu- 
tion of  1870  contains  the  following  provisions :  "Each  general  assem- 
bly shall  provide  for  all  the  appropriations  necessary  for  the  ordinary 
and  contingent  expenses  of  the  government  until  the  expiration  of  the 
first  fiscal  quarter  after  the  adjournment  of  the  next  regular  session; 
*  *  and  all  appropriations,  general  or  special,  requiring 
money  to  be  paid  out  of  the  State  treasury  from  funds  belonging  to 
the  State,  shall  end  with  such  fiscal  quarter:"  Held,  that,  under  a 
proper  construction  of  the  above  language,  the  time  intended  to  be 
fixed  by  the  convention  when  all  old  or  standing  appropriations  ex 
isting  \>y  virtue  of  laws  in  force  at  the  adoption  of  the  constitutior 
should  cease,  unless  repealed  by  legislative  enactment,  was  the  end  c 

37— 64th  III. 
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the  first  fiscal  quarter  after  the  adjournment  of  the  second  regular  ses- 
sion of  the  general  assembly  held  after  the  adoption  of  the  constitu- 
tion.    The  People  ex  rel.  v.  Lippincott,  Auditor,  256. 

Impairing  the  obligation  op  contracts. 

9.  Act  of  1872  in  respect  to  burnt  records.  The  charter  of  the  city  of 
Chicago  made  a  deed  for  land,  sold  for  the  non-payment  of  taxes  and 
special  assessments,  prima  facie  evidence  of  the  regularity  of  all  the 
proceedings  anterior  to  the  judgment  and  precept,  leaving  the  adverse 
party  to  rebut  such  presumption.  The  records  being  destroyed  by 
fire,  the  act  of  1873  to  remedy  the  evils  growing  out  of  such  destruc- 
tion of  the  records,  among  other  things,  provided  that  deeds  or  certifi- 
cates of  purchase,  in  such  cases,  should  not  aSovd  prima  facie  evidence 
of  the  regularity  and  legality  of  the  prior  proceedings:  Held,  that  the 
latter  act  was  only  a  rule  of  evidence,  and  was  not  unconstitutional 
as  impairing  the  obligation  of  contracts  or  divesting  rights,  as  the 
courts  would,  in  the  absence  of  such  legislation,  have  probably  adopted 
the  same  rule.     Boby  v.  Giti/  of  Chicago,  447. 

Special  legislation  in  respect  to  courts. 

10.  Effect  of  constitution  of  1870  thereon.  Section  29  of  article  6 
of  the  constitution  of  1870  was  intended  to  abrogate  all  special  legis- 
lation in  regard  to  courts  of  a  particular  county  or  circuit,  and  to 
establish  uniformity  in  the  powers,  practice  and  proceedings  of  all 
the  courts  of  the  State  of  the  same  class  or  grade.  The  People  ex  rel. 
Ely  et  al.  v.  Rumsey,  44.  V 

Special  pee  law  op  1865. 

11.  The  special  act  of  1865,  regulating  the  fees  of  officers  in  ce». 
tain  counties,  was  regarded  as  of  doubtful  constitutionality.  Alexan- 
der County  V.  Myers,  37. 

Special  laws  in  relation  to  fees. 

12.  Abrogated  by  constitution  of  1870.  See  FEES  AND  SALARIES, 
1,  2,  3. 

County  superintendents  op  schools. 

13.  Of  their  compensation  provided  by  act  of  1867 — whether  affected 
by  the  constitution  of  1870.     Same  title,  5. 

Uniformity  op  practice. 

14.  Special  laws  in  relation  to  practice  abrogated  by  new  constitution. 
See  PRACTICE,  1. 
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Police  magistrates  in  Chicag-o. 

15.  Abolished  by  the  constitution  of  1870.  The  People  ex  rel.  Stickney 
V.  Palmer,  41.     See  POLICE  MAGISTRATES  IN  CHICAGO,  1. 

Official  stenographic  reporters  in  Cook  county. 

16.  Act  concerning  them  abrogated  by  constitution  of  1870.  The  Peo- 
ple ex  rel.  Ely  et  al.  v.  Rumsey,  44.  See  STENOGRAPHIC  REPORT- 
ERS, 1. 

Jurisdiction  of  justices  under  special  laws. 

17.  Abrogated  by  constitution  of  1870.  See  JUSTICES  OF  THE 
PEACE,  1. 

Eminent  domain. 

18.  Of  the  mode  of  assessing  damages  inhere  private  property  is  taken  or 
damaged  for  public  use,  since  the  constitution  of  1870.  See  EMINENT 
DOMAIN,  1 

Adjournment  of  the  General  Assembly. 

19.  I'ime  of  adjournment  of  the  first  General  Assembly  after  the  adop- 
tion of  the  new  constitution.     See  FEES  AND  SALARIES,  4. 

Taxation  by  municipal  corporations. 

20.  For  what  purposes,  under  constitution  of  1848.  See  TAXATION, 
1,  2,  3. 

Ex  post  facto  law. 

31.     What  constitutes.     See  EX  POST  FACTO  LAW,  1,  2. 

CONTEMPT. 

What  constitutes. 

1.  And  power  of  the  court  to  punish  therefor.  Contempts  are  defined 
to  be,  direct,  such  as  are  offered  in  the  presence  of  the  court,  while 
sitting  judicially,  or  constructive,  such,  though  not  in  its  presence,  as 
tend  to  obstruct  and  embarrass  or  prevent  the  due  administration  of 
justice.    The  People  v.  Wilson  and  Shuman,  195. 

2.  According  to  the  general  doctrine,  any  publication,  whether  by 
parties  or  strangers,  which  concerns  a  case  pending  in  court,  and  has 
a  tendency  to  prejudice  the  public  concerning  its  merits,  and  to  cor- 
rupt the  administration  of  justice,  or  which  reflects  on  the  tribunal  or 
its  proceedings,  or  on  the  parties,  the  jurors,  the  witnesses  or  the  coun- 
sel, may  be  visited  as  a  contempt.     Ibid.  195. 

3.  So  where  an  article  was  published  in  a  newspaper  at  a  place  re- 
mote from  that  at  which  the  court  was  then  being  held,  in  reference 
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to  a  case  then  pending,  reflecting  upon'tlie  action  of  tlie  court  therein, 
impeaching  its  integrity,  and  seeking  to  intimidate  the  court  in  re- 
spect to  its  action  in  the  case,  hy  a  threat  of  popular  clamor,  it  was 
Tield,  the  publication  was  a  contempt  of  court,  and  punishable  as  such 
by  process  of  attachment.     The  People  v.  Wilson  and  Shuman,  195. 

4.  The  power  to  punish  for  contempts  is  an  incident  to  all  courts 
of  justice,  iudeiDendent  of  statutory  provisions.  The  statute  which  de- 
clares that  the  Supreme  Court  "shall  have  power  to  punish  contempts 
olfered  by  any  person  to  it  while  sitting,"  merely  atfirms  a  pre-existent 
power,  and  does  not  attempt  to  restrict  its  exercise  to  contempts  in  the 
presence  of  the  court ;  but  leaves  them  to  be  determined  by  the  prin- 
ciples of  the  common  law.     Ibid.  195. 

5.  And  if  the  statute  should  be  regarded  as  a  limitation  upon  the 
power  of  the  court  to  punish  for  any  other  contempts  than  those  com- 
mitted in  its  presence,  j'etinthis  power  would  necessarily  be  included 
all  acts  calculated  to  impede,  embarrass  or  obstruct  the  court  in  the 
administration  of  justice.  Such  acts  would  be  considered  as  done  in 
the  presence  of  the  court.    Ibid.  195. 

6.  JSTor  is  it  essential  to  the  power  to  punish  for  a  contempt  in  the 
publication  of  an  article  concerning  the  court  and  its  supposed  action 
respecting  a  pending  case,  that  it  should  actually  have  been  impeded, 
embarrassed  or  obstructed  in  the  administration  of  justice  in  the  par- 
ticular case,  but  it  is  enough  that  it  was  the  object  and  tendency  of 
the  publication  to  produce  such  an  etfect.     Ibid.  195. 

Op  the  intent — disclaimer. 

7.  Nor  would  it  be  accepted  as  a  reason  for  discharging  a  rule  to 
show  cause,  in  such  case,  that  the  respondent  disclaimed,  in  his  answer, 
any  intentional  disrespect  to  the  court,  or  any  design  to  embarrass  the 
administration  of  justice.  The  meaning  and  intent  of  the  respondent 
must  be  determined  by  a  fair  interpretation  of  the  language  used  by 
him  in  the  objectionable  article.    Ibid.  195. 

8.  The  construction  and  tendency  of  a  publication,  as  bearing 
upon  its  character  as  a  contempt,  are  matter  of  law  for  the  court. 
Ibid.  195. 

Of  a  mere  excuse — appearance  in  person. 

9.  Where  a  party  is  under  a  rule  to  show  cause  why  an  attachment 
should  not  issue  against  him  for  a  contempt,  if  he  relies  upon  an  ex- 
cuse only,  he  should  appear  in  his  own  proper  person.  Not  doing  so, 
no  mere  excuse  can  be  regarded  as  a  cause  for  discharging  the  rule, 
but  only  as  going  to  the  question  of  punishment,  in  the  event  ths 
court  finds  the  absence  (;f  a  legal  justification  in  the  return.  Ibid. 
195. 
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CONTINUANCE. 

Diligence  reqtjiked. 

1.  Absence  of  party  who  desires  to  testify  in  Ms  oimi  behalf.  In  sup- 
port of  a  motion  for  a  continuance,  an  affidavit  was  filed,  wtiich  stated 
tliat  in  consequence  of  the  ill  health  of  the  party  seeking  the  continu- 
ance, he  had  gone  to  Europe,  and  such  was  his  condition,  as  reported 
by  his  physician,  that  he  was  unable  to  return  in  time  for  the  trial. 
The  motion  was  regarded  as  properly  denied,  so  far  as  based  on  the 
absence  of  the  party,  as  no  diligence  was  shown.  There  was  no  aflS- 
davit  showing  the  condition  of  his  health — nothing  but  the  unsworn 
statement  of  a  physician,  which  was  insufficient;  and  in  view  of  the 
fact  that  the  suit  was  then  pending,  the  party  ought,  if  he  deemed  his 
testimony  material  on  the  trial,  to  have  had  his  deposition  taken 
before  undertaking  a  journey  that  would  necessarily  occupy  so  much 
time.     Wick  v.  Weber,  167. 

2".  Temporary  absence  of  witness.  Where  an  affidavit  for  a  continu- 
ance showed  that  the  witness,  whose  testimony  was  desired,  was  a 
resident  of  the  county  where  all  the  parties  resided,  but  was  tem- 
porarily absent,  so  that  process  could  not  be  served  upon  him,  and 
the  fact  of  such  absence  was  not  known,  it  was  held,  that  no  laches 
could  be  imputed  to  the  party  desiring  the  witness'  testimony.  Ibid. 
167. 

Contradicting  affidavit  for  continuance. 

3.  The  rule  is,  that  the  affidavit  on  a  motion  for  a  continuance 
must  be  taken  as  true,  and  it  is  improper  for  the  court  to  hear  evi- 
dence to  contradict  it.  But  where  the  court  did  hear  evidence  to  con- 
tradict some  of  the  statements  in  such  an  affidavit,  that  fact,  of  itself, 
was  regarded  as  not  constituting  ground  for  reversal,  it  not  appearing 
that  the  court  took  any  action  upon  it.     Ibid.  167. 

CONTRACTS. 

Contracts  construed. 

1.  Whether  a  contract  for  the  ben^t  of  a  third  p&rson.  A  party  who 
had  taken  a  contract  to  build  a  portion  of  a  railroad,  under-let  his 
contract  to  another,  it  being  agreed  that  the  latter  should  not  re-let 
any  of  the  work  without  the  consent  of  the  former  or  of  the  chief 
engineer.  The  agreement  further  provided :  "  In  case  permission  to 
sub-let  is  granted,  the  said  first  party  (the  sub-contractor)  shall  not  in 
an}^  case  be  released  from  responsibility  for  the  wages  of  the  men  and 
teams,  or  the  cost  of  material  employed  in  the  work.  *  *  * 
The  second  party  (the  original  contractor),  whenever  in  his  opinion 
it  may  be  necessary  to  secure  to  the  laborers  employed  by  the  first 
party  their  wages,  is  hereby  authorized  to  pay  said   laborers  the 
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amount  due  them,  and  deduct  the  sum  so  paid  from  anj^  money  due 
to  said  first  party  under  the  contract."  Subsequently,  such  sub-con- 
tractor  re-let  a  portion  of  the  work  to  a  third  partj^,  who  employed 
laborers  to  aid  in  its  completion :  Held,  there  was  no  agreement  in 
the  contract  betAveen  the  original  contractor  and  the  person  to  whom 
he  under-let  that  the  latter  should  pay  for  the  labor  employed  by  the 
party  to  whom  he  might  re-let  the  work.    Moore  v.  Hovse,  163. 

2.  Contract  for  the  erection  of  a  building,  construed  as  to  time  of  pay- 
ment.    See  LIENS,  18. 

Contract  for  benefit  of  third  party 

3.  Who  may  sue.    See  PARTIES,  3,  3. 

Impairing  obligation  of  contracts. 

4.  Whether  a  law  has  that  effect.    See  CONSTITUTIONAL  LAW,  9. 

Champertous  contract. 

5.  What  constitutes.  See  CHAMPERTY  AND  MAINTEN- 
ANCE, 1. 

Rescission  of  contracts. 

6.  In  chancery.     See  CHANCERY,  30. 

CONVEYANCES. 

Deed  by  an  incorporated  religious  society. 

1.  Of  its  requisites.  Where  a  conveyance  is  made  by  an  incorporated 
religious  society,  under  a  decree  of  court,  the  individual  names  of  the 
trustees  should  be  inserted  in  the  body  of  the  deed  as  grantors,  with 
the  addition  of  the  words,  "  trustees  of,"  and  giving  the  name  of  the 
society ;  and  the  granting  clause  should  witness  that  the  parties  of  the 
first  part,  as  trustees  of,  for  and  by  the  direction  of  the  society,  for  the 
consideration,  etc.,  had  bargained,  etc. ;  and  the  concluding  part  should 
show  that  "  the  parties  of  the  first  part,  as  such  trustees  as  aforesaid, 
have  hereunto  set  their  hands  and  seals,"  or  their  official  stj^le  should 
be  added  to  their  signatures,  and  the  deed  should  be  acknowledged 
by  the  individuals,  in  their  proper  character  as  trustees.  Lombard  v. 
Chicago  Sinai  Congregation,  477. 

CORPORATIONS. 
Acts  concerning  formation  of  companies. 

1.  Act  of  1849  loholly  repealed  by  act  of  1857.  The  act  of  1857,  by 
implication,  has  repealed  the  act  of  1849  entitled  "An  act  to  authorize 
the  formation  of  companies  for  manufacturing,  agricultural,  mining 
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or  mechanical  purposes,"  the  kiter  act  relating  to  the  same  subject, 
and  being  intended,  with  another  act,  as  a  substitute  for  the  former 
one.     Culver  v.  Third  National  Bank  of  Ghicago,  528. 

Liability  of  stockholders. 

2.  To  creditors  is  primary,  not  secondary.  Under  the  act  of  1857, 
relating  to  the  formation,  etc.,  of  private  corporations,  the  liability  of 
stockholders  to  creditors  of  the  company  is  not  dependent  upon  a  suit 
against  the  company  and  inability  to  collect  it,  but  such  stockholders 
are  primarily  liable.     Ibid.  528. 

Remedy  against  stockholders. 

3.  WhetJier  in  equity  or  at  law.  As  the  statute  relating  to  the  forma- 
tion, etc.,  of  private  corporations,  creates  a  legal  liability  upon  stock- 
holders, to  a  certain  extent,  for  the  debts  incurred  by  their  company, 
such  liability  is  cognizable  in  a  court  of  law,  an  implied  promise 
being  inferred  from  a  legal  liability.     Ibid.  528. 

Municipal  corporations. 

4.  Power  to  issue  bonds  as  a  donation.  Under  the  general  power 
incident  to  municipal  corporations,  where  there  is  no  express  au- 
thority, to  issue  their  bonds  for  existing  indebtedness  or  for  the  pur- 
pose of  borrowing  money  for  municipal  purposes,  is  not  included  the 
power  to  issue  these  bonds  as  a  simple  donation.  Bissell  et  al.  v.  City 
of  Kankakee,  249.  ' 

5.  Bonds  issued  without  authority,  whether  void  in  the  hands  of  in- 
nocent purchasers  without  notice.  The  bonds  of  a  municipal  corpora- 
tion, issued  without  legal  authority,  are  void  even  in  the  hands  of  an 
innocent  purchaser  without  actual  notice  of  the  want  of  power  in  the 
corporation  to  issue  them.  The  authority  of  a  municipal  corporation 
to  issue  bonds  being  derived  from  public  laws,  and  the  avenues  to  in- 
formation in  regard  to  the  laws  and  ordinances  of  such  corporations 
being  open  to  public  inspection,  the  holder  of  such  securities  will  be 
presumed  to  have  examined  them  and  to  have  known  whether  the 
corporation  had  the  requisite  power  to  issue  the  bonds.     Ibid.  249. 

6.  Of  their  duty  and  liability  in  respect  to  keeping  sidewalks  in  re- 
pair.    See  HIGHWAYS,  1  to  5. 

7.  Taxation  for  corporate  purposes,  under  constitution  of  1848.  See 
TAXATION,  1,  2,  3. 

Remedies  against  corporations. 

8.  Whether  trespass  or  trover,  or  an  action  on  the  case  for  malfea- 
sance, will  lie  ar/ninst  a  corporation.     See  TRESPASS,  7,  8. 
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Service  of  process. 

9.     Upon  private  corporations.    See  PROCESS,  2,  3. 

GOUNTIES. 

Liability  for  sheriff's  fees  in  criminal  cases. 

1.  Neither  the  act  of  1865,  nor  any  previous  law,  fixing  the  fees  of 
sheriffs,  makes  any  provision  that  the  county  shall  pay  the  sheriff's 
fees  that  he  may  earn  in  any  criminal  cause  where  the  defendant  is 
found  not  guilty.     County  of  Alexander  v.  Myers,  37. 

2.  Shei'iff's  fees  for  summoning  grand  and  petit  juries.  Although 
the  act  of  1865,  entitled  "An  act  to  regulate  the  fees  and  compensation 
of  sheriffs  and  collectors  in  certain  counties,"  (Laws  1865,  p.  69, ) 
provides  that  the  fees  of  the  sheriff  for  serving  each  grand  and  petit 
juror  shall  be  fiftj^  cents,  and  mileage  in  making  such  service  shall  be 
five  cents  per  mile,  yet  the  act  contains  no  provision  that  the  county 
shall  pay  the  same,  and  it  seems  that  the  county  is  not  liable  therefor. 
Ibid.  37. 

3.  Summoning  talesmeii.  But  if  it  were  conceded  that  it  was  the 
intention  of  the  legislature  that  the  county  should  pay  for  such  ser- 
vices, the  liability  would  be  confined  to  service  in  summoning  the 
regular  panels  of  jurors,  and  would  not  embrace  service  in  summon- 
ing talesmen,  who  are  supposed  to  be  selected  from  the  bystanders. 
For  such  service  the  sheriff  and  his  bailiffs  receive  a  per  diem  fee 
from  the  couutJ^     Ibid.  37. 

COUNTY  CLERK. 

Issuing  marriag-e  license  to  minor.. 

Liability  tlierefor.     See  MARRIAGE  LICENSE,  1,  2,  8. 

CROSS-BILL.     See  CHANCERY,  5. 

DAYS  OF  GRACE. 
On  bankers'  checks.    See  CHECKS,  1. 

DECREE. 

Whether  for  too  large  a  sxjm. 

1.  A  decree  for  the  foreclosure  of  a  mortgage  found  a  greater  sum 
to  be  due  the  complainant  than  the  amount  then  due  of  principal  and 
interest  in  the  note,  but  tlie  bill  claimed  for  monej^s  advanced  to  re- 
deem the  premises  from  sale  for  taxes,  which  the  mortgagors  ought  to 
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have  paid,  without  stating  the  amount  of  such  payment;  nor  did  the 
amount  appear  in  the  record.  The  decree  recited  that  defendant's 
attorneys  admitted  on  tlie  hearing  that  sucli  sum  was  due :  Held,  from 
sucli  admission,  that  it  would  be  presumed  that  the  item  of  redemp- 
tion and  costs  included  in  the  decree,  made  up  the  amount  of  such 
excess,  and  therefore  there  was  no  error  in  this  respect.  Wilson  et  ux. 
V.  Spring,  14. 

Vacating  decree. 

2.    Notice  should  he  given.    See  NOTICE,  3. 

DEDICATION. 

Written  grant  not  necessary. 

1.  It  is  not  necessary,  to  constitute  a  dedication,  that  there  should 
be  a  grant  in  writing.  When  made  to  the  use  of  an  unincorporated 
town,  or  to  the  public — a  body  incapable  of  taking  by  grant — there 
can  be  no  grant  to  express  the  intention.  Smith  et  al.  v.  Town  of 
Flora  et  al.  93. 

By  acts  in  pais — estoppel. 

2.  When  a  party  owning  lands  does  such  act  in  pais  as  amount  to 
a  dedication,  he  will  be  estopped  from  denying  such  dedication ;  and 
when  made  and  accepted  by  the  public,  it  is  irrevocable.     Ibid.  93. 

In   "WHAT  MANNER  , PROVED. 

3.  Dedications  may  be  proved  in  every  conceivable  way — by  sur- 
vey and  plat  alone,  by  grant,  by  user,  and  by  the  acts  and  declarations 
of  the  owner.  They  may  be  shown  by  matter  in  pais,  consisting  of 
the  acts  and  accompanying  declarations  of  the  owner ;  and  acceptance 
may  be  proved  by  user  of  the  public  or  by  the  acts  of  officers.  They 
may  be  inferred  from  length  of  user  and  acquiescence  of  the  owner; 
and  such  acquiescence  will  also  estop  the  grantee  of  the  owner. 
Ibid.  93. 

Facts  amounting  to  a  dedication. 

4.  The  persons  holding  the  legal  title  to  lands  through  wliicli  a 
railroad  company  had  acquired  a  right  of  way,  laid  off  the  same  into 
town  lots  by  a  plat  which  was  recorded,  leaving  strips  on  each  side 
of  the  right  of  way,  with  lots  abutting  the  same.  The  owners  after- 
wards sold  numerous  lots  with  reference  to  this  plat,  and  the  houses 
erected  generally  had  their  fronts  on  this  vacant  ground.  There  was 
an  acquiescence  in  this  plat  for  ten  years,  during  which  the  original 
proprietors  paid  no  taxes  on  such  vacant  ground :  Held,  notwithstand- 
ing defects  in  the  plat,  and  its  acknowledgment,  that  the  sale  of  lots 
by  the  plat,  the  long  acquiescence,  the  non-payment  of  taxes  and  ueg- 
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lect  of  the  proprietors  to  assert  any  claim  of  ownersliip  to  the  vacant 
space,  clearly  indicated  an  intention  to  adopt  the  plat  and  to  make 
the  dedication  of  the  vacant  strip  to  the  use  of  the  public.  Sviith  et 
al.  V.  Town  of  Flora  et  al.  93. 

Acceptance. 

5.  And  vphere  the  railroad  company  used  the  ground  for  sixteen 
years  for  purposes  connected  with  its  business,  and  the  public  also 
enjoyed  its  use  for  wood,  lumber,  pens  for  grain  and  as  a  pass-way: 
Held,  that  these  facts  abundantly  proved  the  acceptance  of  the  dedi- 
cation.    Ibid.  93. 

Remedy. 

6.  By  hill  in  chancery  to  quiet  title  and  declare  a  dedication.  See 
CHANCERY,  7. 


DEEDS.     See  CONVEYANCES. 

DEFAULT. 

Setting  the  same  aside. 

1.  In  chancery.  Where  a  bill  has  been  taken  as  confessed,  and  a  decree 
entered  by  default,  it  is  a  matter  of  sound  discretion  in  the  court  to 
relieve  the  defendant  from  the  consequences  of  the  default.  But  the 
exercise  of  such  discretion  in.  chancery  proceedings  may  be  reviewed 
on  appeal  or  error.    Bowman  v.  Bowman,  75. 

DEPOSITIONS. 

Time  to  take  exceptions.    See  PRACTICE,  5. 

DEPUTY  SHERIFF. 
Sheriff  may  appoint  special  deputy.    See  OFFICERS,  1. 

DISCRETIONARY. 
Setting  aside  defatjlt.    See  DEFAULT,  1. 

DIVORCE. 

Jurisdiction. 

1.  Mesidence  of  corwplainant.  All  suits  for  divorce  must  be  com- 
menced in  the  county  where  the  complainant  resides ;  and  he  must 
have  resided  iu  the  State  for  one  year  previous  to  the  filing  of  the  bill, 
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unless  the  offense  was   committed  within  tlie  State,  or  whilst  one  or 
both  the  parties  resided  therein.     Way  v.  Way,  406. 

2.  Kesidence  of  the  complainant  in  this  State  is  essential  to  the 
jurisdiction  of  the  court  in  all  suits  for  divorce.  If  the  offense  was 
committed  without  the  State,  and  neither  party  resided  here,  a  resi- 
dence of  one  year  is  required.  If  the  offense  was  committed  within 
the  State,  and  neither  party  was  a  resident  at  the  time;  or  if  commit- 
ted without  the  State,  and  one  or  both  parties  resided  here,  then  actual 
residence  must  still  exist,  to  confer  the  right  to  sue,  but  not  a  resi- 
dence for  one  year.     Ibid.  406. 

Want  of  jukisdiction. 

3.  Hoio  taken  advantage  of.  Where  the  facts  necessary  to  give  the 
court  jurisdiction  are  stated  in  a  bill  for  divorce,  which  are  denied  by 
answer,  the  question  of  jurisdiction  becomes  one  of  fact,  to  be  deter- 
mined on  the  hearing,  and  is  not  waived ;  and  when,  during  the  pro- 
gress of  the  trial,  the  want  of  jurisdiction  clearly  appears,  it  is  the 
duty  of  the  court  to  dismiss  the  bill.     Ibid.  406. 

RESrOENCE,  DEFINITION  OF. 

4.  Under  the  divorce  act.     See  RESIDENCE,  1. 

AdUIiTERY. 

5.  Row  shown,  and  sufficiency  of  proof.  Like  all  other  charges,  that 
of  adultery  may  be  established  by  circumstantial  evidence.  As  the 
parties  generally  use  every  effort  to  conceal  the  act,  courts  and  jurors 
are  compelled  to  determine  the  question  from  the  behavior  of  the 
parties  and  from  a  great  variety  of  circumstances,  which,  if  consid- 
ered  singly,  would  be  insufficient,  but  when  taken  together,  maj^  be 
amply  sufficient  to  prove  the  charge.  It  is  sufficient  if  the  evidence, 
when  considered  together,  convinces  the  mind  that  the  charge  is  true. 
Daily  v.  Daily,  329. 

6.  Where  the  evidence  showed  that  the  defendant,  in  a  suit  brought 
by  the  wife  for  divorce,  had,  on  many  occasions,  been  shut  up  alone 
in  the  room  of  a  woman  generally  reputed  to  be  unchaste,  no  expla- 
nation being  given  for  the  doors  being  locked  and  all  entrance  to  the 
house  being  barred ;  that  he  visited  her  almost  daily,  in  the  absence 
of  her  husband,  on  no  apparent  business ;  that  he  paid  her  money,  fre- 
quently met  her  at  an  eating  house,  and  had  frequent  rides  with  her: 
Held,  that  these  and  other  circumstances  proved,  tending  to  support 
the  charge,  unexplained,  fully  justified  the  jury  in  finding  that  defend- 
ant was  guilty  of  the  charge  of  adultery.     Ibid.  339. 

7.  In  a  suit  by  a  wife  for  a  divorce,  on  the  ground  of  adultery,  the 
court  instructed  the  jury,  in  substance,  that,  in  determining  the  ques- 
tion of  adultery,  they  might  properly  consider  the  evidence  as  to  de- 
fendant keeping  the  company  of  lewd  women,  and  the  circumstances 
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attending  it  as  proved,  where  there  was  proof  that  defendant  kept  the 
company  of  women  whose  character  for  chastity  was  bad :  Held.,  that 
there  was  no  error.     Daily  v.  Daily,  329. 

8.  So,  an  instruction  that  the  jury  might  consider  the  evidence  as 
to  the  character  of  the  women,  and  if,  from  tlie  evidence,  they  believe 
it  bad,  that  was  suflBcient  on  that  point,  was  held  no  error,  because 
■harmless  as  well  as  useless.     Ibid.  329. 

9.  And  an  instruction  that  if,  from  the  whole  evidence,  a  reasonable 
man  could  not  say  that  he  believed  the  oflense  had  not  been  commit- 
ted,  the  jury  should  find  the  charge  proved,  was  held  to  have  been 
awkwardly  drawn  and  slightly  inaccurate ;  but  as  it  was  evident  it 
could  not  have  misled  the  jury  when  considered  with  those  given  for 
the  defendant,  it  was  not  sutEcient  to  justify  a  new  trial.     Ibid.  829. 

Stjfpiciency  op  proofs. 

10.  Presumption.  Where  the  record  in  a  suit  for  divorce  failed  to  show 
that  the  evidence  upon  which  the  decree  was  based  was  preserved,  the 
judge's  certificate  not  purporting  to  contain  all  the  evidence,  but  the 
decree  recited  that  the  court  heard  evidence  which  satisfied  him  as  to 
the  truth  of  the  bill:  Held,  that  this  court  would  presume  that  the 
court  heard  oral  proof  in  addition  to  the  master's  report.  Bowman  v. 
Bowman,  75. 

PBESERVINa  PROOFS  IN  THE  RECORD. 

11.  It  is  not  necessary  to  preserve,  in  the  record  of  a  divorce  suit, 
the  proofs  heard  by  the  court  on  a  decree  pro  confesso.  It  is  enough 
that  the  court  finds  the  allegations  of  the  bill  to  be  true  when  the  con- 
trary is  not  shown.     Ibid.  75. 

Alimony. 

12.  Whether  an  allowance  proper.  Where  the  husband  had  pur- 
chased a  house  and  lot,  and  caused  the  same  to  be  couvej^ed  to  his 
wife  during  coverture,  expecting  to  use  the  same  with  his  wife,  it  not 
appearing  how  much  of  the  funds  used  in  payment  arose  from  the 
labor  and  earnings  of  the  wife,  and  the  court,  after  decree  of  divorce 
at  the  suit  of  the  wife  for  the  adultery  of  the  husband,  decreed  the 
house  and  lot  as  alimonj^:  Held,  that  this  court  was  not  prepared  to 
say  there  was  any  error.    Daily  v.  Daily,  329. 

13.  Modifying  decree.  Where  future  circumstances  render  it  neces- 
sary, a  decree  for  alimony  may  be  changed  and  modified  by  the  court. 
Ibid.  329. 

DOWEK. 

Well  op  the  husband. 

1.  Creating  a  chnrgeupon  the  dower  of  his  widow.  In  giving  property 
\o  a  legatee  or  devisee,  the  testator  may  impose  upon  the  gift  such 
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burdens  as  he  may  choose,  and  they  will  become  binding  if  the  gift 
is  accepted,  but  the  testator  can  not,  by  his  will,  create  a  charge  upon 
the  dower  of  his  widow  where   she  takes  nothing  under  the  will 
Mowbry  et  al.  v.  Mowbry  et  al.  383. 

EJECTMENT. 

Whether  the  action  will  lie. 

1.  Subsequent  purchaser  from  mortgagor  notmade  a  party  on  foreclosure. 
Where  a  subsequent  purchaser  from  a  mortgagor  is  not  made  a  party 
to  a  suit  to  foreclose,  his  rights  will  remain  unaffected  by  the  decree- 
but  his  right  will  be  simply  to  redeem,  not  to  bring  ejectment.  K(^ 
gour  V.  Wood,  345. 

EMINENT  DOMAIN. 

Taking  private  property  for  public  use. 

1.  Mode  of  assessment  of  dam-ages  where  private  property  is  taken  for 
public  use  since  the  adoption  of  the  constitution  of  1870.  The  statute  in 
force  at  the  adoption  of  the  constitution  of  1870  providing  for  the 
taking  of  private  property  for  the  purposes  of  a  public  road,  so  far  as 
it  authorized  the  commissioners  of  highways,  or  three  supervisors  of 
the  county,  on  appeal  from  the  decision  of  the  commissioners,  to  as- 
sess the  damages  that  a  party  would  sustain  by  reason  of  the  construc- 
tion of  a  public  road  across  his  premises,  was  repealed  and  rendered 
inoperative  by  the  thirteenth  section  of  Article  2  of  that  instrument, 
which  provides  that  "private  property  shall  not  be  taken  or  damaged 
for  public  use.  without  just  compensation,"  and  "such  compensation, 
when  not  made  by  the  State,  shall  be  ascertained  by  a  jury,  as  shall 
be  prescribed  by  law."  And  the  assessment  of  such  damages  by  the 
commissioners  or  supervisors  in  a  ijroceeding  commenced  after  the 
adoption  of  the  new  constitution,  would  be  void,  notwithstanding 
there  was  then  no  mode  "prescribed  by  law"  for  the  ascertainment  of 
the  compensation  by  a  jury,  as  required  by  the  constitution.  Kine  v. 
BefenbaugJh  e^  aZ.  291. 

Summoning  a  special  jury. 

2.  In  vacation — construction  of  act  of  1872.  A  petition  to  condemn 
the  right  of  way  for  a  railroad,  under  the  Statute  of  Eminent  Do- 
main of  1873,  Avas  presented  to  the  county  judge  in  vacation,  on 
the  12th  of  July,  who  thereupon  indorsed  an  order  setting  the 
case  for  hearing  on  the  24th  of  July,  and  directing  the  clerk  to  issue 
a  summons,  returnable  on  that  day.  The  clerk  so  issued  the  summons, 
and  also  a  venire  for  a  jury,  returnable  on  the  same  day.  The  regular 
term  of  the  court  began  on  the  15th  of  July,  and  continued  until 
after  the  34tli,  when  the  damages  were  assessed  by  the  special  jury. 
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It  was  contended  that  the  case  should  have  been  tried  by  the  reg- 
ular jury,  because  it  was  in  fact  heard  in  terna  time,  which  posi- 
tion was  based  on  the  first  few  words  of  section  6  of  the  statute.  The 
section  reads  as  follows :  "Incases  fixed  forbearing  in  vacation,  it 
shall  be  the  duty  of  the  clerk,"  etc.,  proceeding  to  provide  for  sum- 
moning a  jury:  ^eM,  that  this  language  should  be  construed  with 
reference  to  the  fact  that  the  hearing  is  fixed  and  the  order  therefor 
made  in  vacation,  and  not  with  reference  to  the  day  appointed  for  the 
hearing,  the  construction  being  as  if  the  statute  read  :  "In  cases  fixed 
in  vacation  for  hearing."  Haslam  et  al.  v.  Galena  and  Soutliern  Wis- 
consin Railroad  Go.  353. 

Op  the  mode  op  selecting  a  jtiet. 

3.  Challenge  to  the  array.     See  JURY,  2 

Measure  of  damages. 

4.  What  matters  may  be  considered  in  fixing  damages  where  private 
property  is  taken  for  public  use.    See  MEASURE  OF  DAMAGES,  5,  6. 

ERROR. 

Error  cured  by  an  instruction. 

1.  On  the  trial  of  an  issue  of  adultery,  in  a  suit  by  the  wife  against 
the  husband  for  divorce,  the  court  allowed  the  wife  to  read  to  the  jury 
the  deposition  of  the  husband,  taken  by  her,  but  afterwards  instructed 
them  to  disregard  it,  and  to  find  for  the  defendant,  unless  they  found 
the  charge  established  by  other  clear,  satisfactory  and  convincing 
proof:  Held,  that  the  question  of  the  competency  of  the  husband  as 
a  witness  for  his  wife  would  not  be  considered  by  this  court,  inas- 
much as  the  jury  wei'e  instructed  to  disregard  the  evidence  in  respect 
thereto.     Daily  v.  Daily,  329. 

Error  will  not  always  reverse.      See  PRACTICE  IN  THE  SU- 
PREME COURT,  2. 

ESTOPPEL. 

As  to  existence  of  a  corporation. 

1.  Where  a  party  had  contracted  with  others  as  an  incorporated 
religious  society,  and  afterwards  brought  suit  against  them  as  a  cor- 
poration, he  was  held  to  be  estopped  from  denying  their  corporate  ex- 
istence.   Lombard  v.  Chicago  Sinai  Congregation,  477. 

To  DENY  LEGALITY  OF  SALE. 

2.  By  a  municipal  corporation.  Where  the  city  of  Chicago,  under 
the  powers  conferred  by  its  charter,  sold  a  tract  of  land  for  the  non- 
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payment  of  a  special  assessment,  received  the  purchase  mone}'',  and, 
through  its  proper  officer,  made  a  deed  for  the  land  sold,  to  the  pur- 
chaser, and  the  city  afterwards  purchased  the  same  land  of  the  origi- 
nal owner,  and  the  purchaser  sued  the  city,  in  ejectment,  to  recover 
the  land :  Held,  that  as  the  city  did  not  profess  to  sell  the  land  as  its 
own  for  a  valuable  consideration,  and  made  no  covenants  upon  which 
the  purchaser  could  rely,  the  city  was  not  estopped  from  denying  the 
regularity  and  legality  of  the  proceedings.  Bohy  v.  City  of  GMcago, 
447. 

To  DENY  OWNERSHIP. 

3.  Where  a  contractor  for  the  'building  of  a  house  claims  to  ie  the 
owner — lohether  he  is  estopped  from  afterwards  denying  it,  as  against  a 
second  suh- contractor  seeking  a  mechanic's  lien.    See  LIENS,  16. 

Where  a  trustee  improperly  yields  up  securities. 

4.  Whetlier  estopped  from  claiming  siLhrogation  after  ieing  compelled 
to  pay  tie  debt.     See  SUBROGATION,  2. 

To  deny  a  dedication.    See  DEDICATION,  2. 

EVIDENCE. 

Parol  evidence. 

1.  To  vary  the  terms  of  an  indorsement.  Where  a  promissoiy  note 
is  indorsed  in  blank,  parol  evidence  is  inadmissible,  as  between  the 
indorser  and  indorsee,  to  prove  the  contract  which  was  in  fact  made 
at  the  time  of  the  indorsement,  and  which  such  blank  indorsement 
was  intended  to  consummate.  There  is  in  such  case,  in  legal  contem- 
plation, written  over  the  name  of  the  indorser  the  extent  and  character 
of  his  undertaking,  which  can  not  be  varied  by  parol,  ^eattie  v. 
Brown,  Exr.  360. 

Sworn  statements  of  a  party. 

2.  In  another  proceeding.  In  an  action  against  a  carrier  for  non-de- 
livery of  corn  within  proper  time,  whereby  the  corn  was  damaged,  and 
therefore,  as  alleged  by  the  plaintiff,  rejected  by  the  government,  witli 
whqm  he  had  a  contract  for  the  sale  of  a  lot  of  corn,  the  defendant 
gave  in  evidence  a  petition  filed  by  the  plaintiff  in  the  Court  of  Claims 
at  Washington,  signed  and  sworn  to  by  him,  stating  certain  facts  af- 
fecting his  right  of  recovery  in  the  pending  suit,  and  the  petition 
thus  shown  was  received  as  true.  Illinois  Central  R.  R.  Co.  v.  Cobb, 
Christy  &  Co.  143. 

Proof  of  handwriting. 

8.  By  comparison.  Tlie  rule,  as  announced  in  the  case  of  Jumpertz 
V.  Tlie  People,  31  111.  375,  that  the  genuineness  of  handwriting  can  not 
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be  proved  or  disproved  by  allowing  the  jury  to  compare  it  with  other 
writing  of  the  party  proved  or  admitted  to  be  genuine,  does  not  apply 
where  the  writing,  with  which  it  is  sought  to  compare  that  claimed 
as  not  genuine,  is  properly  in  evidence  and  pertinent  to  the  case. 
Broiston  v.  CaMll,  356. 

4.  As,  where,  in  an  action  of  assumpsit  for  money  claimed  to  be 
due  the  plaintiff,  the  defendant  introduced  in  evidence,  for  the  pur- 
pose of  showing  his  non-indebtedness,  various  receipts  given  him  by 
the  plaintift',  one  of  which  the  plaintifl'  denied  he  ever  executed,  it 
was  held  proper  for  the  court,  in  determining  whether  such  receipt 
was  genuine,  to  compare  it  with  the  others  admitted  to  be  genuine. 
Ibid.  356. 

Copy  of  record  of  corporation. 

5.  Admissible  in  suit  against  stockholders.  In  a  suit  against  a  stock- 
holder of  a  manufacturing  company  organized  under  the  act  of  1857, 
to  charge  him  for  the  payment  of  a  debt  incurred  by  the  companj^,  the 
court  admitted  in  evidence  a  copy  of  the  license  recorded  in  the  books 
of  the  companj^  to  prove  the  incorporation  of  the  company,  which 
was  objected  to  as  secondary  evidence:  Held,  that  the  books  contain- 
ing the  record  of  the  license,  being  a  record  of  the  company,  was  bind- 
ing upon  the  stockholders,  and  was  properly  admitted  in  evidence. 
Culver  V.  Third  National  Bank  of  Ghicago,  528. 

Foreign  record. 

6.  In  a  proceeding  by  quo  warranto,  the  respondent,  whose  right 
to  continue  to  exercise  the  functions  of  an  office  was  questioned, 
pleaded  that  the  relator,  who  claimed  to  have  been  elected  as  his  suc- 
cessor, was  an  alien,  and  the  latter  replied  his  naturalization,  to  prove 
which  he  gave  in  evidence  a  copy  of  the  recoi-d  of  a  criminal  court  in 
the  State  of  Missouri ;  but  the  copy  was  simply  certified  by  the  clerk, 
with  the  seal  of  the  court  attached.  There  was  no  certificate  of  the 
presiding  judge  of  the  court,  nor  was  it  shown  the  court  had  jurisdic- 
tion. The  copy  was  not  admissible  in  evidence.  Brackett  v.  The  Peo- 
ple ex  rel.  McQowan,  170. 

Burden  op  proof. 

7.  As  to  terms  of  settlement  between  partners.  "Where  a  new  partner- 
ship was  formed  between  A  and  B,  on  bill  for  an  account  by  A  against 
B,  it  was  alleged  that  B  had  agreed  with  A  that  the  new  firm  was  to 
make  payment  to  the  creditors  of  the  prior  firm  of  which  A  was  a 
member.  The  testimony  of  A  and  B  was  contradictory  as  to  this  agree- 
ment, and  there  was  no  corroborating  proof  of  either :  Held,  that  the 
burden  of  proof  was  on  A  to  establish  this  fact.  Norman  v.  Hudles- 
ton,  12. 
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Counter  affidavits. 

8.  On  application  to  vacate  decree.  On  motion  to  vacate  a  decree  of 
divorce  on  the  ground  that  defendant  had  no  knowledge  of  the  pen- 
dency of  the  suit,  and  never  appeared  or  authorized  her  appearance  to 
be  entered :  Held,  that  counter  affidavits  were  properly  received  to 
contradict  the  affidavit  of  the  defendant  offered  in  support  of  the  mo- 
tion. Such  proceedings  are,  to  a  great  extent,  governed  by  the  rules 
in  chancery  cases.    Bowman  v.  Bowman,  75. 

Sufficiency  of  proof. 

9.  To  estaMish  a  charge  of  adultery,  in  a  »uit  for  divorce.  See  DI- 
VORCE, 5  to  9. 

Admissions. 

10.  Admissions  in  a  suit,  iy  the  attorney — how  far  binding  on  his 
client.    See  ATTOENEY  AT  LAW,  1,  2,  3. 

Preserving  evidence  in  chancery.     See  CHANCERY,  31,  22. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Bills  op  exceptions. 

1.  Necessity  thereof.  In  an  attachment  proceeding,  commenced  be- 
fore a  justice  of  the  peace,  a  party  was  garuisheed  as  having  property 
and  effects  in  his  hands  belonging  to  the  defendant  in  the  attachment, 
and  at  the  trial  before  the  justice  a  judgment  was  rendered  against 
him  as  such  garnishee.  The  party  failed  to  take  an  appeal  from  the 
judgment  of  the  justice,  in  the  ordinar^^  way,  but  removed  the  case 
to  the  circuit  court,  on  a  writ  of  certiorari  issued  on  a  petition  filed 
under  the  provisions  of  the  statute.  In  the  circuit  court,  the  plaintiff 
in  the  attachment  entered  a  motion  to  quasli  the  petition  and  writ, 
and  dismiss  the  appeal,  for  the  reasons  tliat  the  appeal  could  have 
been  taken  in  the  ordinary  way  under  the  statute,  and  that  the  petition 
was  defective,  in  not  stating  facts  sufficient  to  justify  the  court  in  as- 
suming jurisdiction.  Upon  appeal  to  this  court,  the  bill  of  excep- 
tions showed  that  the  motion  to  quash  was  made,  but  did  not  show 
that  the  circuit  court  ever  acted  on  it,  or  if  it  did,  tbat  any  exception 
was  taken  to  its  ruling :  Held,  tliat  tlie  action  of  the  court  on  the  mo- 
tion was  not  subject  to  review,  for  the  reason  that  such  motions  and 
exceptions  only  become  a  part  of  the  record  by  being  incorporated  in 
the  bill  of  exceptions.     Thompson  v.  White,  314. 

EX  POST  FACTO  LAW. 

What  constitutes. 

1.  An  ex  post  facto  law  is  one  whicli  renders  an  act  punisliable  in 
a  manner  in  wliicli  it  was   not   punishable  when  it  was    committed, 
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whether  by  personal  or  pecuniary  penalties.     Wilson  v.  Ohio  and  3fis 
sissippi  Railroad  Go.  542. 

2.  Of  an  act  changing  penalty.  Where  the  law  in  force  at  the  time 
6f  the  commission  of  an  act,  or  omission  of  duty,  alfixed  a  penalty  of 
$50,  as  the  exact  measure  of  punishment,  and  this  was  subsequently 
amended  by  fixing  a  discretionary  penaltj^  not  exceeding  $100,  with  a 
saving  clause  in  the  amendatory  act,  that  it  should  not  apply  to  suits 
then  pending  under  the  prior  law,  except  as  to  the  penaltj^  which  was 
made  to  apply  to  suits  then  pending:  Held.,  that  so  much  of  the  sav- 
ing clause  which  sought  to  change  the  punishment  and  apply  the 
same  to  existing  suits  for  the  penalty,  was  an  ex  post  facto  law,  and 
void.     Ibid.  543. 


FEES  AND  SALARIES. 

Special  laws  est  relation  thereto. 

1.  Abrogated  ly  constitution  of  1870.  The  last  clause  of  section  11 
article  10  of  the  constitution  of  1870,  abrogated  all  special  laws  relat- 

'  ing  to  fees  of  township  and  county  officers,  in  force  at  the  time  of 
the  adoption  of  that  instrument,  and  required  that  such  officers  should 
receive  only  such  fees  as  were  provided  by  laws  of  general  operati(jn 
throughout  the  State,  until  the  meeting  of  the  first  general  assembly 
thereafter.     Ghance  v.  County  of  Ma/)-ion,  66.  ^ 

2.  Revivor  of  general  fee  laws.  It  seems  that  the  effect  of  this  clause 
was  not  only  to  repeal  all  such  special  laws  in  particular  counties, 
but  also  to  revlA^e  in  such  coitnties  the  general  fee  bill  laws  of  the 
State  until  the  legislature  should  revise  these  laws  when  they  came 
to  classify  the  counties  according  to  population.     Ibid.  66. 


3.  Section  12  of  article  10,  considered  in  connection  with  section  10. 
The  twelfth  section  of  the  same  article  of  the  constitution,  which 
provides  that  all  laws  fixing  the  fees  of  State,  county  and  township 
officers,  shall  terminate  with  the  terms  respectively  of  those  who 
might  be  in  office  at  the  meeting  of  the  first  general  assembly  after 
the  adoption  of  the  constitution,  and  gives  the  legislature  the  right 
to  reduce  the  fees  of  existing  officers,  is  not  in  conflict  with  the  last 
clause  of  section  10  of  same  article.  Section  10  repealed  all  special 
laws,  while  section  12  was  intended  -to  do  away  with  the  genei'al  lawa 
on  the  subject  of  fees  for  such  officers  at  the  end  of  their  terms  of 
office.     Ibid.  66. 

Salary  of  judges  op  Superior  Court  of  Cook  county. 

4.  Tinder  the  new  constitution.  Under  the  present  constitution,  the 
judges  of  the  courts  of  record  in  Cook  county  were  to  receive  the 
same  compensation  provided  for  by  the  laws  in  force  at  the   adoption 


INDEX.  595 


FEES  AND  SALARIES. 

Salaky  op  judges  op  superior  court  op  Cook  county.     Continued. 

of  that  instrument  until  after  the  adjournment  of  tlie  first  session  of 
the  general  assembly  after  the  same  had  been  adopted,  which  was, 
from  the  State  $1000,  from  Cook  county  f  1500  and  judge's  fees.  After 
the  adjournment  of  the  first  session  of  the  general  assembly,  the  State 
was  required  to  pay  the  judges  of  the  Superior  Court  of  Cook  county 
the  same  salary  as  was  paid  to  circuit  judges,  which  was  $3000  per 
annum,  payable  quarterly.  The  first  legislature  convened  January  4, 
1871,  and  on  April  17,  1871,  adjourned,  to  meet  again  on  November 
15,  1871.  Between  the  two  last  named  days,  two  special  sessions  were 
called  by  the  Governor,  at  both  of  which  the  legislature  adjourned 
sine  die.  On  November  15, 1871,  it  again  convened,  and  continued  in 
session  until  April  12,  1872,  when  it  adjourned  without  day:  .ffeZfZ, 
that  the  salary  of  $3000  for  the  judges  of  the  Superior  Court  to  be 
paid  by  the  State  did  not  take  eflect  until  after  April  12,  1872,  and 
that  prior  to  that  time  they  could  only  receive  the  compensation  pro- 
vided by  the  laws  on  the  subject  in  force  at  the  adoption  of  the  con- 
stitution— that  day  being  the  adjournment  of  the  first  general  assem- 
bly, within  the  meaning  of  the  constitutional  provision.  People  ex 
rel.  Jameson  v.  The  Auditor,  82. 

County  superintendents  of  schools. 

5.  Of  their  compensation  provided  iy  the  act  of  1867 — whether  affected 
by  the  new  constitution.  The  per  diem  allowance  to  count}'  superin- 
tendents of  schools,  provided  by  the  act  of  1867,  may  be  regarded  as 
compensation,  and  not  as/ees,  in  the  sense  in  which  the  latter  word  is 
used  in  the  eleventh  section  of  the  tenth  article  of  the  constitution  of 
1870;  so  that  section  of  the  constitution  does  not  operate  to  repeal 
the  act  of  1867  fixing  such  compensation.  Board  of  Supervisors  of 
Jefferson  County  v.  Johnson,  149. 

Liability  op  counties. 

6.  For  sJier iff"' s  fees  in  criminal  cases.     See  COUNTIES,  1,  2,  3. 


FENCES. 
Sufficiency  op  fences. 

1.  To  maintain  trespass  for  animals  breaking  into  inclosure.  In  a 
suit  by  the  occupant  of  an  inclosed  field  to  recover  damages  of  the 
defendant  for  injuries  to  crops,  etc.,  by  defendant's  cows,  in  breaking 
through  the  fence  inclosing  the  field,  the  court  instructed  tlie  jury 
that,  before  any  recovery  could  be  had  for  damages  for  the  trespass 
of  stock  in  breaking  into  an  inclosure  and  destroying  corn  therein,  it 
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must  be  proved  that  the  fence  was  at  least  five  feet  in  height  from  the 
ground:  Held,  that  the  court  erred  in  so  instructing  the  jury.  Scott 
V.  Wirshing,  103. 

3.  The  law  is  that  an  action  ma}^  be  maintained  for  the  trespass  of 
cattle,  if  the  plaintift''s  fence  is  good  and  sufficient ;  and  its  sufficiency 
must  be  determined  by  the  jury  from  the  evidence.     Ibid.  102. 

Statute  relating  to  partition  fences. 

3.  Section  14  of  the  cliapter  entitled  "  luclosures  and  Fences,"  K. 
Stats.  1845,  requiring  fences  to  be  at  least  five  feet  high,  has  reference 
solely  to  partition  fences  between  adjoining  owners,  and  has  no  appli- 
cation to  an  outside  fence.     Ibid.  102. 


FORCIBLE  DETAINER. 
Whether  the  action  will  lie. 

1.  By  landlord  against  a  sub-tenant.  Under  the  act  of  1845,  and  the 
act  of  1865  amendatory  thereof,  where  the  lessee  of  premises  has  sub- 
let a  portion  of  the  same,  and  afterwards  forfeits  his  own  lease  by 
non-payment  of  rent,  and  is  evicted,  an  action  of  forcible  detainer  will 
lie  by  the  landlord  against  the  sub-tenant  to  recover  possession  of  the 
portion  of  the  premises  held  by  him.    Patchell  et  al.  v.  Johnston,  305. 

2.  Nor  would  it  change  the  legal  relations  of  the  parties  in  any 
waj^  so  as  to  aftect  such  a  suit,  that  the  landlord  had  consented  to*  the 
sub-letting.     Ibid.  305. 

FOREIGN  RECORD. 
In  what  manner  to  be  authenticated.    See  EVIDENCE,  6. 

FORFEITURE. 

As  between  vendor  and  purchaser. 

For  failure  to  pay  installment  of  purchase  money.  See  CHAN- 
CERY, 20. 

FORMER  ADJUDICATION. 

Whether  a  bar  to  subsequent  suit. 

1.  The  owners  of  a  quarter  of  land  being  indebted  to  A,  gave  him 
five  promissory  notes,  maturing  in  from  one  to  five  years   from  a 
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certain  day  after  their  date,  secured  by  a  deed  of  trust  on  tlie  land.  Sub- 
sequently, B  purchased  the  quarter  by  deed  from  the  owners  subject 
to  the  incumbrance,  and  sold  and  conveyed  the  east  half  thereof  to  C. 
The  first  and  part  of  the  second  note  being  paid,  B  executed  to  C  a 
mortgage  on  the  west  half  of  the  land  to  secure  the  payment  of  the 
third  note  to  A,  so  as  to  protect  C  against  the  same.  This  mortgage 
not  having  been  recorded,  B  sold  and  conveyed  his  part  of  the  quarter 
to  D.  B  having  failed  to  pay  the  third  note,  C  procured  an  assign- 
ment of  all  the  unpaid  notes  to  himself,  and  was  proceeding  to  have 
the  west  half,  or  the  land  of  D,  sold  for  their  payment.  D  filed  his 
bill  in  chancerj^  against  C  and  others  for  relief,  and  a  decree  was  ren- 
dered finding  that  C  was  the  owner  of  the  last  four  of  the  notes,  and 
the  amount  due  thereon,  and  apportioned  the  same  upon  the  lands  of  C 
and  D  respectivelj-.  C,  in  his  answer,  set  up  that  D's  land  was  liable 
for  the  whole  sum  due  on  these  notes,  but  failed  to  disclose  or  insist 
on  his  mortgage  from  B  as  to  the  third  note.  Subsequently  to  this 
decree,  E  having  purchased  the  west  half  with  notice  of  the  unre- 
corded mortgage,  as  it  was  claimed,  C  filed  his  bill  against  him  and 
B  to  foreclose  his  mortgage :  Held,  that  the  prior  decree  between  the 
parties  then  in  interest,  having  fully  adjusted  their  equities,  was  a  bar 
to  the  bill  to  foreclose.    Briscoe  v.  Lloyd  et  al.  33. 

3.  C,  having  in  his  answer  charged  that  the  land  of  D  was  liable 
for  the  payment  of  all  the  unpaid  notes,  had  a  clear  right  to  introduce 
his  mortgage  to  charge  it  w-ith  the  whole  of  the  third  note,  and  to 
relieve  his  own  land  from  any  portion  of  it,  the  question  of  which 
piece  of  land  was  liable  for  its  satisfaction  being  directly  in  issue. 
But  even  if  this  mortgage  was  not  admissible  under  his  answer,  he 
should  have  set  up  the  defense  in  that  suit  in  his  answer,  and  having 
failed  to  do  so  when  afi"orded  an  opportunity,  he  was  precluded  from 
afterwards  asserting  his  lien.     Ibid.  33. 

3.  As  to  release  of  homestead  Mnding  on  parties  and  privies.  A  bill 
to  foreclose  a  mortgage  given  by  husband  and  wife  charged  that  they 
had  released  all  their  right  of  homestead  in  the  premises,  and  the 
decree  which  was  rendered  on  their  default  found  the  fact  to  be  as 
charged,  though  it  was  not  true  in  point  of  fact.  The  premises  were 
sold  by  the  master  under  this  decree,  after  which  the  children  of  the 
mortgagors  filed  their  bill  to  set  aside  the  sale,  on  the  ground  that  the 
exemption  liad  not  been  released:  Held,  that  the  former  adjudication 
was  conclusive,  not  only  upon  the  mortgagors,  but  upon  the  complain- 
ants as  privies  succeeding  or  claiming  under  them,  and  that  such  bill 
was  properly  dismissed.     Clubb  et  al.  v.  Wise,  157. 


c 
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FORMER  DECISIONS. 

Pleas  of  pailxire  and  want  of  consideration. 

1.  Of  their  requisites.  As  to  what  extent  the  case  of  Poole  v.  Van- 
landinghcmi,  Breese,  (Beecher's  Ed.)  47,  is  overruled  by  Stacker  et  al.  v. 
Hewitt,  1  Scam.  207,  see  Honeyman  v.  Jarms,  369. 

Plea  to  the  jurisdiction. 

2.  By  a  corporation.  A  plea  to  the  jurisdiction  by  a  corporation 
aggregate,  which  is  incapable  of  personal  appearance,  must  purport 
to  be  by  attorney.  The  case  of  Mineral  Point  Railroad,  Go.  v.  Keep, 
22  111.  9,  upon  that  question,  was  overruled  by  the  case  of  Nixon  et  al. 
V.  Southwestern  Ins,  Go.  47  ib.  444.  Nispel  v.  Western  Union  Railroad 
Go.  311. 

Proof  op  handwriting. 

3.  By  comparison.  The  rule,  as  announced  in  the  case  of  Jump&rtz 
v.  The  People,  21  111.  375,  that  the  genuineness  of  handwriting  can  not 
be  proved  or  disproved  by  allowing  the  jury  to  compare  it  with  other 
writing  of  the  party  proved  or  admitted  to  be  genuine,  does  not  apply 
where  the  writing,  with  which  it  is  sought  to  compare  that  claimed 
as  not  genuine,  is  properly  in  evidence  and  pertinent  to  the  case. 
Brohston  v.  Gahill,  356. 

Slander — characterizing  the  offense. 

4.  There  was  no  point  involved  in  the  case  of  McGlurhin  ^.Ewing, 
43  111.  288,  calling  for  an  elementary  definition  of  verbal  slander,  and 
that  given  by  the  court  is  not  supported  by  the  authorities,  and  the 
language  used  in  the  opinion  which  characterized  the  offense  as  in- 
famous, must  be  regarded  as  used  through  inadvertence,  and  as  consti- 
tuting a  mere  oMter  dictum.    Holmes  v.  Holmes,  294. 


FRAUD. 

Fraudulent  representations. 

1.  As  distinguished  from  mere  expressions  of  opinion.  A  party  de- 
siring to  purchase  a  farm,  and  being  in  such  a  crippled  condition  that 
he  could  not  himself  go  to  examine  one  he  heard  was  for  sale,  dis- 
patched several  members  of  his  familj'  for  that  purpose,  who,  after 
seeing  the  farm,  reported  favorably.  Not  satisfied  with  their  opinions, 
the  party  wishing  to  purchase  sent  for  the  owner  to  visit  him,  with 
the  view  to  learn  all  the  facts  from  him.  The  two  had  been  soldiers 
in  the  late  war  of  the  rebellion,  and  the  owner  of  the  farm  was  a  min- 
ister of  the  gospel,  and  the  one  proposing  to  purchase  appealed  to  him 
"as  a  christian,  a  gentleman  and  a  soldier,"  to  tell  him  the  truth,  tell- 
ing him  he  should  rely  whollj-  on  his  representations  in  making  the 
trade.    The  owner,  assuring  the  other  party  he  would  not  deceive  him, 
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thereupon  made  false  statements  as  to  the  selling  price  of  laud  in  that 
locality ;  false  statements  as  to  the  condition  and  quality  of  the  fences 
on  his  farm,  and  as  to  the  quantity  of  rails  upon  the  ground,  and  as 
to  the  sufficiency  of  timber  on  the  laud  to  fence  the  whole  tract,  and 
knew  these  statements  were  false  when  he  made  them.  The  sale  was 
consummated  on  the  faith  of  the  statements  so  made :  Held,  the  state- 
ments were  not  mere  expressions  of  opinion  on  the  part  of  the  vendor, 
but  were  fraudulent  representations,  of  which  the  purchaser  could 
avail  in  a  proper  proceeding,  in  his  defense.  White  et  al.  v.  Suther- 
land, 181. 

Matters  op  opinion. 

2.  Whether  relieved  against  in  equity.  But  if  the  statements  made 
under  such  circumstances  were  mere  matter  of  opinion,  equity  would 
relieve  against  them  as  a  contrivance  of  fraud  in  cases  of  familiar  re- 
lation or  confidence,  or  where  the  other  party  had  justly  reposed  upon 
and  had  been  misled  by  it,  or  where  a  party  knowingly  placed  confi- 
dence in  another  and  acted  upon  his  opinion,  believing  it  to  be  hon- 
estly expressed.     Ibid.  181. 

FrAITDIILENT  SAI.E. 

3.  Bights  and  remedies  of  the  purchase^'.  In  all  cases  of  fraud  upon 
the  part  of  the  vendor,  the  vendee,  who  alone  has  the  right  to  claim  a 
rescission,  may  remain  silent  and  bring  his  action  to  recover  damages 
for  the  fraud,  or  may  rely  on  it  by  way  of  defense  to  the  action  of  the 
vendor,  although  there  has  been  full  acceptance  of  the  property  with 
knowledge  of  its  defects.  An  affirmance  of  the  contract  by  the  ven- 
dee with  such  knowledge,  merely  extinguishes  his  right  to  rescind  the 
sale.     His  other  remedies  remain  unimpaired.     Ibid.  181. 

4.  So,  where  a  purchaser  of  land  relied  upon  the  fraudulent  repre- 
sentations of  the  vendor  in  making  the  purchase,  making  a  partial 
payment  of  the  purchase  money,  but  after  he  discovered  the  fraud,  ex- 
ecuted his  notes  for  the  balance  and  a  mortgage  on  the  premises  to  se- 
cure the  same,  it  was  Tield,  that,  while  such  acquiescence  or  affirmance 
of  the  contract  on  the  part  of  the  purchaser  might  operate  to  dejarive 
him  of  the  right  to  rescind  for  the  fraud,  yet,  upon  bill  to  foreclose  the 
mortgage,  he  had  the  clear  right  to  recoup  the  damages  occasioned 
thereby.    Ibid.  181. 

5.  Nor  was  it  essential  to  such  right  of  recoupment  that  he  should 
have  asserted  it  before  paying  any  of  the  notes.  He  might  then  have 
resisted  the  payment,  but  was  not  obliged  to  do  so.  He  might  delay 
until  proceedings  were  commenced  to  foreclose,  and  then  present  his 
claim  for  dama2;es.     Ibid.  181. 
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GARNISHMENT. 

Against  whom  it  wtll  lie. 

1.  The  treasurer  of  a  municipal  corporation  is  not  liable  to  the 
process  of  garnishment  in  respect  to  any  money  held  by  him  in  vir- 
tue of  his  official  authority.     Tribel  v.  Golbum,  376. 

2.  As,  where  there  was  due  a  policeman  of  the  city  of  Peoria  the 
sum  of  $55,  as  salary,  and  his  account  had  been  audited,  and  the  city 
treasurer  had  the  monej^  in  his  hands,  applicable  to  its  payment,  and 
nothing  remained  to  be  done  but  to  pay  the  money  over,  it  was  held, 
that  the  treasurer  was  not  liable  as  garnishee  in  respect  of  the  money 
due  the  policeman.     Ibid.  376. 

HIGHWAYS. 

Duty  and  liability  of  munioipal  corporations. 

1.  Negligence  in  not  having  repaired  sidewalk.  Where  a  fire  had 
destroyed  eleven  buildings  in  a  city,  and  greatly  damaged  the  side- 
walk in  front  of  the  same,  which  was  of  plank,  so  that  the  same  was 
almost  impassable,  and  the  plaintiff,  who  was  far  advanced  in  life, 
not  more  than  ten  days  after  the  fire,  in  attempting  to  reach  his  prem- 
ises, which  had  been  burned,  fell  and  sustained  serious  bodily  in- 
jury, the  officers  of  the  city  having  erected  a  temporary  fence  to  pre- 
vent persons  from  falling  into  the  excavations  wliere  the  buildings 
formerly"  stood,  and  it  not  appearing  that  there  was  any  suitable 
weather  for  repairing  the  walk  before  the  accident :  Held,  under  the 
circumstances,  that  the  city  was  not  guiltj^  of  negligence  in  not  re- 
pairing the  walk  in  so  short  a  period  of  time.     City  of  Centralia  v. 

'  Krouse,  19. 

2.  Degree  of  care  required,  to  amoid  liability.  A  municipal  corpo- 
ration is  not  liable  for  every  accident  that  may  occur  within  its  lim- 
its.  Its  officers  are  uot  required  or  expected  to  do  everj'  possible 
thing  that  human  energy  or  ingenuity  can  do  to  prevent  the  happen- 
ing of  accidents  or  injur}^  to  the  citizen.  When  they  have  exercised 
a  reasonable  care  in  that  regard,  they  have  discharged  their  duty  to 
the  public.     Ibid.  19. 

3.  Time  to  repair.  Wliere  the  sidewalk  in  a  city  is  damaged  by 
fire  or  other  calamity,  and  rendered  dangerous  to  pass  over,  and  there 
is  a  good  and  safe  walk  on  the  other  side  of  the  street,  there  can  be 
no  just  cause  of  complaint  until  a  reasonable  time  shall  elapse  in 
which  the  citj^  can  make,  or  cause  the  property  owners  to  make,  the 
necessary  repairs.     Ibid.  19. 

4.  Contributory  negligence.  Where  the  sidewalk  in  a  city  was  i-en- 
dered  almost  impassable  by  fire,  so  that  tlte  danger  of  passing  over 
was  apparent  to  every  one,  and  there  was  a  safe  walk  on  the  other  side 
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of  the  street,  and  the  plaintiff,  being  far  advanced  in  years,  attempted 
to  pass  over  the  damaged  walk  in  daylight,  knowing  its  condition,  and 
that  it  was  covered  with  sleet  and  ice,  when  he  might  easily  have 
avoided  it,  and  in  so  doing  fell  and  was  injured:  Reld,  in  a  suit  by 
him  against  the  city,  that  the  injury  must  be  attributed  to  his  own 
folly  and  culpable  negligence.     Gity  of  Gentralia  v.  Krouse,  19. 

5.  Defect  not  discoverable.  This  case  is  distinguishable  from  one 
where  an  injury  is  received  from  a  defect  in  the  sidewalk  that  could 
not  readily  be  discovered,  and  where  there  is  nothing  that  would  put 
one  on  his  guard.     Ibid.  19. 

JURISBICTION  in  CHANCERY. 

6.  In  respect  to  liighways.     See  CHANCERY,  18, 19. 

Illinois  Central  Railroad  Company. 

7.  Of  its  power  to  change  higliways  intersecting  its  road.  See  CHAN- 
CERY, 18. 

HOMESTEAD. 

Release  by  the  wife. 

1.  -Whether  sufflcie7it.  Where  a  husband  and  wife  executed  amort- 
gage  on  premises  occupied  by  them  as  a  homestead,  which  contained 
in  its  body  a  formal  release  of  the  homestead  right,  but  in  the  certifi- 
cate of  acknowledgment,  which  was  in  the  ordinary  form,  showing 
that  she  had  relinquished  her  dower  only:  Held,  that  the  mortgage 
was  inoperative  to  release  the  homestead  right,  because  the  wife  had 
failed  to  acknowledge  that  she  specifically  released  the  right.  Clubb 
et  al.  V.  Wise,  157. 

Rights  of  children. 

3.  Goneluded  by  acts  of  parents.  During  the  life  of  the  parents,  the 
children  have  no  vested  interest  in  the  homestead,  and  the  parents 
may  release  the  right,  or  put  an  end  to  it  by  abandonment  and  their 
children  can  assert  no  right  therein  adversely  to  the  acts  of  their 
parents.  Whatever  concludes  the  parents  from  asserting  the  right,  and 
thereby  deprives  them  of  it,  will  in  like  manner  affect  their  children 
who  succeed  them.    Ibid.  157. 

Former  adjudication. 

3.  As  to  release  of  homestead,  binding  on  parties  and  privie».  See 
FORMER  ADJUDICATION,  3. 
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HUSBAND  AND  WIFE. 

Property  of  the  latter. 

Wliether  liable  for  the  husband'' $  debts.    See  MARRIED  WOMEN 
2  to  9. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 

Op  its  power  to  change  highways. 

Which  intersect  its  road.     See  CHANCERY,  19. 

INJUNCTIONS. 

When  injunction  will  lie. 

1.  To  restrain  the  collection  of  a  void  judgment  under  color  of  process. 
Where  the  statutory  mode  of  service  of  process  was  not  pursued  so 
as  to  give  a  justice  of  the  peace  jurisdiction  of  the  defendants,  and 
he  proceeded  to  render  judgment  by  default  and  issued  execution 
thereon,  upon  which  a  levy  was  made  and  the  property  advertised  for 
sale,  which  facts  were  set  forth  in  a  bill  for  injunction  by  the  defend- 
ant against  the  justice  of  the  peace,  constable  and  plarntifls,  to  re- 
strain the  sale  and  perpetuallj^  enjoin  the  collection  of  the  judgment: 
Held,  that  the  facts  disclosed  entitled  the  complainants  to  have  the 
judgment  and  execution  perpetually  enjoined.  Q-rand  Tow&)'  Mining, 
Manufac.  and  Trans.  Go.  v.  Schirmer  et  al.  106. 

In  respect  to  illegal  taxation. 

2.  To  restrain  the  application  of  money  collected  under  an  illegal  as 
sessment  by  a  municipal  corporation.  The  action  of  the  board  of 
supervisors  of  Livingston  county  in  authorizing  the  issue  of  the  bonds 
of  the  county  for  the  purpose  of  securing  the  location  of  the  State 
Reform  School  in  the  township  of  Pontiac,  in  that  county,  in  accord- 
ance with  the  act  of  1869,  providing  for  aid  from  municipal  corpora- 
tions in  the  erection  of  that  institution,  was  illegal  and  void,  the 
legislature  having  no  power,  under  the  constitution,  to  authorize  such 
corporations  to  levy  a  tax  for  such  purposes.  And,  no  matter  in 
whose  hands  such  bonds  may  be,  where  a  tax  has  been  levied  and 
collected  for  their  payment  or  for  the  payment  of  the  accruing  in- 
terest thereon,  the  county  treasurer  may  be  restrained  from  applying 
the  money  so  collected  to  such  purpose.  Such  money  is  the  property 
of  the  tax-payers,  and  justice  requires  it  should  be  refunded  to  them 
Board  of  Supervisors  of  Livingston  county  v.  Weider,  427. 

Mat  issue  on  Sunday. 

3.  A  writ  of  injunction  may  lawfully  issue  on  a  Sunday,  when,  to 
prevent    irreparable   injury  to  property,  an  imperious  necessity  de- 
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mands  the  prompt  interposrtion  of  chancery.*    Lmigabierv.  Fairhury^ 
Pontiac  and  Northwestern  R.  R.  Go.  243. 


INSTRUCTIONS. 

Of  their  requisites. 

1.  Should  ie  based  iqwn  the  evidence.  In  a  suit  against  a  railroad 
company  to  recover  damages  for  the  killing  of  a  person  by  one  of  its 
trains  at  a  public  crossing,  the  court  instructed  the  jury  that  it  was 
gross  negligence  for  the  engineer  not  to  observe  a  person  or  stock  on 
or  near  the  track,  at  a  road  crossing,  for  eighty  or  a  hundred  yards 
before  reaching  such  point,  when  he  could,  by  proper  diligence,  have 
readily  done  so.  The  fact  was,  that  the  deceased  was  traveling  along 
side  of  the  track,  in  the  same  direction  with  the  approacliing  train, 
and  the  evidence  failed  to  show  that  if  the  train  was  running  at  a 
moderate  rate  of  speed,  it  could  have  been  stopped  in  time,  after  the 
deceased  got  upon  the  track,  so  as  to  prevent  a  collision :  Held,  that, 
while  the  instruction  stated  the  abstract  proposition  of  law  correctly, 
it  was  not  justified  in  this  case,  and  was  calculated  to  mislead,  as  the 
jury  could  interpret  it  as  assuming  that  the  engineer  had  omitted 
some  duty  in  this  respect,  which  did  not  appear  from  the  evidence. 
Ohicago,  Burlington  and  Quiney  Railroad  Go.  v.  Van  Patten.,  Admx.  510. 

2.  When  great  accuracy  is  required.  In  that  class  of  cases  sound- 
ing in  damages,  where  the  evidence  is  conflicting,  and  presents  a  dif- 
ficult issue,  especially  where  the  facts  are  calculated  to  touch  upon 
the  feelings  and  sympathies,  the  jury  ought  to  be  most  accurately  in- 
structed. The  instructions  in  such  cases  should  be  clear  and  concise, 
and  calculated  to  assist  the  jury  in  coming  to  just  conclusions. 
Ibid.  510. 

3.  Need  not  he  repeated.  In  an  action  of  trespass  to  recover  dam- 
ages from  the  owner  of  cattle  which  broke  into  the  close  of  the  plain- 
tiif,  where  the  court  had,  at  the  instance  of  the  plaintiff",  instructed 
the  jury  that  the  fence  was  good  and  sufficient  if  it  would  prevent 
the  breaking  in  of  stock  not  breachy,  it  was  not  error  to  refuse  another 
instruction  that  the  fence  was  sufficient  if  it  would  turn  ordinary 
stock.    The  first  stated  the  law  sufficiently.    Scott  v.  Wirshing,  103. 

INSURANCE. 

Construction  op  policy. 

1.  General  rule.  Equivocal  expressions  in  a  policy  of  insurance 
whereby  it  is  sought  to  narrow  the  range  of  the  obligations  insurance 

*See  act  of  March  25,  1874,  Gross'  Stat.  vol.  3.  p.  236  ;  Eev.  Stat.  1874,  p.  581,  giving  tlie 
power  to  issue  an  injunction  on  Sunday. 
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companies  profess  to  assume,  are  to  be  interpreted  most  strongly 
against  the  company.  Gommercial  Insurance  Gompany  v.  Mobinson, 
265. 

2.  Gonstruetion  of  a  clause  in  respect  to  loss  by  explosion.  An  insur- 
ance policy  provided  that  the  company  should  not  be  liable  "for  any 
loss  or  damage  by  fire  caused  by  means  of  an  invasion,  insurrection, 
riot,  civil  commotion  or  militarjr  or  usurped  power;  *  *  *  ^or 
for  any  loss  caused  by  the  explosion  of  gunpowder,  camphene  or  any 
explosive  substance,  or  explosion  of  any  kind:"  Held,  that,  by  a 
proper  construction  of  the  latter  clause,  the  company  was  not  thereby 
exempted  from  liability  for  losses  by  fire  caused  by  explosion,  but 
only  from  liability  for  losses  caused  by  explosion.     Ibid.  265. 

3.  Appointment  of  appraisers — duty  of  tJie  assured.  An  insurance 
policy  contained  the  following  provision:  "When  personal  property 
is  damaged,  the  assured  shall  forthwith  cause  it  to  be  put  in  order, 
*  *  *  and  shall  cause  an  inventory  to  be  made  and  furnished 
to  the  company,  of  the  whole,  naming  the  quantity,  quality  and  cost 
of  each  article.  The  amount  of  sound  value  and  of  damage  sliall  then 
be  ascertained  by  appraisal  of  each  article  by  competent  persons  (not 
interested  in  the  loss  as  creditors  or  otherwise,  nor  related  to  the  as- 
sured or  sufferers),  to  be  mutually  appointed  by  the  assured  and  the 
company;  their  report  in  writing  to  be  made  «  *  *  The 
company  reserves  the  right  to  take  the  whole  or  any  part  of  the  arti- 
cles at  their  appraised  value ;  and  until  such  proofs,  *  *  *  ^re 
produced,  and  examinations  and  appraisals  permitted  by  tlie  claim- 
ant, the  loss  shall  not  be  payable."  A  loss  occurring,  the  assured  fur- 
nished to  the  company  an  inventorj^  of  the  goods  burned  or  injured, 
with  which  the  company  expressed  dissatisfaction,  but  made  no  ofier 
to  have  appraisers  appointed:  Held,  that,  though  the  company  might 
have  insisted  on  the  appointment  of  appraisers,  the  assured,  when  he 
furnished  the  inventory,  did  what  the  policy  required  him  to  do,  and 
it  was  not  incumbent  on  him  to  move  further  in  the  matter.  Ibid. 
265. 


INTEREST. 

Whether  kecoverable. 

1.  Vexatious  and  unreasonable  delay  in  payment.  Wliere  demand 
was  repeatedly  made  by  a  depositor  for  his  money  from  the  bank,  and 
ten  years  elapsed  after  the  deposit  of  the  money,  it  was  held,  that  the 
delay  of  payment  was  vexatious  and  unreasonable,  and  interest  should 
be  allowed  on  the  account.    Jassoy  <&  Go.  v.  Horn,  379. 


INDEX.  605 


INTEREST.     Continued. 
From  what  time  to  be  computed. 

2.  In  suit  in  chancery  against  an  administrator  for  mal-administra- 
tion  in  neglecting  to  redeem  lands  of  the  estate.  See  ADMINISTRA- 
TION OF  ESTATES,  5. 

JUDGMENTS. 

Jtjdgment  upon  penal  bond. 

1.  Form  thereof.  In  an  action  of  debt  on  a  penal  bond,  the  verdict, 
if  in  favor  of  tlie  plaintiff,  should  specify  the  debt  and  damages,  and 
judgment  should  be  rendered  for  the  debt  to  be  satisfied  by  the  pay- 
ment  of  the  damages  and  costs.     Caldwell  et  al.  v.  Richmond,  30. 

Whether  judgment  final. 

2.  An  order  granting  a  new  trial  in  an  action  of  ejectment,  under 
the  statute,  is  not  a  final  judgment,  and,  therefore,  can  not  be  reviewed 
in  the  supreme  court  upon  appeal  or  writ  of  error.  Williams  et  al.  v. 
LaValle,  110. 

Judgment  on  demurrer. 

3.  Whether  it  should  he  final.  Where  there  are  several  pleas,  and  a 
demurrer  is  overruled  to  one  of  them,  which  answers  the  whole  de- 
claration and  is  in  bar  of  the  action,  if  the  plaintiff"  elects  to  stand  by 
his  demurrer,  the  defendant  is  entitled  to  final  judgment.  Bissell  et  al. 
V.  City  of  Kankakee,  249. 

JURISDICTION. 

Op  the  county  court  of  LaSalle  coxinty. 

1.  Jurisdiction  thereof  under  act  of  1872.  By  the  act  of  1872,  ex- 
tending the  jurisdiction  of  county  courts,  it  is  provided  that,  "in  ad- 
dition to  the  jurisdiction  now  conferred  by  law  on  the  county  courts 
of  this  State,  they  shall  hereafter  have"  certain  other  jurisdiction: 
Held,  that  this  act  must  be  construed  in  the  light  of  the  29th  section 
of  article  6  of  the  constitution  of  1870,  which  provides  "that  all  laws 
relating  to  courts  shall  be  general  and  of  uniform  operation,  and  the 
organization,  jurisdiction,  powers,  proceedings  and  practice  of  the 
same  class  or  grade  *  *  »  *  shall  be  uniform,"  and  in  so 
construing  it,  by  the  words  in  the  act,  "in  addition  to  the  jurisdiction 
now  conferred  by  law,"  must  be  meant  such  jurisdiction  as  had  there- 
tofore been  conferred  on  county  courts  by  general  and  not  special 
laws.  And  when  the  act  of  1872  went  into  force,  the  county  court  of 
LaSalle  county  had  no  longer  the  right  to  exercise  the  extended  juris- 
diction conferred  upon  it  by  the  special  act  of  1865.  Blake  et  al.  v. 
Peckham,  362. 
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Suit  by  a  town  for  its  own  benefit. 

2.  Jurisdiction  of  justice  residing  in  the  town.  Where  a  suit  is 
brouglit  by  a  town  before  a  justice  of  the  peace  within  the  town,  con- 
trary to  the  provisions  of  section  6  of  article  13  of  the  township  organ- 
ization law,  prohibiting  the  town,  where  the  suit  is  brought  for  its 
benefit,  from  suing  before  a  justice  residing  within  the  same,  the  pur- 
chaser of  property  of  the  defendant,  sold  by  virtue  of  an  execution 
issued  on  a  judgment  rendered  in  such  suit,  acquires  no  title  by  his 
purchase,  the  whole  proceeding  before  the  justice  being  void  for  want 
of  jurisdiction  of  the  subject  matter.    Heagle  et  al.  v.  Wloeeland,  423. 

-  Want  op  jurisdiction. 

3.  How  taken  advantage  of.  Where  the  facts  necessary  to  give  the 
court  jurisdiction  are  stated  in  a  bill  for  divorce,  which  are  denied 
by  answer,  the  question  of  jurisdiction  becomes  one  of  fact,  to  be  de- 
termined on  the  hearing,  and  is  not  waived;  and  when,  during  the 
progress  of  the  trial,  the  want  of  jurisdiction  clearly  appears,  it  is  the 
duty  of  the  court  to  dismiss  the  bill.     Way  v.  Way,  406. 

4.  When  it  may  be  taken  advantage  of.  Where  a  justice  of  the  peace 
attempts  to  exercise  a  jurisdiction  given  by  special  laws  which  have 
been  abrogated  by  the  constitution  of  1870,  upon  an  appeal  from  his 
judgment  to  the  circuit  court,  advantage  maybe  taken  of  his  want  of 
jurisdiction  after  the  trial  in  the  circuit  court,  and  upon  a  motion  for 
a  new  trial — the  objection  being  one  that  is  not  waived  by  not  sooner 
taking  advantage  of  it.     Taylor  v.  Smith,  445. 

In  a  suit  for  divorce. 

5.  Residence  of  the  complainant.     See  DIVORCE,  1,  2. 

Justices  of  the  peace. 

6.  Of  their  jurisdiction  under  special  laws,  since  the  constitution  of 
1870.     See  JUSTICES  OF  THE  PEACE,  1. 

JURY. 

Competency  op  juror. 

1.  Having  bet  upon  the  result  of  the  trial — incompetency  as  a  ground 
for  a  new  trial.  In  a  suit  at  law,  where  the  verdict  was  in  favor  of  the 
defendant,  the  plaintiff  made  a  motion  for  anew  trial  upon  the  ground, 
supported  by  affidavit,  that  one  of  the  jurors  who  sat  on  the  trial  of 
the  cause  had  made  a  bet  of  a  neck-tie  that  the  result  of  the  cause 
would  be  in  favor  of  the  defendant,  which  fact  was  unknown  to  the 
plaintiff  until  after  the  trial:  ^eM,  that  the  juror  was  incompetent, 
and,  although  he  made  affidavit  that  he  went,  upon  the  jury  without 
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bias  or  prejudice  for  or  against  either  side,  the  law  must  deem  it  other- 
wise, aud  regard  the  wager  as  implying  a  bias,  and  the  objection  be- 
ing unknown  until  after  the  trial,  and  of  so  peculiar  a  character  that 
the  court  could  not  say  that,  by  the  exercise  of  reasonable  diligence, 
it  might  have  been  discovered  before  the  trial  and  availed  of  as  a  cause 
of  challenge,  it  might  be  made  available  as  the  ground  for  a  new  trial, 
and  the  motion  should  have  been  allowed.    Essex  v.  MoPherson,  349. 

CHAIiliEN&E  TO  THE  ARRAY. 

2.  Of  the  mode  of  selecting  a  jury  to  assess  damages  for  right  of  way, 
under  act  of  1872.  In  a  proceeding  under  the  act  of  1872  to  condemn 
land  for  a  right  of  way  for  a  railroad,  the  party  whose  laud  was  sought 
to  be  condemned  objected  to  the  array  of  jurors,  and  supported  his 
challenge  by  an  affidavit  showing  that  the  64  jurors  were  all  selected 
from  four  out  of  32  towns  in  the  county ;  that  these  four  towns  were 
greatly  interested  in  behalf  of  the  road,  and  that  one  of  the  jurors 
was  a  stockholder  aud  two  of  them  not  freeholders,  as  required  by  the 
special  statute.  The  affidavit  further  showed  that  a  large  number  of 
the  inhabitants  of  the  four  towns  from  which  the  64  persons  were 
chosen  were  subscribers  to  the  stock,  and  that  many  had  given  the 
right  of  way:  Held,  that  the  facts  set  up  in  the  affidavit  not  being- 
controverted,  showed  that  the  64  persons  from  whom  the  jury  was  to 
be  drawn  had  been  unfairly  selected  by  the  clerk,  and  that  they  fur- 
nished sufficient  reasons  for  allowing  the  challenge.  Haslam  et  al.  v. 
Galena  and  Southern  Wisconsin  Sailroad  Go.  353. 

Summoning  a  special  jury. 

3.  In  vacation,  to  assess  damages  for  a  right  of  way — construction  of 
act  of  1872.     See  EMINENT  DOMAIN,  2. 

Eminent  domain. 

4.  Mode  of  assessing  damages  on  taking  private  property  for  public 
use,  since  the  constitution  of  1870.     See  EMINENT  DOMAIN,  1. 

Irregularity  in  swearing  jury. 

5.  When  objection  thereto  should  be  made.    See  PRACTICE,  4. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction  under  special  laws. 

1.  Since  the  constitution  of  1870.  After  the  adoption  of  the  consti- 
tution of  1870,  a  justice  of  the  peace  of  Will  county  could  no  longer 
exercise  the  extended  jurisdiction  conferred  by  the  si^ecial  act  of 
March  7,  1867,  but  could  only  exercise  jurisdiction  to  the  same  extent 
as  conferred  upon  justices  of  the  peace  by  the  general  law  of  the  State 
in  that  regard.     Taylor  v.  Smith,  445. 
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LANDLORD  AND  TENANT. 

Forcible  detainer. 

Whether  the  action  will  lie  in  famr  of  landlord  against  a  sub-tenant. 
See  FORCIBLE  DETAINER,  1,  2. 

La  SALLE  COUNTY,  COUNTY  COURT  OF 

Its  jtorisdiction. 

Under  act  of  1872.     See  JURISDICTION,  1. 

LAW  AND  FACT. 

Who  shall  decide. 

1.  Instructions  should  not  assume  facts  to  be  proven,  which  are  in 
dispute.    Holmes  v.  Holmes,  294. 

LIENS. 

Decree  in  favor  of  a  junior  or  equal  lien  holder. 

1.  Effect  of  a  decree  obtained  enforcing  the  equitable  lien  of  one  where 
there  are  others  holding  superior  or  equal  equitable  liens  who  are  not 
made  parties.  If  a  person  holding  an  equitable  lien  on  property  -were 
to  obtain  a  decree  enforcing  his  lien  without  making  a  superior  lieu 
holder  a  party  to  the  proceeding,  he  would  hold  subject  to  the  supe- 
rior lieu  as  though  he  had  not  obtained  his  decree,  or  if  he  failed  to 
make  an  equal  equitable  lien  holder  a  party,  they  would  hold  pre- 
cisely as  they  did  before  the  decree;  and  a  court  of  equity  will  recog- 
nize and  enforce  the  rights  of  those  not  made  parties  the  same  as 
though  the  decree  had  not  been  rendered,  unless  a  sale  has  been  had 
under  it  and  the  rights  of  innocent  bona  fide  purchasers  have  inter- 
vened, which  will  in  some  cases  be  protected;  and  even  in  that  case 
the  person  obtaining  the  decree  would  be  required  by  a  court  of  equity 
to  recognize  the  equities  of  the  other  equal  lien  holders.  Clark  et  al. 
V.  Moore  et  al.  273. 

Mechanic's  lien. 

2.  Statute  strictly  construed.  The  act  of  1869  relating  to  the  lien 
of  mechanics  and  sub-contractors,  being  in  derogation  of  the  common 
law,  and  creating  benefits  and  privileges  not  conferred  on  other  cred- 
itors, must  be  strictly  construed;  and  persons  seeking  the  benefit  of 
such  statute  must  bring  themselves  clearly  within  its  provisions. 
Huntington  v.  Barton,  502. 

3.  Time  within  which  suit  must  be  brought.  When  a  sub-contractor, 
employed  by  the  original  contractor  to  do  certain  work  upon  a  build 
ing,  was  discharged  before  he  had  completed  his  contract,  on  the  15th 
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of  December,  and  lie  filed  his  petition  on  the  first  of  April  following, 
against  the  owner  of  the  building  and  the  contractor,  for  a  lien:  Held, 
that  the  petition  was  filed  too  late,  the  statute  making  the  lien  in  such 
case  continue  only  for  three  months  after  the  doing  of  the  work  or 
furnishing  of  the  materials,  except  when  suit  is  brought  within  such 
time.    Huntington  v.  Barton,  502. 

4.  Of  the  powers  of  the  court  in  enforcing  them.  In  carrying  into 
eftect  the  provisions  of  the  statute  in  relation  to  mechanic's  liens,  for 
the  purpose  of  securing  and  enforcing  the  rights  of  parties,  the  court 
has  the  same  power,  and  it  is  made  its  duty  under  the  statute,  to  adopt 
the  same  rule  of  decision  in  cases  of  like  character  applicable  to 
courts  of  chancery,  and  for  the  purpose  it  may  entertain  any  bill  or 
proceeding  and  render  any  decree  that  a  court  of  chancery  might. 
€la/rh  et  al.  v.  Moore  et  al.  273. 

'  5.  Jurisdiction  of  the  court  to  set  aside  a  former  decree.  Where,  in  a 
suit  to  enforce  a  mechanic's  lien,  a  party  who  held  a  lien  on  the  prop- 
erty as  a  material-man  was  not  made  a  party,  and  a  decree  was  ren- 
dered establishing  the  rights  of  the  other  lien  holders,  and  a  sale  was 
had  under  the  decree,  at  which  the  petitioners  became  the  purchasers 
of  the  property,  subject  to  the  right  of  redemption,  upon  the  filing  of 
a  petition  by  the  lien  holder  not  made  a  party  to  the  original  proceed- 
ing, it  was  ?ield,  that  his  rights  were  in  no  way  affected  by  the  decree 
or  the  sale,  and  the  court  had  power  to  afford  him  relief,  notwith- 
standing the  decree  and  sale,  and  establish  and  enforce  his  lien;  and 
so  long' as  the  title  to  the  property  remained  in  the  parties  to  the 
formei"  suit,  the  court  had  power  to  vacate  the  sale  and  order  the 
property  to  be  re-sold,  especially  when  it  was  shown  that  it  sold  for 
only  about  one-ninth  of  its  value.     Ibid.  273. 

6.  Of  the  rights  of  ixirties  on  setting  aside  a  former  decree.  When 
the  decree  and  sale  were  set  aside,  the  petitioner  was  then  at  liberty 
to  contest  the  amount  or  validity  of  any  or  all  of  the  liens  being  as- 
serted against  the  property  precisely  as  he  could  have  done  as  a  party 
to  the  original  proceeding.  If  the  allowance  by  the  former  decree  of 
too  large  a  lien  in  favor  of  any  one  of  the  claimants,  in  the  opinion 
of  the  petitioner,  endangered  any  portion  of  his  own  claim,  he,  for 
his  own  protection,  had^  the  right  to  resist  it  and  have  it  reduced  to 
its  just  amount.     Ibid.  273. 

7.  When  the  lien  attaches.  A  mechanic's  lien  attaches  from  the 
time  when  the  contract  is  made  to  make  the  improvement.  It  is  a 
secret  lien,  attaching  simply  by  furnishing  labor  or  materials  in  con- 
structing the  building.  The  laborer  or  material-man  is  required  to 
do  no  other  act  to  secure  his  lien ;  he  is  not  required  to  give  notice, 
to  record  liis  claim«or  do  any  other  act  to  render  his  lien  operative. 
Ibid.  273. 

39— 64th  III. 
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8.  Third  person  must  take  notice.  After  the  lien  has  attached,  all 
persons  deal  with  the  property  at  their  peril.  It  is  the  duty  of  those 
purchasing  or  taking  liens  on  the  property  to  ascertain,  as  best  they 
may,  whetlier  it  is  incumbered  with  mechanics'  liens,  and  they  take 
the  property  subject  to  such  liens.     Clark  et  al.  v.  Moore  et  al.  373. 

9.  Waiver  of  the  lien.  Where  a  laborer  or  material-man  receives 
security  collateral  to  the  property  improved,  whether  the  securitj-  be 
personal  or  a  mortgage  on  or  pledge  of  other  property  or  chose  in 
action,  the  law  presumes  that  it  was  intended  to  waive  or  release 
the  lien  on  the  premises,  but  an  effort  to  acquire  a  more  specific  and 
exclusive  lien  on  the  premises  improved  will  not  be  considered  as  a 
manifestation  of  such  an  intention.     Ibid.  273. 

10.  Nor  will  the  receiving  of  an  assignment  of  an  insurance  policy 
by  the  laborer  or  material-man,  without  evidence  that  he  received  it 
with  such  intention,  operate  as  a  release  or  waiver  of  his  lien.  Ibid. 
273. 

11.  Of  the  adjustment  of  different  liens.  In  a  proceeding  to  enforce 
a  mechanic's  lien,  where  there  are  prior  incumbrances  on  the  prop- 
erty in  the  shape  of  mortgages,  in  adjusting  the  rights  of  the  parties, 
any  enhanced  value  of  the  property  produced  by  the  payment  of 
money  by  the  owner  of  the  premises  for  labor  and  materials  furnislied 
by  others  than  the  parties  to  the  suit,  during  tlie  progress  of  the  im- 
provements, should  be  applied  first  to  the  satisfaction  of  the  mort- 
gages on  the  property,  and  if  any  portion  of  the  fund  thus  created 
should  remain,  it  should  then  be  applied  in  satisfaction  of  the  liens 
for  labor  and  materials.  And  the  same  rule  applies  as  to  such  en- 
hanced value  in  the  case  of  liens  created  by  mortgage  subsequent  to 
the  time  when  the  mechanic's  lien  attaches.     Ibid.  273. 

12.  Bights  of  an  incoming  partner.  In  a  proceeding  to  enforce  a 
mechanic's  lien,  in  which  there  were  two  petitioners,  it  was  alleged 
in  the  petition  that  one  of  the  petitioners,  by  virtue  of  a  special  con- 
tract, furnished  materials  to  the  defendant  to  be  used  in  the  erection 
of  a  building,  and  that  after  the  contract  was  nearly  completed  llie 
two  petitioners  formed  a  partnership,  not  as  to  materials  furnished, 
but  as  to  future  business,  and  then  a  small  quantity  of  materials  was 
furnished  to  the  defendant  by  the  firm.  The  jury  assessed  damages 
to  one  petitioner  at  a  certain  sum,  and  also  to  both  petitioners  at 
another  sum,  and  a  decree  was  rendered  upon  the  verdict:  Held.,  that, 
upon  the  allegations  of  the  petition,  the  decree  was  erroneous,  as  the 
goods  were  furnished  under  a  special  contract  with  one  person,  and 
the  formation  of  the  partnership  gave  to  the  incoming  partner  no  lien 
by  virtue  of  the  contract.  No  joint  lien  was  created,  and  the  court 
had  no  i)ower  to  declare  a  lien  in  favor  6f  the  partners.  Roberts  v. 
Gates  et  al.  374 
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13.  D.oes  not  apply  as  to  second  sub-contractor.  The  act  of  1869, 
which  gives  a  sub-contractor  performing  labor  or  furnishing  materials 
for  the  erection  of  a  building,  a  lien  thereon  for  the  value  of  such 
labor,  will  not  be  extended  by  construction  so  as  to  give  its  benefits 
to  a  sub-contractor  of  a  sub-contractor.     Rothgerher  v.  Dupuy,  452. 

14.  So,  where  a  contractor  for  the  building  of  a  house  employed 
another  to  do  the  work  for  him,  and  such  second  contractor  employed 
the  plaintiff,  who  performed  labor,  etc.,  and  then  brought  suit  against 
both  contractors  for  the  balance  due  him,  claiming  that  the  first  con- 
tractor was  to  be  treated  as  the  owner :  Held,  that  the  first  contractor 
was  not  liable  with  the  party  who  employed  the  plaintiff.     Ibid.  452. 

15.  In  such  a  case,  the  conduct  of  the  owner  of  the  building  in 
permitting  the  work  to  be  done  without  objection,  would  not  affect 
the  rights  of  the  parties  to  the  suit,  he  not  being  a  party  to  the  suit. 
Ibid.  452. 

16.  And  even  if  the  first  contractor,  in  such  a  case,  had  represented 
himself  as  the  owner  of  the  property  after  the  plaintiff  had  contracted 
with  the  second  contractor:  Held,  that  this  would  not  estop  him  from 
denying  ownership,  as  such  representation  could  not  have  misled  the 
plaintifi'  and  induced  him  to  perform  labor  on  the  faith  of  it.  Ibid. 
452. 

17.  Where  time  of  payment  is  not  in  one  year  from  completion.  To 
entitle  a  party  to  a  lien  under  the  statute,  the  time  of  completing  the 
contract  must  not  be  extended  for  a  longer  period  than  three  years 
from  the  time  of  entering  into  the  same,  nor  the  time  of  payment  be- 
yond the  period  of  one  year  from  the  time  stipulated  for  the  comple- 
tion thereof.    Beasley  et  al.  v.  Wetster,  458. 

18.  Contract  construed  as  to  time  of  payment.  Where  a  contract  for 
the  erection  of  a  building  provided  that  the  owner  should  pay  |560 
for  the  same,  as  follows:  $100  in  advance,  and  $10  per  month  until 
the  whole  of  the  balance  was  paid,  with  10  per  cent  interest  on  all 
unpaid,  the  interest  and  $10  payments  to  commence  when  the  job  was 
completed,  and  insure  the  house  for  the  benefit  of  the  builder,  and 
assign  his  title  to  the  lot  to  the  builder,  after  the  expiration  of  one 
year,  for  the  security  of  the  balance  unpaid :  Held,  as  against  a  sub- 
sequent purchaser,  on  bill  to  enforce  a  lien,  that  the  last  payment  was 
not  to  become  due  within  one  year  from  the  completion  of  the  con- 
tract, and  consequently  no  lien  attached;  and  that  upon  the  failure 
of  the  owner  to  assign  his  title  to  the  lot  at  the  expiration  of  the 
year,  the  whole  of  the  debt  did  not  become  immediately  due,  such 
assignment  not  being  a  condition  to  the  extension  of  the  time  of  pay- 
ment.    Ibid.  458. 
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19.  For  moving  a  building.  Where  it  was  sought  to  establish  and 
enforce  a  mechanic's  lien  for  the  amount  due  the  petitioner  for  work 
done  in  moving  a  building  from  one  lot  to  another,  at  the  request  of 
the  owner,  the  defendant  in  the  petition  raising  the  building  up  and 
placing  posts  under  it,  and  the  petitioner  performing  no  other  labor 
except  in  the  moving  of  the  building,  it  was  held.,  that  such  a  case 
was  not  embraced  in  the  statute.    Stephens  v.  Holmes,  336. 

LIMITATIONS. 

Amendment — new  cause  op  action. 

1.  In  a  suit  against  a  railroad  company  to  recover  for  neglect  and 
delay  in  the  transportation  of  grain,  and  nou-deliverj^,  the  plaintiff 
filed  two  amended  declarations,  setting  up  shipments  of  corn  by  dif. 
ferent  persons  from  diflerent  places,  and  at  difi'erent  times  from  those 
in  the  original  declaration.  The  defendant,  to  these  new  counts, 
pleaded  the  statute  of  limitations — that  the  causes  of  action  did  not 
accrue  within  five  years  before  leave  was  given  to  file  such  counts, 
with  an  averment  that  they  set  up  new  causes  of  action,  The  court 
below  sustained  a  demurrer  to  the  pleas :  Held,  that  the  court  erred. 
Illinois  Central  Railroad  Co.  v.  Ct>&5,  Christy  &  Co.  128. 

2.  While  it  may  be  true  that  courts  should  be  liberal  in  allowing 
amendments  to  avoid  the  running  of  the  statute  of  limitations,  yet  it 
should  be  confined  to  cases  w^here  the  original  cause  of  action  is  re- 
stated. The  plaintifl"  can  not,  by  bringing  in  a  new  cause  of  action 
by  way  of  amendment,  avoid  the  bar  against  it.     Ibid.  128. 

Depositor's  bank  account. 

3.  When  barred  under  act  of  1849.  An  action  against  a  bank  on  an 
account  evidenced  by  the  entries  in  a  depositor's  bank  book,  is  not, 
under  the  statute  of  limitations  of  1849,  barred  until  the  lapse  of  six- 
teen years  after  the  cause  of  action  accrued.  Jassoy  &  Co.  v.  Horn, 
379. 

MAINTENANCE.     See  CHAMPERTY  AND  MAINTENANCE. 


MALICIOUS  PROSECU  riON. 

When  an  action  therefor  will  lie. 

1.     Where  a  party  procured  the  arrest  of  the  plaintiff  on  a  peace 
warrant,  and  from  his  evidence  on  the  examination  it  did  not  appear 
that  he  had  any  just  fear  of  personal  or  other  injury,  but  the  whole  of 
the  facts  showed  that  the  arrest  was  not  in  good  faith,  but  for  tlie  sin 
ister  purpose  of  getting  the  plaintitt"'s  wife  away  from  him ;  and  that 
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When  an  action  therefor  will  lie.    Gontinued. 

another  party  was  acting  with  him  in  trying  to  get  the  wife  away,  so 
that  the  two  were  conspiring  to  have  the  arrest  for  an  unlawful  pur- 
pose :  Held,  that  a  verdict  in  favor  of  the  plaintiff  against  the  defend- 
ants  for  f  250  must  be  sustained.    Kimmel  et  al.  v.  Henry,  505. 

Advice  of  counsel. 

2.  When  no  defense.  Where  the  parties  in  such  a  case  consulted  an  at- 
torney-at-law  prior  to  swearing  out  the  warrant,  who  drew  the  complaint 
and  prosecuted,  but  the  evidence  failed  to  show  that  the  attorney  was 
informed  of  the  facts :  Held,  in  view  of  the  bad  motive  shown,  that 
the  advice  of  the  attorney  afi'orded  no  defense.    Ibid.  505. 

MARRIAGE   LICENSE. 

When  may  be  issued. 

1.  Power  and  duty  of  county  clerk.  As  the  statute  has  conferred 
power  upon  the  clerk  to  ascertain  the  age  of  the  parties  sought  to  be 
married,  by  examining  the  parties  or  other  witnesses  under  oath,  which 
power  is  quasi  judicial,  it  follows  that  when  the  exercise  of  this  power 
is  properly  invoked  by  an  application  for  a  license,  and  the  same  hon- 
estly exercised  by  the  examination  of  either  of  the  parties  or  other  wit- 
ness on  oath,  and  the  evidence  produced  tends  to  prove  that  the  person 
whose  age  is  the  subject  of  inquiry  has  attained  his  or  her  majority, 
and  the  clerk  so  decides,  he  will  not  be  liable  to  the  statutory  penalty, 
although  he  may  have  decided  erroneously.     Gilbert  v.  Bone,  518. 

3.  The  jurisdiction  of  the  clerk  to  determine  the  majority  of  the 
parties  to  be  married  is  known  as  voluntary  in  contradistinction  to  con- 
tentious jurisdiction.  It  is  the  application  for  a  license,  either  by  or 
on  behalf  of  the  parties  to  be  married,  which  calls  the  power  into  ex- 
ercise, no  action  or  legal  process  being  necessary.  Therefore,  a  plea 
of  justification  showing  an  examination,  is  bad  in  substance  unless  it 
shows  that  jurisdiction  was  conferred  by  an  application.     Ibid.  518. 

3.  Age  of  parties,  how  to  be  ascertained.  The  statute  authorizing  the 
clerk  to  ascertain  the  age  of  those  seeking  a  marriage  license,  contem- 
plates a  personal  examination  on  oath  of  the  parties  proposed  to  be 
married,  or  other  witnesses.  A  plea  attempting  to  justify  by  showing 
that  the  clerk  acted  upon  the  affidavit  of  one  of  the  parties  in  deter- 
mining the  age  of  the  other,  is  bad  in  substance.     Ibid.  518. 

MARRIED  WOMEN. 

Power  to  execute  a  lease. 

1.  On  their  separate  real  estate,  without  consent  of  husband — construc- 
tion of  act  of  1861.     The  true  construction  of  the  act  of  1861  is,  that, 
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by  implication  at  least,  a  married  woman  lias  power  under  the  statute 
to  make  all  such  contracts  in  regard  to  her  real  estate  as  may  be  neces- 
sary to  its  full  and  complete  enjoyment.  And  under  this  power  she 
may  execute  ,in  her  own  name  a  lease  for  a  term  of  years  upon  any 
lands  which  she  may  own,  without  her  husband  joining  in  the  execu- 
tion or  consenting  thereto,  that  will  be  as  binding  during  coverture  as 
though  she  were  sole  and  unmarried.    Parent  v.  Gallerand,  97. 

Whetheb  property  liable  for  husband's  debts. 

2.  Where  a  married  woman  borrows  money  and  places  it  in  the 
hands  of  her  husband  to  be  by  him  invested  in  his  name  for  his  bene- 
fit, the  property  bought  with  such  money,  as  to  creditors,  will  belong 
to  the  husband,  and  be  liable  to  be  seized  for  his  debts.  Nelson  et  al. 
V.  Smith,  394. 

Of  their  earnings  under  act  op  1869. 

3.  Under  the  act  of  the  24th  of  March,  1869,  where  a  husband  de- 
serts his  wife  and  children,  all  the  earnings  of  the  wife,  together  with 
those  of  the  minor  children,  are  free  from  liability  for  the  debts  of  the 
husband.  After  the  abandonment,  the  wife,  in  supporting  and  caring 
for  the  minor  children,  must  be  held  entitled  to  their  earnings.  Hazel- 
baker  V.  Goodfellow,   238. 

4.  At  the  common  law,  the  earnings  of  the  wife  belonged  abso- 
lutely to  the  husband,  and  the  same  rule,  under  the  act  of  1869,  ap- 
plies where  the  labor  is  performed  for  the  husband  or  is  bestowed  on 
his  business  or  is  used  in  producing  the  products  of  his  business  or 
calling.     Ibid.  238. 

5.  But  where  the  labor  is  for  another  person  with  the  assent  of  the 
husband,  then  she  becomes,  under  the  statute,  absolutely  entitled  to 
receive  and  hold  the  earnings  from  such  labor,  whether  in  property 
or  money.    Ibid.  238. 

6.  If,  with  the  assent  of  the  husband,  the  wife  were  to  carry  on  any 
kind  of  business,  she  would  be  entitled  to  the  profits,  if  it  was  bona 
fide  hers,  and  there  was  no  intent  to  shield  the  husband's  property 
from  his  creditors.     Ibid.  288. 

7.  So,  the  husband  may,  if  the  transaction  is  not  tainted  with 
fraud,  permit  his  wife  to  raise  and  sell  grain,  stock  and  other  farm 
products,  so  as  to  entitle  her  to  receive  the  profits  free  from  liability 
for  the  debts  of  the  husband.     Ibid.  238. 

8.  A  married  woman  brought  an  action  of  replevin  to  recover 
about  five  hundred  bushels  of  corn  and  a  mule,  claimed  by  the  plain- 
tiff as  her  sole  property,  and  which  had  been  seized  under  an  execution 
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issued  on  a  judgment  against  her  husband.  Tlie  debt  for  which 
the  judgment  was  recovered  was  created  in  January,  1870.  The  plain- 
tifi'  and  her  husband  were  married  in  England  a  number  of  years  be- 
fore, and  had  lived  together  until  within  three  years  before  the  com- 
mencement of  the  suit,  in  May,  1872.  Until  that  time  the  husband  had 
been  the  head  of  the  family,  composed  of  the  wife  and  several  chil- 
dren. He  at  that  time  deserted  his  family,  saying  to  them  he  would 
support  himself,  and  they  must  do  the  same.  The  corn  was  planted 
and  cultivated  by  the  plaintift"  and  the  children  after  the  desertion,  she 
having  rented  the  ground,  and  paid  the  rent  on  which  it  was  grown. 
The  husband  at  no  time  ma"de  any  claim  to  the  property  replevied, 
and  he  contributed  no  more  than  a  few  days'  labor  in  the  cultivation 
of  the  corn,  for  which  he  was  hired  and  paid  by  his  wife  the  same  as 
any  other  hired  hand;  nor  did  he  incur  any  expense  or  liability  for 
the  cultivation  of  the  corn  or  the  rent  of  the  ground  on  which  it  was 
grown :  Held,  that,  under  the  act  of  1869,  the  wife  was  entitled  to  the 
corn,  free  from  the  debts  of  her  husband.  Hmelhaker  v.  Goodfellow, 
238. 

9.  The  mule  sought  to  be  recovered  was  from  a  mare  that  had  been 
received  in  exchange  for  a  horse  prior  to  1869.  The  horse  was  pur- 
chased by  the  husband  with  means  earned  by  the  wife  while  they 
lived  together,  and  before  the  enactment  of  the  24th  of  March,  1869, 
and  the  horse  thus  purchased  was  traded  for  the  mare  before  that  time : 
Held,  that  as  the  earnings  of  the  wife  prior  to  1869  belonged  to  the  hus- 
band, the  horse  purchased  with  such  earnings  was  his  property,  and 
also  the  mare  for  which  the  horse  was  traded,  and,  under  the  rule  that 
in  the  absence  of  some  agreement  or  contract  to  the  contrary  the  in- 
crease of  all  domestic  animals  belongs  to  the  owner  of  the  dam,  the 
mule  was  the  property  of  the  husband.     Ibid.  238. 

MEASURE  OF  DAMAGES. 

In  actions  for  slander. 

1.  And  herein,  of  exempla/i'y  damages.  In  an  action  for  verbal  slan^ 
der,  it  is  erroneous  for  the  court  to  instruct  the  jury  "that  malicious 
slander  is  an  infamous  offense,  for  which  the  law  allows  exemplary 
damages  to  be  given."  Such  a  mode  of  aggravating  vindictive  dama- 
ges, by  investing  the  act  with  which  the  defendant  is  charged  and  for 
which  the  suit  is  brought,  with  a  degree  of  turpitude  and  enormity 
which  the  law  neither  attaches  nor  recognizes  as  belonging  to  it,  is 
not  to  be  countenanced.    Holmes  v.  Holmes,  294. 

2.  Former  decision.  There  was  no  point  involved  in  the  case  of 
McGlurkin  v.  Eiuing,   43  111.  283,  calling  for  an  elementary  definitioa 


616  INDEX. 

MEASUKE  OF  DAMAGES.    In  actions  pok  slaOT)ER.    Continued. 

of  verbal  slander,  and  that  given  by  the  court  is  not  supported  by  the 
authorities,  and  the  language  used  in  the  opinion  which  characterized 
the  oflense  as  infamous,  must  be  regarded  as  used  through  inadvert- 
ence, and  as  constituting  a  mere  obiter  dictum.    Holmes  v.  Holmes,  294. 

3.  In  assessing  the  damages  in  such  an  action,  any  circumstances 
of  aggravation  or  in  mitigation  of  the  ottense  should  be  taken  into 
consideration.     Ibid.  294. 

4.  Nor  should  the  damages  be  assessed  merely  according  to  the  de- 
fendant's ability  to  pay;  for  whether  the  payment  of  the  amount  due 
to  the  plaintiff  as  compensation  for  the  injury  will  or  will  not  be  con- 
venient  to  the  defendant,  does  not  at  all  affect  the  question  as  to  the 
extent  of  the  injury  done,  which  is  the  only  question  to  be  determined. 
The  jury  are  to  inquire  not  what  the  defendant  can  pay,  but  what  the 
plaintiff  ought  to  receive.     Ibid.  294. 

Taking  peivate  property  for  public  use. 

5.  What  matters  maybe  considered  infixing  the  damages.  In  a  pro- 
ceeding to  condemn  land  for  the  use  of  a  railroad,  the  jurj'  are  enti- 
tled to  know  the  amount  of  land  taken;  how  it  affects  the  remainder; 
how  it  divides  the  farm,  in  case  of  farm  lands,  as  to  water,  pasturage, 
improvements,  etc. ;  and  also  the  danger  and  inconvenience  in  the  per- 
petual use  of  the  track  for  moving  trains  over,  and  what  iujurj-,  if 
any,  to  stock  kept  on  the  farm,  and  many  other  things  connected 
therewith  better  understood  and  better  to  be  explained  b}^  persons  of 
large  experience  in  such  matters,  and,  as  a  general  rule,  any  evidence 
that  tends  to  illustrate  these  various  subjects  is  admissible.  Hockford, 
Bock  Island  and  8t.  Louis  R.  B.  Co.  v.  McKinley,  338. 

6.  The  true  test  as  to  the  damages  to  be  paid  for  land  taken,  is  its 
market  value,  but  in  estimating  the  damages  reference  may  be  had, 
not  merely  to  the  uses  to  which  the  land  is  actually  applied,  but  its 
capabilities,  so  far  as  they  add  to  its  market  value,  may  also  be  taken 
into  consideration.  If  the  land  has  a  mine  under  its  surface,  that  fact 
may  be  considered  if  the  mine  adds  to  the  market  value  of  the  land, 
even  though  such  mine  has  never  been  used.  So  of  a  water  power, 
even  though  it  has  never  been  utilized.  Haslam  et  al.  v.  Galena  and 
Southern  Wisconsin  R.  B.  Co.  353. 

In  suit  against  carrier. 

7.  For  non-delivery  of  grain  in  proper  time.  Where  the  plaintiffs 
had  contracted  for  the  sale  of  corn  to  the  United  States,  at  Cairo,  at 
$1.50  per  bushel,  aud  lost  the  benefit  of  such  sale  on  account  of  the 
non-delivery  of  the  same  within  a  reasonable  time  after  shipment: 
Held,  that  if  the  managing  officers  of  the  railroad  compan}-,  upon 
whose  road  the  grain  was  shipped,  had  knowledge  that  the  corn  was 
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intended  for  the  government,  the  plaintiffs  were  entitled  to  recover  of 
the  company  on  the  basis  of  the  price  they  were  to  have  received  from 
the  United  States,  and  were  not  limited  to  the  market  value  of  corn  at 
Cairo.    Illinois  Central  Railroad  Co.  v.  Cobb,  Christy  &  Co.  128. 

8.  The  rule  as  between  vendor  and  vendee,  or  shipper  and  carrier, 
is,  that  where  the  article  is  destined  for  a  special  purpose,  that  fact 
should  be  communicated  to  the  vendor,  or  carrier,  if  it  is  to  be  made 
the  foundation  of  special  damages  against  them,  and  if  it  is  of  a  char- 
acter likely  to  afiect  the  action  of  the  vendor  or  carrier.     Ibid.  128. 

9.  Where  the  owner  of  corn,  shipped  to  him  at  Cairo,  had  sold  the 
same  to  the  government  at  $1.50  per  bushel,  which  was  more  than  the 
market  value  of  corn  at  that  place  at  the  time  when  it  should  have  ar- 
rived, the  rule  would  not  require  that  the  owner  should  communicate 
to  the  carrier  the  terms  of  the  contract  of  sale  in  order  to  recover  the 
contract  price  as  damages.  It  will  be  sufficient  if  the  carrier  knew 
the  corn  was  intended  for  the  government.     Ibid.  128. 

10.  But  when  the  government,  on  the  first  day  of  April,  notified 
the  shipper  that  it  would  receive  no  more  grain  after  the  tenth  of  that 
month,  under  the  contract,  good  faith  required  the  shipper  to  com 
municate  the  knowledge  of  this  fact  to  the  carrier,  if  he  expected  to 
hold  him  liable  for  the  contract  price  ou  corn  shipped  after  the  first 
of  April.  For  corn  shipped  after  the  lapse  of  a  reasonable  time  in 
which  to  give  this  notice  to  the  carrier,  the  owner  should  be  confined 
to  the  market  value  of  the  grain  at  the  place  of  destination  at  the  time 
when  it  should  have  been  delivered,  unless  such  notice  was  given. 
Ibid.  128. 

11.  In  the  same  case,  it  was  urged  that  plaintiffs  should  have  gone 
into  the  market  at  Cairo  when  the  shipments  failed  to  arrive,  and 
bought  corn  to  fill  their  conti-act,  and  not  having  done  so,  could  only 
recover  the  market  price :  Held,  that  the  law  made  no  such  require- 
ment.   Ibid.  128. 

12.  In  an  action  against  a  railroad  company  to  recover  damages  for 
non-delivery  of  corn  shipped  by  the  plaintiff,  within  proper  time,  so 
that  the  corn,  by  reason  of  the  delay  in  transportatioj],  became  dam- 
aged, and  was  therefore  rejected  on  its  arrival  at  the  place  of  destina- 
tion, by  the  party  to  whom  it  was  shipped  under  a  contract  of  pur- 
chase from  the  plaintiff,  it  appeared  the  plaintiff  had  re-sold  to  his 
vendor  such  portion  of  the  corn  as  might  be  thus  rejected,  at  the  same 
price  he  had  purchased  it  for:  Held,  the  measure  of  damages  in  the  suit 
against  the  carrier  was  the  contract  price  for  which  the  plaiutifl"  had 
sold  the  corn,  less  the  amount  received  by  him  on  his  re-sale  to  his 
vendor.    Illinois  Central  Railroad  Co.  v.  Gohh,  Christy  &  Co.  143. 
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13.  Where  the  plaintiff  in  such  case  had  other  corn  than  that  de- 
layed in  transportation,  at  the  place  of  destination,  sufficient  to  fill 
his  contract,  and  which  he  tendered  to  his  vendee,  but  which  the  lat- 
ter refused,  the  plaintiff  could  not  recover  damages  based  upon  the 
contract  price,  but  only  upon  the  market  value  of  the  corn  at  the  place 
of  destination.    Illinois  Central  Railroad  Co.  v.  Coil),  Christy  &  Go.  143. 

In  action  against  vendor  of  planing  machine. 

14.  For  non-delivery  of  the  same.  In  a  suit  to  recover  damages  for 
the  non-delivery  of  a  planing  machine,  it  appeared  the  plaintiff",  resi- 
dent in  Iowa,  came  to  the  defendant's  warehouse  in  Chicago  and  bought 
the  machine,  which  he  selected  with  reference  to  its  weight  and  finish. 
He  paid  $100  in  hand,  and  was  to  pay  $450  more  on  the  delivery  of 
the  machine  at  his  residence  in  Iowa.  The  contract  was,  that  he  was 
to  have  the  identical  machine  he  had  selected,  which  he  desciibed  in 
his  evidence  as  the  best  he  had  ever  seen.  The  defendant's  agent,  in 
charge  of  the  warehouse,  told  him  it  had  been  made  for  exhibition  at 
the  fair,  and  had  taken  the  premium.  This  was  about  February  14, 
1871.  The  machine  was  to  be  shipped  when  ordered,  but  defendant's 
agent  desired  to  keep  it  in  store  as  long  as  possible.  The  plaintiff  re- 
turned home  to  put  up  his  shafting  and  pullej's,  with  the  understand- 
ing that  he  was  to  send  for  the  machine  as  soon  as  he  should  be  ready 
to  put  it  up.  He  ordered  it  by  letter  on  the  13th  or  14th  of  March,  and, 
after  a  delaj^  of  fifteen  or  sixteen  days,  received  a  letter  from  Cincin- 
nati, saying  that  a  machine  had  been  shipped  for  him  to  Chicago.  He 
declined  to  receive  any  machine  except  the  one  he  had  bought,  and, 
on  the  12th  of  April,  came  to  Chicago  and  found  that  one  in  defend- 
ant's warehouse.  He  demanded  it,  but  the  agent  of  defendant  refused 
to  let  him  have  it,  and  on  the  12th  of  April  he  bought  another  ma- 
chine. On  the  trial  the  plaintiff  offered  to  prove  that  he  had  erected 
a  building  and  put  in  a  steam  engine  and  shafting  at  an  expense  of 
$5000,  with  a  view  to  the  use  of  this  machine ;  that  the  defendant  had 
notice  of  this  when  the  contract  was  made ;  that  it  all  lay  idle  for  thir- 
ty-five days,  in  consequence  of  defendant's  breach  of  his  contract: 
Held,  that  such  evidence  was  admissible;  that,  in  arriving  at  the  dam- 
ages which  the  plaintiff  was  entitled  to  recover,  he  should  be  allowed 
to  show  what  would  have  been  a  fair  rent  for  the  use  of  the  building 
and  machinery,  if  in  running  order,  during  the  time  they  lay  idle  in 
consequence  of  the  defendant's  refusal  to  deliver  the  machine,  though 
he  should  not  be  allowed  for  any  longer  time  than  was  reasonably 
necessary  for  supplying  himself  with  another  machine  of  similar 
character,  after  being  advised  of  the  defendant's  refusal  to  send  the 
machine  purchased.  Neither  should  he  be  allowed  anything  for  prob- 
able profits.    Benton  v.  Fay  &  Co.  417. 
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Limited  by  the  ad  damnum. 

15.  In  an  action  of  assumpsit,  it  was  lield  to  be  error  to  render  a 
judgment  upon  a  verdict  in  excess  of  the  damages  laid  in  the  declara- 
tion.   Kelley  v.  Third  National  Bank  of  Chicago,  541. 

MECHANIC'S  LIEN.     See  LIENS,  3  to  19. 

MORTGAGES. 

Breach  of  condition. 

1.  What  is  not  a  breach  of  a  peculiar  condition.  Where  A,  having 
a  supposed  claim  to  lands,  gave  B  a  power  of  attorney  to  prosecute 
the  same,  and  a  bond,  conditioned  that  he  would  give  B  one-half  of 
the  lands,  rents,  issues  and  profits  he  might  recover,  and  B  brought 
suit  for  the  redemption  of  the  lands,  in  A's  name,  which  was  dismissed 
by  the  circuit  court,  on  the  merits ;  and  A  thereupon  gave  B  a  mort- 
gage upon  the  lands,  conditioned  that  he  would  comply  with  the  con- 
ditions of  his  bond,  and  B  procured  a  reversal  of  the  decree  of  dis- 
missal, on  writ  of  error,  and,  before  the  cause  Avas  again  heard,  A 
conveyed  to  one  of  the  parties  to  the  suit,  and  agreed  to  dismiss  the 
same,  which  was  done :  Held,  on  bill  by  B  to  foreclose  his  mortgage 
and  for  redemption  from  the  prior  one,  that  there  was  no  breach  of 
the  condition  of  the  last  mortgage,  B  not  having  at  that  time  made 
any  redemption  or  recovered  any  of  the  lands ;  and  that,  as  the  power 
of  attorney  was  not  coupled  with  an  interest  in  the  lands,  and  neither 
it,  the  bond  nor  mortgage,  contained  any  stipulation  against  a  revo- 
cation, A  had  the  right  to  revoke  the  same  at  any  time  before  B  had 
recovered,  and  that  such  revocation  was  no  breach  of  the  condition. 
Gilbert  et  al.  v.  Holmes,  548. 

Power  of  sale  in  mortgage. 

2.  Who  must  execute.  Where  a  mortgage  gave  the  mortgagee  power 
to  sell  the  mortgaged  premises  on  default  of  payment,  and  the  mort- 
gagee parted  with  all  his  interest  in  the  note  secured,  by  assignment: 
Held,  that  the  law  would  not  confer  the  power  of  sale  on  the  assignee, 
but  that  it  still  remained  with  the  '  mortgagee.  Wilson  et  ux.  v. 
Spring,  14. 


'&"o^ 


Chattel  mortgages.    ' 

3.  Whether  valid — presumptions.  In  an  action  involving  the  valid- 
ity of  a  chattel  mortgage,  the  jury  were  instructed  that,  if  they  be- 
lieved, from  the  evidence,  "  that  said  chattel  mortgage  was  duly 
executed  and  recorded  according  to  law,  and  that  the  same  purports 
a  consideration,  then  the  presumption  of  law  is,  that  the  same  is  bona 
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fide  and  valid ; "  Held,  there  being  evidence  that  the  mortgage  was 
fraudulent,  that  the  instruction  was  objectionable  on  account  of  being 
calculated  to  mislead  the  jury — it  leaving  them  uninformed  in  what 
sense  the  phrase  "presumption  of  law  "  was  used,  whether  a  conclu- 
sive or  disputable  presumption  was  intended.  Garrettson  v.  Pegg, 
111. 

4.  Of  sales  iy  the  mortgagor.  The  jury  were  also  instructed,  if  the 
mortgagor  sold  a  portion  of  the  mortgaged  property  to  difierent  indi- 
viduals and  appropriated  the  proceeds  to  himself,  that  those*  facts 
could  not  aflect  or  prejudice  the  rights  of  the  mortgagee,  under  the 
mortgage,  as  to  property  contained  in  the  mortgage  and  not  so  dis- 
posed of  bj' the  mortgagor:  Held,  the  instruction  was  misleading 
unless  qualified  by  a  proviso  that  the  sales  referred  to  were  made 
without  the  knowledge  of  the  mortgagee,  for  if  made  with  his  knowl- 
edge and  consent  for  the  benefit  of  the  mortgagor,  that  fact,  though 
not  of  itself  suflQcient  to  avoid  the  mortgage  as  to  the  property  unsold, 
would  nevertheless  be  a  circumstance  which  the  jury  might  properly 
take  into  consideration  in  determining  the  question  of  good  faith  in 
making  the  mortgage,  and,  there  being  other  circumstances  tending 
to  throw  discredit  on  the  mortgage,  the  instruction  as  given,  that  such 
sales  did  not  affect  the  rights  of  the  mortgagee  in  property'  unsold, 
should  not  have  been  given  without  explanation.     Ibid.  111. 

'  5.  Inaccurate  statement  of  consideration.  In  the  commencement 
'  of  a  chattel  mortgage  the  consideration  therefor  was  stated  to  be 
.$601.35,  while  the  debt,  afterwards  accurately  described,  and  to  secure 
which  the  mortgage  was  given,  was  a  much  smaller  sum:  Held,  that 
such  discrepancy  between  the  consideration  mentioned  and  the  sum 
secured  did  not  affect  the  validity  of  the  mortgage — did  not  render  it 
fraudulent  ^er  se  and  void.    Kay  sing  \.  Hughes,  12%. 

6.  Tlie  mortgage  was  not,  for  that  reason,  inadmissible  as  evidence 
in  an  action  of  replevin  wherein  the  mortgagee  claimed  the  properly 
in  controversy  under  and  by  virtue  of  the  mortgage.     Ibid.  123. 

ASSIGaSTMENT  OF  MORTGAGE. 

Subject  to  what  defenses.     See  ASSIGNMENT,  2. 
Parties  on  foreclosure.    See  PARTIES,  5,  6,  7. 


MUNICIPAL  BONDS.    See  CORPORATIONS,  4,  5. 
MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  4  to  9 
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NAVIGABLE  STREAMS. 
Extent  op  pinBLic  easement. 

As  respects  the  rights  of  riparian  oioners.  See  RIPARIAN  OWN- 
ERS, 3. 

NEGLIGENCE. 

Negligence  in  kailroads. 

1.  In  permuting  dry  grass  and  iceeds  to  remain  on  their  right  of  way 
so  as  to  communicate  fire.  In  an  action  on  the  case,  by  a  plaintijff 
against  a  railroad  company  to  recover  damages  occasioned  by  the  es- 
cape of  fire  from  its  engine  to  dry  grass  and  weeds  on  its  roadway 
and  from  thence  to  plaintiff's  premises,  the  proof  showed  that,  al- 
though defendant  had  the  proper  mechanical  appliances  to  prevenx 
the  escape  of  fire,  yet  there  was  a  heavy  growth  of  grass  ahd  weeds 
upon  the  company's  land  where  the  fire  started;  that  it  had  not  been 
burned  off  that  season  ;  that  the  plaintiff  was  not  negligent  in  this  re- 
spect on  his  part,  and  the  fire  occurred  in  the  latter  part  of  Septem- 
ber, when  the  weeds  and  grass  were  very  diy  and  combustible :  Held, 
that  the  jury  were  warranted  in  finding  the  company  guilty  of  neg- 
ligence in  allowing  the  accumulation  of  combustible  material  on  its 
ground.    Illinois  Central  Bailroad  Go.  v.  Frazier,  28. 

2.  Failure  to  ring  bell  or  sound  wJiistle.  While  it  is  true  that  it  is 
negligence  on  the  part  of  the  servants  of  a  railroad  company  to  omit 
to  ring  the  bell  or  sound  the  whistle  when  approaching  a  public 
crossing,  yet  the  company  is  not  necessarily  liable  for  every  accident 
that  may  occur  when  they  omit  this  duty.  It  is  only  when  the  injurj^ 
happens  by  reason  of  such  neglect  that  the  company  is  liable.  The 
plaintiff'  in  such  case  must  not  only  show  the  omission  of  this  duty, 
but  also  from  facts  and  circumstances,  at  least,  that  the  injury  was 
occasioned  by  such  neglect.  Chicago,  Burlington  and  Quincy  B.  H. 
Co.  V.  Van  Patten,  Admx.  510. 

3.  In  a  suit  against  a  railroad  companj"-  to  recover  damages  for  the 
killing  of  a  person  by  one  of  its  trains,  at  a  public  crossing,  where  the 
evidence  was  conflicting  on  all  material  points,  the  court  instructed 
the  jury,  in  substance,  that  if  they  believed  from  the  evidence  that,  at 
the  time  of  the  disaster,  no  bell  was  rung  or  whistle  sounded,  they 
were  at  liberty  to  infer  negligence  on  the  part  of  the  defendant,  and 
sjiould  find  for  the  plaintiff",  unless  they  believed  from  the  evidence 
the  deceased  w^as  guilty  of  such  negligence  as  contributed  directly  to 
produce  or  cause  the  injury:  Held,  that  the  instruction  did  not  state 
the  law  of  the  case  correctly,  as  it  did  not  necessarily  follow  that  this 
omission  of  duty  caused  the  injury.     Ibid.  510. 

4.  Contributory  negligence.  Where  a  party  knows  he  is  approach- 
ing a  railroad  crossing,  whether  in  a  city  or  elsewhere,  it  is  his  duty, 
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if  possible,  to  observe  tlie  usual  and  proper  precautions,  by  looking  in 
either  direction  and  watching  for  the  usual  signals  of  danger  before 
attempting  to  cross ;  and  where  it  appears  from  direct  testimony,  or 
from  facts  and  circumstances,  that  the  party  was  injured  from  a  want 
of  these  precautious,  he  can  not  recover,  however  serious  the  injuiy 
he  may  receive.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Van 
Patten,  Admx.  510. 

5.  Compai^ative  negligence  of  the  parties.  In  the  same  case,  the  court 
instructed  the  jury,  in  substance,  that  although  they  might  believe 
from  the  evidence  that  the  deceased  might  have  failed  to  use  ordinarjr 
care  and  prudence  in  going  upon  the  track;  yet  if  they  believed,  from 
the  evidence,  that  the  defendant  was  guilty  of  a  greater  degree  of  neg- 
ligence which  caused  the  injury,  the  plaintifl"  might  recover:  Held, 
not  to  announce  the  doctrine  of  comparative  negligence  with  sufficient 
accuracy.  It  might  well  be  inferred  from  such  instruction  that,  al- 
though the  deceased  was  himself  guiltj'  of  gross  negligence  in  neg- 
lecting to  observe  the  ordinary  and  reasonable  precautions  expected 
from  a  prudent  man,  yet,  if  the  defendant  was  guiltj'  of  a  higher  de- 
gree of  gross  negligence,  the  plaintift"  might  recover,  whicli  is  not  the 
law.     Ibid.  510. 

6.  The  rule  in  respect  to  comparative  negligence  is,  that  if  both 
parties  are  equally  in  fault,  or  nearl}'  so,  the  plaintiff"  can  not  recover. 
In  order  to  establish  the  liability  of  the  defendant,  there  must  be  neg- 
ligence on  his  part,  and  no  want  of  ordinary  care  on  the  part  of  the 
plaintiff;  and  where  there  has  been  negligence  in  both  parties,  still 
the  plaiutiti"  maj-  recover  where  his  negligence  is  slight,  and  that  of 
the  defendant  is  gross,  in  comparison.  This  rule  has  been  extended 
to  include  cases  where  the  negligence  of  the  plaintift' has  contributed, 
in  some  degree,  to  the  injury,  on  the  ground  that  the  fact  of  the  plain- 
tifi"'s  negligence  does  not  authorize  the  defendant,  wantonljr  or  reck- 
lessly, to  destroy  his  property  or  injure  his  person.     Ibid.  510. 

7.  Unloading  car  on  sidetrack — injury  resulting  from  collision.  Where 
a  person  was  engaged  in  unloading  coal  from  a  car  upon  a  side  track 
of  a  railroad,  by  direction  of  an  agent  of  the  company,  and  while  thus 
engaged  was  thrown  from  tlie  car  by  reason  of  other  cars  being  vio- 
lently pushed  against  it  by  a  locomotive  in  charge  of  the  servants  of 
the  compau}',  wherebj^  he  was  injured,  it  was  held  not  to  have  been 
the  duty  of  such  person  to  be  on  the  constant  watch  for  approaching 
trains  on  the  side  track,  but  the  law  would  impose  upon  the  company 
the  duty  to  use  all  necessary  precaution,  and  to  give  proper  signals  to 
warn  of  danger.    Illinois  Central  R.  R.  Co.  v.  Shultz,  172. 

8.  In  such  case,  ordinary  diligence  was  all  that  was  required  of  the 
party  injured,  to  avoid  injury,  and  the  liability  of  the  company  would 
then  be  fixed,  if  it  was  guilty  of  negligence.     Ibid.  172. 
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COMPAKATIVE  NEGLIGENCE. 

9.  Of  nn  instruction  in  respect  thereto.  In  an  action  against  a  rail- 
road company  to  recover  for  personal  injuries  to  the  plaintiff,  occa^ 
sioned  by  the  negligence  of  the  defendant,  an  instruction  was  given 
that,  if  the  jury  believed,  from  the  evidence,  "that  defendant  was 
guilty  of  considerable  negligence,  and  plaintiff  was  guiliy  of  but  lit- 
tle negligence,"  they  must  find  the  defendant  guilty :  Held,  that  while 
the  words  "considerable"  and  "little"  were  not  the  most  appropriate 
in  comparing  the  negligence  of  the  parties,  and  were  objectionable, 
still,  in  view  of  the  evidence,  which  seemed  to  preponderate  in  favor 
of  the  plaintiff,  and  was  so  found  by  the  jury,  the  instruction  could 
not  have  misled  them.    Illinois  Gentral  B.  R.  Go.  v.  Shultz,  173. 

Highways — jiunicipal  corporations. 

10.  Duty  and  liability  of  municipal  corporations  in  respect  to  keeping 
sidewalks  in  repair.     See  HIGHWAYS,  1  to  5. 

NEGOTIABLE  INSTRUMENTS. 

Mtxnicipal  bonds. 

If  issued  icithout  authority.,  are  void  in  the  hands  of  innocent  pur- 
chasers.    See  CORPORATIONS,  5. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  It  is  a  familiar  rule  that,  when  the  evidence  is  conflicting,  and 
the  case  has  been  fairly  presented  to  the  jury,  on  proper  instructions, 
the  verdict  will  not  be  disturbed,  unless  it  is  manifestly  against  the 
weight  of  the  evidence,  or  where  it  appears  clearly  to  have  been  the 
result  of  passion  or  prejudice.  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  V.  Van  Patten,  Admx.  510. 

2.  Where  the  plaintiff  testified  that  he  signed  a  note  as  the  surety 
of  the  defendant  alone,  and  one  of  the  other  makers  testified  that  the 
plaintiff  signed  as  his  surety,  and  not  that  of  defendant:  Held,  in  a 
suit  to  recover  the  sum  the  iJlaiutiff  paid  thereon,  the  jury  having 
found  for  the  plaintiff,  that  this  court  could  not  say  that  the  jury 
found  against  the  weight  of  the  evidence.  McFerran  v.  Chambers, 
118. 

Incompetency  op  jxtror. 

3.  As  a  ground  for  a  new  trial.     See  JURY,  1. 
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NOTICE, 

Notice  to  purchaser. 

1.  As  to  whether  a  prior  deed  had  been  delivered.  A  party  being  sick 
and  in  anticipation  of  death,  executed  his  will  and  certain  deeds, 
making  a  disposition  of  his  estate.  Shortly  afterward  one  of  the 
deeds  was  recorded,  but  in  violation  of  the  instructions  of  the  grant- 
or,  there  having  been  no  actual  delivery  of  the  deed  to  the  grantee— 
the  directions  being  that  the  deed  was  not  to  be  recorded  until  after 
the  death  of  the  grantor.  Subsequently,  and  after  the  grantor  had 
knowledge  of  the  record  of  the  deed  for  three  years,  acquiesced  in 
the  truth  of  the  record,  and  silently  assented  to  the  goodness  of  the 
title  evidenced  by  it,  the  grantee  conveyed  to  another,  the  purchaser 
acting  on  the  advice  of  counsel  as  to  the  goodness  of  the  title,  and 
paj'ing  full  value  for  the  land,  the  only  notice  he  had  of  any  adverse 
claim  being  that  when  he  went  to  examine  the  record  he  was  inform- 
ed, by  one  who  had  no  interest  in  the  land,  that  there  was  some 
trouble  about  the  title,  but  no  fact  and  no  names  being  mentioned, 
and  no  means  afforded  to  prompt  inquiry:  iTeM, the  notice  was  insuf- 
ficient to  charge  the  purchaser,  and  the  first  grantor  must  be  regarded 
as  having  ratified  the  delivery  of  his  deed.    Pittman  v.  8ofley,  155. 

2.  The  notice  in  such  case,  in  order  to  charge  the  purchaser,  should 
always  be  clearly  proved,  and  should  be  of  such  a  character  that  a 
disregard  of  it  would  amount  to  a  fraud.     Ibid.  155. 

Application  to  vacate  decree. 

3.  For  matters  not  appearing  on  the  face  of  a  decree,  it  should 
never  be  vacated  without  notice  to  the  opposite  partj^,  wjio  should  be 
aflbrded  an  opportunity  of  resisting  the  same  by  showing  the  facts 
bearing  upon  the  right.    Bowman  v.  Bowman,  75. 

By  carrier  to  consignee. 

4.  Notice  of  arrival  of  goods  not  necessary.     See  CARRIERS,  7 

OFFICERS. 

Sheriff  may  appoint  special  deputy. 

1.  At  the  common  law,  a  sheriff  has  power  to  appoint  a  special 
deputy,  who  is  officer  p7'o  hac  vice,  to  execute  a  particular  writ,  by  in- 
dorsing the  appointment  on  the  writ ;  and  this  power  has  not  been 
abridged  by  our  statute.    Dungan  v.  Hall,  254. 

County  Clerk. 

2.  Issuing  marriage  license  to  a  minor — whether  liable  therefor.  See 
MARRIAGE  LICENSE,  1,  2,  3. 

Continuance  in  office. 

3.  Under  conditution  of  1870.     See  CONSTITUTIONAL  LAW,  7. 


INDEX.  625 


OPINIONS. 
Expressed  by  vendor  of  land. 

Whether  relieved  against  in  equity.    See  FRAUD,  2. 

PARENT  AND  CHILD. 

Maintenance  op  the  child. 

1.  Duty  of  the  mother  to  maintain  her  infant  children — whether  their 
suppo7't  loill  be  made  a  charge  icpon  her  property.  While  it  is  true  that 
where  infant  children  have  no  means,  and  are  unable  to  earn  a  sup- 
port, a  court  of  chancer}^  will  make  their  support  a  charge  upon  the 
property  of  their  widowed  mother,  yet  that  will  not  be  done  where 
the  children  have  sufficient  means  of  their  own,  or  can  maintain  them- 
selves, or  provision  has  been  made  for  their  support.  Moichvy  et  al.  v. 
Moidbry  et  al.  383. 

3.  Whether  the  duty  of  a  parent  attaches  to  the  husband  toward  the 
children  of  his  wife  by  a  former  marriage.  As  a  general  rule,  where  a 
step-father  receives  the  children  of  his  wife  by  a  former  husband  into 
his  family,  and  adopts  them  as  his  children,  he  can  not  charge  them 
for  their  support,  nor  can  they  claim  from  him  pay  for  services.  In 
such  case,  the  relation  of  parent  and  child  attaches,  and  continues 
until  the  connection  is  dissolved.     Ibid.  383. 

8,  But  the  husband,  by  his  marriage,  does  not  become  liable  to 
support  the  children  of  his  wife  by  a  former  husband,  unless  he  so 
receives  them  and  treats  them  as  to  raise  the  presumption  that  he  in- 
tends to  create  the  relation  of  parent  and  child.     Ibid.  888. 

PARTIES. 

In  suits  at  law. 

1.  Who  may  sue  a  carrier  for  non-delivery  of  goods,  or  failure  to 
deliver  in  proper  time.  The  plaintiffs,  having  a  contract  with  the  gov- 
ernment  to  furnish  supplies  of  grain  at  Cairo,  employed  A  to  make 
purchases  for  them,  which  he  did  along  the  line  of  defendant's  road, 
in  his  own  name.  Under  his  contract  with  plaintiffs,  he  shipped  the 
grain  on  defendant's  road,  to  one  of  plaintiffs  at  Cairo,  where  the  same 
was  to  be  inspected,  and  at  the  same  time  drew  on  plaintiffs  for  the 
cost,  and  forwarded  to  them  the  bills  of  lading.  In  a  suit  by  plain- 
tiffs against  defendants  for  a  failure  to  deliver  a  portion  of  the  grain 
and  for  unreasonable  delay  in  forwarding  and  delivering  a  portion  at 
the  place  of  destination,  it  was  insisted  that,  under  the  contract  with 
A,  the  grain  was  not  the  property  of  plaintiffs  until  it  had  passed 
inspection  at  Cairo:  Ileld^Wxni  plaintiffs,  upon  the  payment  of  the 
drafts  upon  them  for  the  cost  of  the  grain,  acquired  a  special  prop- 
erty in  the  grain  which  would  enable  them  to  maintain  the  suit;  and 
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PARTIES.    In  suits  at  -law.    Continued. 

that,  from  the  moment  the  grain  was  shipped  and  the  bills  of  lading 
transmitted  to  them,  and  the  bills  drawn  upon  them,  they  acquired, 
even  as  against  A,  a  special  property  in  the  grain  which  placei  it 
beyond  his  control,  and  gave  plaintilis,  virtually,  all  the  rights  of  an 
owner.    Illinois  Central  Eailroad  Go.  v.  Cohl),  Christy  <&  Co.  128. 

2.  Of  a  contract  for  the  benefit  of  a  third  pe^'son — wTio  may  sue. 
Where  a  contract  not  under  seal  is  entered  into  by  two  for  the  sole 
benefit  of  a  third  person,  it  appears  to  be  a  general  principle  that  the 
latter  may  sue  thereon  in  his  own  name,  although  the  agreement  may 
not  be  directly  to  or  with  him.    Moore  v.  House,  162. 

3.  But  where  the  contract  is  under  seal,  the  rule  seems  to  be  that 
a  covenant  can  not  be  sued  upon  by  the  person  for  whose  benefit  it  is 
made  if  he  is  not  a  party  to  the  deed,  but  the  suit  must  be  brought  in 
the  name  of  the  person  with  whom  the  covenant  is  made.     Ibid.  162. 

4.  Whether  trespass  will  lie  against  a  corporation.  See  TRES- 
PASS, 7,  8. 

In  chancery. 

5.  On  foreclosure — subsequent  purchaser.  In  a  suit  to  foreclose  a 
mortgage,  where  the  mortgagor  is  made  a  defendant,  the  decree  of 
foreclosure  is  not  void  for  the  reason  that  a  subsequent  purchaser 
from  him  is  not  made  a  party  to  the  proceeding.  Kelgour  v.  Wood, 
345. 

6.  Effect  of  decree  upon  rights  of  such  subsequent  purchaser.  The 
interest  of  such  subsequent  purchaser,  which  is  the  right  to  redeem,, 
remains  unaffected  by  the  decree,  but  he  can  not  maintain  ejectment 
against  the  purchaser  at  the  foreclosure  sale.    Ibid.  345. 

7.  Assignor  of  note.  A  bill  to  foreclose  a  mortgage  by  the  assignee 
of  the  note  secured,  failed  to  make  the  mortgagee,  who  had  parted 
with  all  interest  in  the  note,  a  party  defendant:  Held,  that  he  was 
not  a  necessary  party.  But  when  he  was  invested  with  a  power  of 
sale  as  a  trustee,  it  seems  that,  if  the  bill  had  sought  his  removal  for 
refusal  to  act,  he  would  have  been  a  necessary  party.  Wilson  et  ux. 
V.  Spring,  14. 

8.  In  a  suit  against  an  administrator  for  mal-administration,  the 
heirs  and  creditors  may  join  in  filing  the  bill.  McCreedy  y.  Mier 
et  al.  495. 

Petition  for  mechanic's  lien. 

9.  To  entitle  a  person  to  unite  in  a  petition  for  a  mechanic's  lien 
under  the  statute,  he  must  have,  not  only  an  interest  in  the  subject 
matter,  but  must  have  a  lien.  The  principle  that  all  persons  mter- 
ested  in  the  subject  matter  be  made  parties,  has  no  application  to 
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PARTIES.    Petition  for  mechanic's  lien.    Continued. 

such  a  case.  The  tenth  section  of  the  statute  relating  to  this  proceed- 
ing has  reference  only  to  persons  who  may  be  made  parties  defend- 
ant, or  who  may  become  parties  by  bills  of  interpleader  on  account 
of  liens  held  by  them.    Roberts  v.  Gates  et  al.  374. 

Contract  for  benefit  op  third  party. 

10.  Party  plaintiff.  "Where  a  party,  holding  a  title  bond  to  a  lot 
upon  which  a  small  sum  remained  unpaid,  being  indebted  to  B,  trans- 
ferred the  same  in  payment  to  B,  who  agreed  with  the  party  to  com- 
plete the  payment  thereon,  and  to  pay  to  A  the  amount  due  him  from 
such  party  for  erecting  a  building  on  the  premises,  A  not  being  a 
party  to  such  contract:  Held,  that  the  promise  having  been  made  for 
the  benefit  of  A,  he  could  maintain  an  action  at  law  thereon,  in  his, 
own  name.    Beasley  et  al.  v.  Webster,  458. 

Want  of  parties. 

11.  Effect  of  a  decree  obtained  enforcing  the  equitable  lien  of  one 
where  there  are  others  holding  equal  or  superior  liens  who  a/re  not  made 
pa/rties.    See  LIENS,  1. 


PARTNERSHIP.     " 

Presumption  of  settlement. 

1.  From  sale  of  one  partner  to  the  other.  Where  it  appeared  that  A 
&,  B  had  been  carrying  on  a  partnership  business,  and  that  A,  after 
having  disposed  of  his  interest,  purchased  the  interest  of  B,  for  which 
he  agreed  to  pay  a  certain  sum :  Held,  in  the  absence  of  proof  to  the 
contrary,  that  it  would  be  presumed  that  all  their  former  accounts 
were  settled,  or  at  least  merged  in  the  new  agreement.  Norman  v. 
Hudleston,  11. 


PLEADING. 

Of  the  declaration. 

1.  In  suit  against  county  cleric  for  improperly  issuing  marriage  li- 
cense. In  a  suit  by  a  father  against  a  county  clerk  to  recover  the  stat- 
utory penalty  for  issuing  a  license  for  the  marriage  of  plaintift''s  minor 
daughter,  the  material  facts  to  be  alleged  in  the  declaration  are,  that 
the  plaintiff  was  the  father  of  such  minor,  that  the  defendant  was 
clerk  of  the  county  court  of  the  county,  and  as  such  issued  the  license 
without  plaintiff's  consent,  and  that  the  daughter  was  then  in  fact  a 
minor.     Gilbert  v.  Bone,  518. 
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2.  Ill  an  action  on  a  title  hand.  In  au  action  of  debt  on  a  penal 
bond,  where  the  breach  alleged  was  the  failure  of  the  principal  in  the 
bond  to  keep  his  covenant  to  make  to  the  plaintift",  on  the  payment  to 
him  by  the  plaintifi"  of  a  certain  sum  of  money  within  a  certain  time, 
a  good  and  sufficient  deed  of  conveyance  in  fee  simple  of  a  certain 
tract  of  land,  it  was  held.,  that  the  declaration,  it  failing  to  aver  on  the 
part  of  the  plaintitf  a  tender  of  performance  or  readiness  to  perform, 
was  defective.     Caldwell  et  al.  v.  Richmo7id,  30. 

3.  In  suit  hy  a  creditor  against  a  stockholder  of  a  corporation — suffi- 
ciency of  averment  as  to  the  time  when  defendant  became  stockholder. 
Where  the  defendant,  as  a  stockholder  of  a  private  manufacturing  cor- 
poration, was  sought  to  be  made  liable,  to  the  extent  of  his  unpaid 
stock,  for  debts  of  the  company  contracted  in  the  summer  of  1867,  the 
declaration  averred  that  he  became  a  stockholder  at  some  time  ante- 
rior to  the  first  of  December,  1868 :  Held,  that,  under  this  averment, 
proof  was  admissible  to  show  that  the  defendant  was  a  stockholder  at 
the  time  the  debt  sued  for  was  contracted ;  and  that  the  declaration,  in 
this  respect,  was  good  after  verdict.  Culver  v.  Third  National  Bank 
of  Chicago,  528. 

4.  Substantial  defects  in  declaration — how  taken  advantage  of.  See 
PRACTICE,  3. 

Pleas. 

5.  Plea  not  answering  the  entire  cause  of  action.  In  an  action  of 
debt  upon  a  replevin  bond,  it  was  recited  in  the  declaration  that  a  por- 
tion of  the  goods  taken  under  the  writ  of  replevin  were,  upon  a  trial, 
directed  to  be  returned  to  the  defendant  in  the  replevin  suit.  The 
breach  alleged  was,  that  the  plaintitf  in  the  action  of  replevin  did  not 
prosecute  his  said  suit  to  efl'ect  and  without  delay,  and  had  not  made  re- 
turn of  the  property  as  awarded.  A  plea  which  merely  averred  that 
the  plaintifi"  in  replevin  did  prosecute  his  suit  without  delay  and  with 
eflect,  was  held  not  to  be  as  broad  as  the  breach,  and  therefore  bad. 
Goelz  et  al.  Joerg,  114. 

6.  Plea  must  answer  so  much  of  tJie  decla/ration  as  it  purports  to 
answer.  A  plea  assuming  in  the  introductory  part  to  answer  three  hun- 
dred dollars  of  the  plaintiff's  demand,  being  a  part  of  the  amount  sued 
for,  averred  that  five  hundred  of  the  railroad  ties  alleged  in  the  declara- 
tion to  have  been  sold  by  the  plaintifi'  to  the  defendant,  and  to  recover 
for  which  the  suit  was  brought,  were,  by  some  person  to  the  defendant 
unknown,  cut  and  removed  from  the  defendant's  own  land,  but  tlie  plea 
did  not  aver  that  such  ties  were  of  the  value  of  |300,  and  therefore 
failed  to  answer  what  it  assumed  to  answer,  and  was  bad  on  demurrer. 
Illinois  Central  Railroad  Co.  v.  Leidig,  151.  *^ 
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7.  In  a  suit  Ly  a  father  as'ainst  a  county  clerk  for  issuing  a  license 
for  the  marriage  of  plaintifl"'s  daughter,  one  count  of  the  declaration 
charged  that  defendant,  at  the  time  he  issued  the  license,  had  notice 
that  the  daughter  was  a  minor.  The  defendant  filed  a  plea  to  the 
whole  declaration,  in  which  he  attempted  to  justifj'  by  showing  an 
examination  of  a  witness:  Held,  that  the  plea  was  bad,  for  if  defend- 
ant knew  the  fact  of  minority  he  could  not  have  acted  honestlj"-  in 
issuing  the  license  on  the  oath  of  a  witness.     Gilbert  v.  Bone,  518. 

8.  Plea  of  fiiilure  of  consideration.  In  an  action  on  a  promissory 
note,  a  plea  of  failure  of  consideration  must  aver  more  than  the  mere 
failure — it  must  disclose  the  manner  of  the  failure.  Christopher  v. 
Cheney,  26.  ' 

9.  In  an  action  on  a  note  dated  October  23d,  1868,  the  defendant 
pleaded  a  failure  of  consideration,  averring  that  the  consideration  was 
an  agreement  to  cancel  judgments  rendered  on  the  24th  of  October, 
1868,  and  a  failure  to  cancel  such  judgments;  but  there  was  no  aver- 
ment to  indicate  how  an  agreement  to  satisfy  judgments  obtained  sub 
sequently  to  the  execution  of  the  note  and  agreement,  could  form  the 
consideration  of  the  note :  Held,  in  view  of  the  principle  that  pleas 
must  be  construed  most  strongly  against  the  pleader,  that,  in  the  ab- 
sence of  any  explanatory  averment,  the  law  would  not  intend  that  the 
satisfaction  and  cancellation  of  judgments  not  in  existence  could  form 
the  consideration  of  the  note,  and  hence  there  could  be  no  intendment 
that  the  failure  to  satisfy  such  judgments  could  constitute  a  failure  of 
consideration,  and  the  plea  was  therefore  bad  on  demurrer.     Ibid.  26. 

10.  A  plea  which  avers  a  total  failure  of  consideration,  but  only 
shows  a  partial  failure,  is  bad  on  demurrer.    Ibid.  26. 

11.  In  an  action  on  a  promissory  note,  to  constitute,  under  the  stat- 
ute, a  good  plea  of  failure  of  consideration,  the  pleader  must  set  out 
what  the  consideration  was,  and  specifj"  wherein  it  has  failed.  Honey- 
man  v.  J  arms,  Guardian,  366. 

12.  Plea  of  want  of  consideration — whether  sufficient.  But  in  setting 
up  the  defense  of  want  of  consideration,  although  when  there  is  a 
supposed  consideration  and  an  alleged  insufficiency  of  it  to  support 
the  instrument,  the  pleader  may  set  it  out  for  the  purpose  of  referring 
its  want  of  sufficiency  directly  to  the  judgment  of  the  court,  yet  the 
rules  of  pleading  do  not  require  that  to  be  done,  and  the  plea  is  suffi- 
cient if  it  aver,  in  the  language  of  the  statute  or  in  any  other  equiva- 
lent language,  that  the  defendant  made  the  note  without  any  good  or 
valuable  consideration  therefor.     Ibid.  366. 
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13.  In  an  action  on  a  promissory  note  by  the  original  payee  against 
the  maker,  tlie  defendant  filed  a  plea  of  want  of  consideration,  which, 
after  tlie  formal  part,  read  as  follows:  "And  there  was  no  considera- 
tion for  said  note,  and  that  said  defendant  was  not  indebted  to  said 
plaintitf  at  the  time  of  giving  said  note,  upon  any  consideration  what- 
ever; and  that  the  said  promise  of  said  defendant  was  a  mere  naked 
promise,  without  any  consideration  therefor :"  Held,  tliat  the  averments 
of  the  plea  were  fully  equivalent  to  the  language  of  the  statute,  and 
that  upon  general  demurrer  the  plea  was  sufficient.  Honeyman  v.  Jar- 
vis,  Guardian,  366. 

14.  The  defendant  filed  another  plea,  purporting  to  be  one  of  want 
of  consideration,  whieh  averred  that,  prior  to  the  making  of  the  note, 
one  H  had  been  appointed  guardian  for  certain  minor  heirs  b}^  the 
court  of  common  pleas  of  Union  couutj^,  in  the  State  of  Indiana,  and 
as  such,  gave  a  bond  in  said  court,  upon  whicli  the  phiintifF  in  this 
suit  was  surety;  that  afterwards,  said  H  was  appointed  \>y  the  same 
court  as  special  commissioner  to  sell  the  real  estate  of  said  minors, 
and  as  such,  executed  another  bond  for  the  faithful  pei'formauce  of 
his  duties  as  commissioner,  which  was  executed  by  defendant  as  se- 
curity; that  afterwards,  said  real  estate  was  duly  and  properly  sold 
by  such  commissioner,  and  all  his  proceedings  duly  reported  to  said 
court  and  approved,  and  the  money  and  securities  dul}'  accounted  for 
as  by  law  required,  and  were  paid  over  to  the  proper  guardian  of  said 
minor  heirs,  and  all  the  duties  required  by  law  of  said  H  as  such  spe- 
cial commissioner  were  by  him'  fully  and  properly  performed,  and 
defendant  as  surety  fully  discharged,  and  not  liable  to  pay  any  sum 
whatever  to  anj^  person  by  reason  of  such  bond;  tliat  the  plaintiff, 
well  knowing  the  premises,  falsely  represented  to  defendant  that  said 
special  commissioner  had  failed  in  the  performance  of  his  duty  as 
such  special  commissioner,  etc.,  and  thereby,  by  means  thereof,  de- 
fendant was  induced  to  execute  said  note  without  any  consideration 
whatever:  Keld,  upon  general  demurrer  the  plea  was  sufficient.  Ibid. 
366. 

15.  So,  also,  a  plea  purporting  to  be  one  of  want  of  consideration 
and  substantially  the  same  as  the  above,  except  that  it  averred  the 
want  of  liability  of  the  defendant  on  the  bond  given  by  H  as  commis- 
sioner with  greater  particularity,  w^s  held  good  on  general  demurrer. 
Ibid.  366. 

16.  In  suit  against  a  county  clerk  for  improperly  issuing  marriage 
license.  The  jurisdiction  of  the  clerk  to  determine  the  majority  of  the 
parties  to  be  married  is  known  as  voluntary  in  contradistinction  to 
contentious  jurisdiction.  It  is  the  application  for  a  license,  either  by 
or  on  behalf  of  the  parties  to  he  married,  which  calls  the  power  into 
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exercise,  no  action  or  legal  process  being  necessary.  Therefore,  a 
plea  of  justification  showing  an  examination,  is  bad  in  substance  un- 
less it  shows  that  jurisdiction  was  conferred  by  an  application.  Oil- 
bert  V.  Bone,  518. 

17.  The  statute  authorizing  the  clerk  to  ascertain  the  age  of  those 
seeking  a  marriage  license,  contemplates  a  personal  examination  on 
oath  of  the  parties  proposed  to  be  married,  or  other  witnesses.  A  plea 
attempting  to  justify  by  showing  that  the  clerk  acted  upon  the  affida- 
vit of  one  of  the  parties  in  determining  the  age  of  the  other,  is  bad  in 
substance.     Ibid.  518. 

18.  Recoupment — sale  of  personal  property.  In  an  action  against  a 
railroad  company  to  recover  the  price  of  a  quantity  of  ties  sold  and 
■delivered  by  the  plaintifi"  to  the  defendant,  it  was  pleaded  that  a  cer- 
tain portion  of  the  ties  were,  by  some  person  to  the  defendant  un- 
known, cut  and  removed  from  land  granted  to  the  defendant  by  its 
charter  and  remaining  unsold,  and  after  receiving  the  same  became, 
for  the  first  time,  apprised  of  the  fact  that  the  ties  were  taken  from 
its  own  laud.  It  was  held,  the  plea  contained  no  matter  of  recoupment, 
as  it  did  not  aver  possession  of  the  ties  in  the  vendor  at  the  time  of 
the  sale,  so  tliat  a  warra'nty  of  title  could  be  implied  therefrom,  nor  did 
"it  aver  any  affirmation  of  title.  In  the  absence  of  both  these  elements, 
the  purchaser  buj's  at  his  own  peril.  Illinois  Central  R.  B.  Go.  v. 
Leidig,  151. 

19.  Plea  of  rdl  debet — whether  a  proper  plea.  In  an  action  upon  a 
bond  given  to  convey  title  to  land,  nil  debet  is  not  a  good  plea.  Gald- 
well  et  al.  v.  Bichmond,  30. 

20.  Plea  to  the  jurisdiction  by  a  corporation.  In  an  action  of  as- 
sumpsit against  a  railroad  company,  to  which  the  defendant  appeared 
"in  its  own  proper  person,"  and  pleaded  want  of  jurisdiction,  setting 
out  the  facts,  it  was  held,  that  the  plea  was  bad  on  demurrer,  as  a  plea 
by  a  corporation  aggregate,  which  is  incapable  of  personal  appear- 
ance, must  purport  to  be  by  attorney.  Nispel  v.  The  Western  Unicm 
B.B.  Go.  311. 

31.  Former  decision.  The  case  of  Mineral  Point  Bailroad  Go.  v. 
Keep,  22  111.  9,  upon  that  question,  was  overruled  by  the  case  of  Nixon 
et  al.  V.  Southicestern  Ins.  Go.  47  ib.  444.     Ibid.  311. 

Plea  est  abatement. 

22.  In  respect  to  sending  process  to  foreign  county.  See  ABATE- 
MENT, 1. 
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Duplicity. 

23.  In  this  case  a  plea  to  the  jurisdiction  of  the  court  on  the  ground 
that  the  summons  was  improperly  issued  to  a  foreign  county,  was  held 
to  state  only  such  facts  as  were  necessary  to  show  the  court  had  not 
jurisdiction,  and  was  not  obnoxious  to  the  objection  of  duplicity. 
Nispel  V.  Western  Union  Bailroad  Co.  311. 

OaRRYING  DEMXrKREB  BACK  TO  FORMER  PLEADING. 

24.  Where  the  general  issue  has  not  been  pleaded,  a  demurrer  to  a 
special  plea  can  usually  be  carried  back  to  the  declaration,  and  the 
judgment  of  the  court  had  upon  the  declaration;  and  if  that  is  bad, 
judgment  will  be  rendered  against  it,  on  the  principle  that  judgment 
will  be  rendered  against  the  party  committing  the  first  error  in  plead- 
ing.    Culver  V.  Third  National  Bank  of  Chicago,  528. 

25.  But  where  a  demurrer  to  the  declaration  has  been  overruled^ 
and  the  general  issue  pleaded,  a  demurrer  to  a  special  plea  can  not  be 
carried  back  to  the  declaration,  for  the  reason  that  a  party  can  not  plead 
and  demur  to  the  same  pleading  at  the  same  time.     Ibid.  528. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proofs. 

1.  Description  of  bond  sued  upon.  In  an  action  of  debt  upon  a  re- 
plevin bond,  the  bond  was  described  in  the  declaration  as  having  been 
executed  by  the  defendants,  designating  who  of  them  was  principal 
and  who  were  sureties.  The  bond,  in  the  penal  part,  described  those 
executing  it  as  joint  obligors,  without  sjDecifj'ing  who  was  principal 
and  who  were  sureties;  but  in  the  condition  of  the  bond  the  obligors- 
were  described  according  to  the  character  in  which  they  executed  it — 
as  principal  and  sureties — so  there  was  held  to  be  no  variance  between 
the  declaration  and  the  bond  in  that  regard.     Goeh  et  al.  v.  Joerg,  114. 

2.  As  to  the  character  given  to  instrument  sued  on.  Where  the  pleader 
declares  upon  a  "writing  obligator}',"  a  simple  contract,  or  instrument 
not  under  seal,  is  not  admissible  in  evidence.  Ingraham  et  al.  v.  Ed- 
wards., 526. 

3.  In  assumpsit  by  surety  against  his  principal — note  under  seal.  In. 
an  action  of  assumpsit  by  the  plaintitf  to  recover  of  the  defendant 
money  paid  as  his  security  upon  a  note,  it  was  urged  that  the  court 
erred  in  admitting  in  evidence  the  note,  because  it  was  under  seal: 
neld,  that  as  the  action  was  not  founded  upon  the  note,  the  objection 
was  not  well  taken,  the  note  being  proper  evidence  on  the  question  of 
the  amount  paid,  and  to  whom.    IIcFerran  v.  Chambers,  118. 
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ALLEGATIONS  AND  RELIEF  GRANTED. 

4.  In  chancery,  relief  confined,  to  causes  stated  in  Mil.  Where  the 
only  ground  set  forth  in  a  bill  for  the  rescission  of  a  contract  for  the 
sale  of  land,  filed  by  the  vendor,  was  the  non-payment  of  the  first  in- 
stallment, and  notice  of  forfeiture  given  in  consequence  thereof,  and 
the  proof  showed  a  tender  of  such  installment  before  suit:  Held,  that 
relief  could  not  be  granted  for  the  non-payment  of  the  latter  install- 
ments, and  that  defendants  were  only  required  to  meet  the  case  made 
by  the  bill.    Kimball  et  al.  v.  Tooke  et  al.  380. 

5.  Reasons  need  not  ie  alleged.  Where  a  bill  in  chancery  is  filed 
against  an  administrator  for  mal-administration,  if  it  states  all  tlie 
facts  necessary  to  sustain  the  decree,  it  will  be  sufiicient,  although  the 
bill  does  not  give  the  true  reasons  for  the  relief  granted.  '  IIcGreedyY. 
Mier  et  al.  495. 

In  action  AGAINST  A  CARRIER. 

6.  For  delay  in  transportation  of  goods.  In  a  suit  against  a  carrier 
to  recover  damages  for  non-delivery  of  goods  in  proper  time,  if  the 
action  be  brought  on  bills  of  lading,  none  will  be  admissible  in  evi- 
dence on  the  trial  except  those  set  out  in  the  declaration.  Illinois 
Central  Railroad  Co.  v.  Col)b,  Christy  &  Go.  148. 

7.  But  where  the  action  was  case,  brought  by  the  owner  of  the 
property,  who  was  neither  consignor  nor  consignee,  and  he  described 
the  property  shipped,  not  by  reference  to  bills  of  lading,  but  as  a  cer- 
tain number  of  bushels  of  grain,  it  was  held  that  the  fact  that  a  bill 
of  lading  was  made  out  for  each  car  in  which  the  grain  was  shipped 
did  not  confine  the  plaintifi'  to  proof  of  only  one  car  under  each  count. 
He  could  prove  the  entire  shipment  as  one  transaction,  though  madfr 
partly  on  one  daj^  and  partly  on  another.     Ibid.  148. 

POLICE   MAGISTRATES  IN  CHICAGO. 

Abolished  by  the  constitution. 

1.  The  constitution  of  1870  has  abolished  the  office  of  police  mag- 
istrate in  the  city  of  Chicago.  By  prohibiting  the  election  of  justices 
of  the  peace  in  that  city  and  providing  for  their  appointment,  it,  by 
implication,  prohibits  the  election  of  police  magistrates  who  are,  in 
fact,  justices  of  the  peace.     The  People  ex  rel.  v.  Palmer,  Governor,  41. 

POWERS. 

Power  coupled  with  an  interest. 

1.  A  power  coupled  with  an  interest  must  create  an  interest  in  the 
thing  itself  upon  which  the  power  is  to  operate.     The  power  and 
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estate  must  be  united,  or  be  co-existent ;  and  this  class  of  powers  sur- 
vives tlie  principal,  and  may  be  executed  in  tlie  name  of  the  attorney. 
Oilbert  et  al.  v.  Holmes,  548.     See  REVOCATION. 

Revocation  of  powers.    See  REVOCATION,  1,  2,  3. 

PRACTICE. 

Uniformity,  under  constitution  op  1870. 

1.  Gonstruction  of  section  29  of  article  6  of  the  constitution  of  1870. 
Section  29  of  article  6  of  the  constitution  of  1870  provides  that  "All  laws 
relating  to  courts  shall  be  general  and  of  uniform  operation ;  and  the 
organization,  jurisdiction,  powers,  proceedings  and  practice  of  all  the 
courts  of  the  same  class  or  grade,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  process,  judgments  and  decrees  of  such  courts 
severally,  shall  be  uniform:  "  Held,  that  the  object  of  this  provision 
was  to  abrogate  all  special  laws  in  relation  to  practice,  then  in  force, 
so  that  all  courts  of  the  same  class  or  grade  should  be  governed  by 
an  uniform  law;  and  its  eftect  was  immediate  upon  the  adoption  of 
the  constitution,  and  did  not  depend  upon  future  legislation.  O'Con- 
nor V.  Leddy,  299. 

Substantial  defects  in  declaration. 

2.  How  taken  advantage  of.  Substantial  defects  in  a  declaration 
can  always  be  taken  advantage  of  by  motion  in  arrest  of  judgment, 
or  on  error.     Culver  v.  Third  National  Bank  of  Chicago,  528. 

Time  within  which  to  take  certain  objections. 

3.  Competency  of  witness.  The  question  of  the  competency  of  the 
wife  as  a  witness  in  her  own  behalf,  in  a  suit  against  her  husband 
for  divorce,  to  be  considered  by  this  court,  must  be  raised  and  decided 
in  the  court  below  and  exception  taken.    Daily  v.  Daily,  329. 

4.  As  to  the  manner  of  sioearing  a  jury.  In  a  proceeding  to  con- 
demn land  for  the  use  of  a  railroad,  upon  objection  that  the  jury 
were  not  sworn  in  the  manner  directed  by  the  statute,  it  was  held, 
that  the  objection  came  too  late  after  verdict.  The  party  being  pres- 
ent when  the  jury  were  sworn,  and  not  having  made  the  objection  at 
the  proper  time,  he  will  be  deemed  as  having  waived  whatever  irreg- 
ularity there  may  have  been  in  the  manner  of  swearing  the  jury. 
Bockford,  Rock  Island  and  St.  Louis  Mailroad  Co.  v.  McKinley,  338. 

5.  Exceptions  to  depositions.  Where  objection  is  made  to  a  depo- 
sition on  the  ground  that  the  name  of  the  witness  was  not  in  the 
notice  to  take  depositions,  the  objection,  to  be  availed  of,  must  be 
made  before  the  commencement  of  the  trial,  and  if  not  so  made,  it 
will  be  considered  as  having  been  waived.     Ibid.  338. 

6.  Want  of  jurisdiction — when  it  may  be  taken  advantage  of.  See 
JURISDICTION,  4. 
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Defective  abstract. 

1.  Presumption.  Upon  an  assignment  of  error  that  a  demurrer  to 
a  plea  was  improperly  sustained  in  the  court  below,  it  appeared  the 
plea  was  not  set  out  in  the  abstract,  and  the  appellate  court  therefore 
presumed  the  assignment  of  error  was  regarded  as  not  well  taken. 
Ooelz  et  al.  v.  Joerg,  114. 

Error  will  not  always  reverse. 

2.  Hearing  evidence  to  contradict  affidanit  for  continuance.  Tlie  rule 
is,  that  the  affidavit  on  a  motion  for  a  continuance  must  be  taken  as 
true,  and  it  is  improper  for  the  court  to  hear  evidence  to  contradict 
it.  But  where  the  court  did  hear  evidence  to  contradict  some  of  the 
statements  in  such  an  affidavit,  that  fact,  of  itself,  was  regarded  as  not 
constituting  ground  for  reversal,  it  not  appearing  that  the  court  took 
any  action  upon  it.     Wick  v.  Weier,  167. 

PRESUMPTIONS. 

Of  law  and  fact. 

1.  As  to  loho  sues  out  a  writ.     See  PROCESS,  1. 

2.  .4s  to  sufficiency  of  proofs — to  sustain  a  decree  for  divorce  under  a 
pro  confesso  order.    See  DIVORCE,  10. 

3.  As  to  settlement  between  parttiers.     See  PARTNERSHIP,  1. 
PRINCIPAL  AND  AGENT.    See  AGENCY. 

PROCESS. 

By  whom  sued  out. 

1.  Presumption.  It  is  a  general  intendment  of  the  law  that  every 
writ  or  process  is  purchased  by  the  party  in  whose  favor  it  issues. 
Wolf  et  al.  V.  Bmttcher,  316. 

Service  upon  corporations. 

2.  Under  act  of  1853.  A  garnishee  summons  issued  by  a  justice  of 
the  peace  against  a  private  corporation,  was  returned  by  the  constable 
with  the  following  indorsement  of  service :  "Served  the  within  by 
reading  to  the  within  named  company  therein,  January  15,  1870." 
Upon  this,  without  any  appearance,  the  justice  rendered  judgment  by 
default:  Held,  that  the  service  was  a  nullity  and  gave  the  court  no 
jurisdiction.  Orand  Tower  Mining,  Manufacturing  and  Transportation 
•Go.  V.  ScMiiner  et  al.  106. 
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3.  Under  the  act  of  February  8,  1853,  the  service  of  process  upon 
an  incorporated  company  is  required  to  be  made  upon  its  president, 
if  he  is  a  resident  of  the  county,  and  if  he  is  absent  from  the  county, 
or  does  not  reside  therein,  service  shall  be  made  by  leaving  a  copy 
with  any  one  of  the  several  officers  therein  named.  The  statute  re- 
quires the  service  to  be  made  by  copy,  and  the  return  should  state  the 
name  of  the  person  so  served.  Grand  Tower  Mining,  Manufacturing 
and  Transportation  Co.  v.  Schirmer  et  al.  106. 

Sending  peocess  to  foreign  county. 

4.  Plea  in  abatement  in  respect  thereto.     See  ABATEMENT,  1. 

Condemnation  of  right  of  way. 

5.  Notice  of  appeal — upon  whom  to  ie  served.  See  RIGHT  OP 
WAY,  1. 

PURCHASERS. 

Who  may  become  a  purchaser. 

1.  Of  an  administrator  dealing  in  matters  connected  with  the  estate. 
See  ADMINISTRATION  OF  ESTATES,  4 

RAILROADS. 

Duty  on  approaching  a  crossing. 

1.  Of  their  duty  to  ring  a  bell  or  sound  a  whistle  before  reaching  a 
crossing — construction  of  the  act  o/1849.  The  police  regulations  of  the 
act  of  1849,  requiring  railroad  companies  to  ring  a  bell  or  sound  a 
whistle  before  reaching  a  public  road  crossing  with  their  trains,  ap- 
ply to  all  railroads  in  the  State  not  specially  exempted  bj'  their  char- 
ters,— as  well  to  those  chartered  since  the  passage  of  the  act  as  to 
those  receiving  their  charters  before  that  time.  Western  Union  B.  M. 
Co.  V.  Fulton,  274. 

2.  Acts  relating  to  the  penalty  for  omitting  to  ring  a  bell  or  sound  a 
whistle.  The  38th  section  of  the  act  of  1849,  "to  provide  for  a  general 
system  of  railroad  incorporations,"  required  a  bell  of  at  least  thirty 
pounds  weight,  or  a  steam  Avhistle,  to  be  placed  on  each  locomotive 
engine,  and  that  the  same  should  be  rung  or  whistled  at  least  eighty 
rods  from  the  place  where  the  railroad  crossed  any  other  road  or 
street,  and  be  kept  ringing  or  whistling  until  such  other  road  or  street 
was  crossed,  '■'under  a  penalty  of  fifty  dollars  for  every  neglect,  etc.  The 
act  of  1869,  entitled  "An  act  to  amend  the  railroad  law,"  so  amended 
the  law  in  respect  of  the  penalty  for  this  neglect  of  duty,  as  to  read 
^'under  a  penalty  of  not  exceGiXing  owQ,  \i\\nAYe&  dollars:"  Held,  that, 
as  the  latter  act  allowed  a  latitude  of  discretion  in  respect  to  the  pen- 
alty from  one  cent  to  |100,  it  was  inconsistent  with  and  repugnant  to 
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that  of  1849,  directing  an  absolute  and  fixed  penalty  of  $50,  repealed 
the  former  by  implication.  Wilson  v.  Ohio  and  Mississippi  Railway 
Co.  542. 

3.    Effect  of  such  repeal  on  pending  prosecutions.     See  STATUTES, 
23. 
NEGLiaENCB.    See  that  title,  1  to  9. 

EATIFICATION. 

Instrument  under  seal. 

1.  Executed  by  agent  without  competent  authority.  Where  an  instru- 
ment under  seal  was  executed  by  an  agent  without  competent 
authority,  it  can  not  be  ratified  by  the  principal  except  by  a  writing 
under  seal.    lugraham  et  al.  v.  Edwards,  526. 

RECORDS  DESTROYED. 

Act  of  1872  on  that  subject. 

Jits  constitutionality.    See  CONSTITUTIONAL  LAW,  9. 

RECOUPMENT. 

Whether  allowable. 

1.  In  an  action  of  trespass  or  trover,  for  taking  and  carrying  away 
property,  the  wrongdoer  can  not  recoup  an  indebtedness  that  may  be 
due  from  the  owner  to  himself,  not  connected  with  the  illegal  transac- 
tion, against  the  damages  sought  to  be  recovered.  To  be  the  subject 
of  recoupment,  the  defendant's  claim  must  arise  out  of  the  cause  of 
action  involved  in  the  plaintiff's  suit.     Hubbard  v.  Bogers,  434. 

In  case  of  fraudulent  sale. 

2.  Bight  of  recoupment  on  the  part  of  the  purchaser.  See  FRAUD, 
3,  4,  5. 

REDEMPTION. 

Duty  of  an  administrator. 

To  redeem  lands  of  Ms  intestate  sold  on  execution  or  fo'.'eclosure  of 
mortgage.    See  ADMINISTRATION  OF  ESTATES,  2,  3. 

REMEDIES. 

Trespasses  by  cattle. 

1.  While  in  the  hands  of  an  agister  or  bailee — remedy  of  tJie  pa/rty 
injured.    See  TRESPASS,  1,  2. 


638  INDEX. 

■REMEDIES.     Continued. 

Remedies  against  a  cotiporatiok. 

2.  Whether  trespass  or  trover,  or  an  action  on  the  case  for  malfecM- 
ance,  tciU  lie.     See  TRESPASS,  7,  8. 

Against  stockholders  op  corporations. 

3.  Remedy  of  creditor — lohetlier  at  law  or  in  equity.  See  CORPOR' 
ATIONS,  3. 

To  quiet  title  and  declare  a  dedication. 

4.  Remedy  in  chancery.    See  CHANCERY,  7. 

In  case  of  a  eratjdulent  saie. 

5.  Rights  and  remedies  of  the  purchaser.    See  FRAUD,  3,  4,  5.. 

AS  AGAINST  AN  ATTORNEY  AT  LAW. 

6.  At  the  suit  of  his  client.     See  ATTORNEY  AT  LAW,  4. 

For  mal-administration  by  administrator. 

7.  Remedy  in  chancery.     See  CHANCERY,  10, 

Upon  a  champertous  contract. 

8.  Remedy  in  respect  thereto.     See  CHANCERY,  11. 

Contracts  against  the  policy  op  the  law. 

9.  And  securities  gioen-for  their  enforcement — remedy.  See  CHAN- 
CERY, 13,  14. 

Contracts  without  consideration. 

10.  Ronedy  thereon.     See  CHANCERY,  12. 

REPLEVIN. 

Whether  the  action  will  lie. 

1.  Where  property  is  seized  and  sold  for  a  fine,  the  party  against 
whom  the  fine  was  recovered,  and  whose  property  was  sold  in  satisfac- 
tion  thereof,  may  contest  the  purchaser's  title  to  the  property,  in  an 
action  of  replevin.    Reagle  et  al.  v.  Wheeland,  423. 

RESCISSION  OF  CONTRACT. 
In  chancery. 

For  non-payment  of  installment  of  purchase  mov^y.  See  CHAN- 
CERY, 20. 
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RESIDENCE. 

Definition  of  the  woed. 

1.  Especially  under  the  divorce  act.  Although  the  word  "residence" 
is  not  the  same  in  meaning  with  the  word  "domicile" — a  residence 
being  more  transient  in  its  nature — yet,  within  the  meaning  of  the 
divorce  act,  there  must  be  some  intent  of  permanent  business  or  stay. 
It  can  not  be  acquired  by  going  to  a  place  with  the  purpose  of  return- 
ing immediately,  or  by  a  visit  to  this  State  to  bring  a  suit,  while 
the  party's  domicile  and  business  are  in  another  State.  Way  v.  Way^ 
406. 

KEVOCATION. 

Whether  a  power  is  revocable. 

1.  Where  a  letter  or  power  of  attorney  is  not  given  to  secure  th& 
payment  of  money,  or  made  irrevocable  by  its  terms  or  agreement 
accompanying  it,  and  it  is  not  a  power  accompanied  with  an  interest, 
as  where,  by  it  and  the  agreement  accompanying  it,  the  attorney  is 
simply  to  have  an  interest  in  the  proceeds  arising  from  the  execution 
of  the  power,  the  same  is  revocable.     Gilbert  et  al.  v.  Holmes,  548. 

2.  So,  where  A  gave  B  a  power  of  attorney  to  prosecute  suit  for  the 
redemption  and  recovery  of  lands,  accompanied  with  an  agreement  to 
give  the  latter  one-half  of  what  he  might  recover,  and  secured  the  per- 
formance of  the  agreement  on  his  part  by  mortgage  on  the  lands 
sought  to  be  recovered,  but  there  was  nothing  in  any  of  the  writings 
obligating  the  attorney  to  act:  Held,  that,  by  the  mortgage,  the  power 
was  not  annexed  to  the  estate,  nor  was  the  estate  auxiliary  to  its  exer- 
cise, and  the  power  was  not  coupled  with  an  interest  in  the  lands, 
and  was  revocable  at  any  time  before  the  attorney  had  recovered  the 
lands,  or  some  portion  thereof.     Ibid.  548. 

What  constitutes  a  revocation. 

3.  As  the  power  of  constituting  an  agent  is  founded  upon  the 
right  of  the  principal  to  do  the  business  himself,  it  follows  that  when 
that  right  ceases,  the  right  of  creating  an  appointment,  or  continuing 
an  appointment  already  made,  must  cease  also.  So,  where  the  princi- 
pal has  parted  with  his  right  in  the  subject  matter  of  the  agency  be- 
fore the  attorney  in  fact  had  exercised  the  power,  it  will  be  a  revoca- 
tion in  law  of  the  power  conferred.     Ibid.  548. 

RIGHT  OF  WAT. 

Notice  of  appeal. 

1.  Service  upon  tTie  attorney  of  a  railroad  company,  under  act  of  1852. 
In  a  proceeding  to  condemn  land,  under  the  act  of  1852,  for  the  right 
of  way  of  a  railroad,  notice  of  an  appeal  by  tlie  owner  of  the  land  to 
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the  circuit  court  from  the  decision  of  the  commissioners,  served  upon 
the  attorney  of  the  railroad  company,  is  insutficient.  Hartman  v. 
Bellemlle  and  0' Fallon  R.  R.  Co.  24. 

Assessing  damages  for  public  koajd. 

2.  Must  be  by  juryy  since  the  constitution  of  1870.     See  EMINENT 
DOMAIN,  1. 

Summoning  special  jury. 

3.  Ill  mcation— construction  of  act  of  1872.     See   EMINENT  DO- 
MAIN, 2. 

Mode  op  selecting  jury. 

4.  Cliallenge  to  tlie  array.    See  JURY,  2. 

Measure  op  damages.    See  MEASURE  OF  DAMAGES,  5,  6. 


RIPARIAN  OWNERS. 

Boundaries — extent  op  title. 

1.  The  title  of  a  person  owning  land  bounded  by  a  stream  of  water, 
extends  to  the  middle  or  centre  thread  of  the  stream,  and  he  may  main- 
tain replevin  for  rock  or  gravel  taken  therefrom  by  a  trespasser  or 
wrongdoer;  and  the  navigability  in  fact  of  the  stream  above  tide  water 
does  not  aftect  the  title  of  the  riparian  owner.  Braxon  et  al.  v.  Bress- 
ler,  488. 

2.  Grants  of  land  bounded  on  rivers,  or  upon  their  margins,  above 
tide  water,  carry  the  exclusive  right  and  title  of  the  grantee  to  the 
centre  of  the  stream,  unless  the  terms  of  the  grant  clearly  denote  the 
intention  to  stop  at  the  edge  of  the  river.    Ibid.  488. 

Navigable  streams. 

3.  Extent  ofpubhc  easement.  Where  the  stream  is  navigable  in  fact 
above  tide  water,  the  public  have  an  easement  or  right  of  passage 
upon  it  as  a  highway,  but  not  the  right  to  remove  the  rock,  gravel  or 
soil,  except  so  far  as  is  necessary  to  the  enjoyment  of  the  easement. 
Ibid.  488. 

Rights  as  to  accretions. 

4.  On  the  3fississippi  river.  The  proprietor  of  lands  bounded  by 
the  Missi.ssippi  river  is  entitled  to  all  accretions  thereto  caused  by  the 
deposition  of  alluvion,  without  regard  to  the  question  whether  such 
river  is  a  navigable  stream  or  not.  Lovingston  et  al.  v.  County  of  St. 
Clair,  56. 
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Alluvion. 

5.  Definition  of.  By  the  common  law,  alluvion  is  the  additioa 
made  to  laud  by  the  washing  of  the  sea,  a  navigable-  river  or  other 
stream,  whenever  the  increase  is  so  gradual  that  it  can  not  be  per- 
ceived in  any  one  moment  of  time.  When  the  public  easement  is  not 
interrupted,  the  question  of  the  navigability  of  the  stream,  as  at  com- 
mon  law,  does  not  arise.    Lovingston  et  al.  v.  County  of  St.  Glair,  56. 

6.  Effect  of  act  of  Congress  in  relation  to  navigable  streams.  The  act 
of  Congress  of  1796  (1  Stat.  468,  sec.  9)  which  declares  all  navigable 
rivers  in  a  certain  district,  public  highways,  has  no  bearing  upon 
this  question.  The  riparian  owner  has  a  right  to  the  alluvion,  whether 
the  stream  is  navigable  or  not.     Ibid.  56. 

Who  ake  riparian  proprietors. 

7.  Where  grants  from  the  United  States  conveyed  lands  to  the  then 
bank  of  the  Mississippi  river,  so  Ihat  the  river  formed  one  of  its 
boundaries :  Held,  that  the  grantees  and  those  succeeding  them  in 
title  were  riparian  proprietors,  and  as  such  would  take  title  by  accre- 
tion to  all  the  alluvial  formations  to  their  lands.  And  it  matters  not 
that  there  were  definite  calls  and  lines  in  the  survey,  provided  the 
bank  of  the  river  was  one  of  the  boundary  lines.  The  grant  may 
have  been  so  limited  as  not  to  carry  it  to  the  middle  of  the  river,  and 
yet  not  exclude  the  right  to  the  alluvion.     Ibid.  56. 

Op  accretions  by  artificial  means. 

8.  Where  the  accretions  were  slow  and  gradual,  and  their  forma- 
tion was  facilitated  by  the  construction  of  coal  dykes  and  other  im- 
provements for  the  benefit  of  the  public,  and  the  adjacent  proprietors 
prevented  the  soil  thus  formed  from  washing  awaj^  it  not  appearing 
that  thej--  would  not  have  been  formed  without  such  aids,  and  it  ap- 
pearing that  the  improvements  so  aiding  the  formation  were  not  con- 
structed for  any  such  purpose,  and  the  proprietors  had  nothing  to  do 
with  the  erection  of  such  dykes,  etc:  Held,  that  the  fact  that  the  labor 
of  other  persons  changed  the  current  of  the  river  and  caused  the 
deposit  of  alluvion  on  the  lands  of  the  adjacent  proprietors,  could  not 
deprive  them  of  a  right  to  the  newly  made  soil.     Ibid.  56. 

SALARIES.    See  FEES  AND  SALARIES. 


SALES. 

Implied  warranty. 

1.     Want  of  affirmation  of  title.    In  an  action  against  a  railroad 
company  to  recover  the  price  of  a  quantity  of  ties  sold  and  delivered 
41— 64Tn  Ir.L 
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by  the  plaintiff  to  the  defendant,  it  was  pleaded  that  a  certain  portion 
of  the  ties  were,  by  some  person  to  the  defendant  unknown,  cut  and 
removed  from  land  granted  to  the  defendant  by  its  charter  and  remain- 
ing unsold,  and  after  receiving  the  same  became,  for  the  first  time, 
apprised  of  the  fact  that  the  ties  were  taken  from  its  own  land.  It 
was  held,  the  plea  contained  no  matter  of  recoupment,  as  it  did  not 
aver  possession  of  the  ties  in  the  vendor  at  the  time  of  the  sale,  so  that 
a  warranty  of  title  could  be  implied  therefrom,  nor  did  it  aver  any 
affirmation  of  title.  In  the  absence  of  both  these  elements,  the  pur- 
chaser  buys  at  his  own  peril.  Illinois  Central  Bailroad  Company  v. 
LeidiQi  151. 

SEKVICE  OF  PROCESS.    See  PROCESS,  2,  3. 

SET-OFF. 

At  law. 

1.  Claims  must  be  mutual.  A  defendant  in  a  suit  at  law  can  not  set 
off  a  debt  due  to  him  as  surviving  partner  from  the  plaintiff.  Hughes 
V.  Trahern,  Admx.  et  al.  48. 

In  equitt. 

2.  Generally.  The  general  rule  in  equity  is  that  joint  and  separate 
debts  can  not  he  set  off  against  each  other,  or  that  a  set-off'  of  debts 
accruing  in  different  rights  will  not  be  allowed.  But  special  circum- 
stances may  occur  creating  an  equity  which  will  justify  a  court  of 
chancery  in  allowing  a  set-off  inadmissible  in  a  court  of  law.  Ibid. 
48. 

3.  In  case  of  insolvency  of  an  estate.  Where  A,  in  his  lifetime, 
recoTcred  judgment  against  B,  being  at  the  time  indebted  to  B,  as  the 
surviving  partner  of  a  late  firm,  and  B,  after  his  death,  recovered, 
as  such  surviving  partner,  a  judgment  against  the  administratrix  of 
his  estate,  the  estate  proving  to  be  insolvent:  Meld,  that  in  equity  B 
was  entitled  to  have  his  judgment  against  the  estate  of  A  set  off 
against  the  judgment  in  favor  of  A's  estate,  the  real  parties  in  interest 
Tjeing  the  estate  of  Aon  the  one  side  and  the  surviving  partner  on  the 
other,  who  was  alone  entitled  to  collect  the  debts  due  the  firm,  and 
who  was  primarily  liable  for  the  debts  against  the  firm.    Ibid.  48. 

4.  Against  an  assigned  judgment.  On  bill  in  chancery  to  have  a 
judgment  in  favor  of  the  complainant,  as  surviving  partner,  against 
the  estate  of  the  debtor,  set  off  against  a  judgment  recovered  by  the 
deceased,  in  his  lifetime,  against  the  complainant,  on  the  ground  of  the 
insolvency  of  the  estate,  it  appeared  that  the  judgment  against  the 
complainant  had  been  assigned  to  another,  who  had  only  paid  a  small 
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part  of  the  consideration,  and  that  he  held  the  same  in  part  for  the 
benefit  of  the  estate  of  the  deceased,  the  decree  of  the  court  below  in 
dismissing  the  bill  was  reversed  and  remanded,  with  directions  to 
refer  the  cause  to  the  master  to  state  an  account  of  the  money  i^aid 
by  the  assignee  to  the  assignor  of  the  judgment,  or  to  his  estate  after 
his  death,  prior  to  the  recovery  of  the  complainant's  judgment  against 
the  estate,  and  before  the  filing  of  the  bill,  and  to  ascertain  if  any  part 
of  the  consideration  of  the  assignment  was  a  pre-existing  debt  from 
the  assignor  to  the  assignee,  and  if  so,  to  find  the  amount ;  and  also 
the  whole  amount  received  on  the  judgment  by  the  assignee;  and 
with  direction  to  decree  that  the  money  advanced  on  the  assignment, 
or  to  the  estate  prior  to  the  recovery  of  complainant's  judgment, 
should  be  repaid  to  the  assignee,  together  with  what  should  be  found 
due  him  for  pre-existing  indebtedness  from  the  assignor,  and  apply  in 
reduction  thereof  the  moneys  received  by  the  assignor  on  his  judg-. 
ment,  if  sufficient,  if  not,  so  much  of  the  judgment  as  might  be  neces- 
sary to  satisfy  him ;  and  decree  that  complainant's  judgment  be  set  off 
against  the  balance  of  the  judgment  against  complainant,  and  requir- 
ing complainant  to  bring  the  balance  due  the  estate  into  court., 
Hughes  v.  Trahern,  Admx.  et  al.  48. 

SHERIFF. 
Mat  appoint  special  deputy.    See  OFFICERS,  1. 

SPECIAL  DEPUTY. 
Shebiff  may  appoint.    See  OFFICERS,  1. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  15^  16,  17. 

STATUTES. 
Constitutionality. 

1.  Act  of  1873  in  regard  to  destroyed  records — wheth&r  it  impairs  the 
obligation  of  contracts.    See  CONSTITUTIONAL  LAW. 

Construction  op  statutes. 

2.  General  rule.  The  intention  of  a  statute  must  be  sought  in  the 
words,  and  courts  have  no  right  to  suppose  that  the  legislature  intend 
anything  different  from  their  natural  import.  Where  a  statute  needs 
construction,  every  part  of  it  must  be  considered,  so  that  the  whole 
may  harmonize,  it  never  being  presumed  that  any  portion  was  in- 
tended to  be  without  a  meaning.     Way  v.  Way,  406. 
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3.  When  strict  construction  prevails.  Statutes  Avliich  are  opposed 
to  common  right,  and  confer  special  privileges  upon  one  class  of 
community  not  enjoyed  by  others,  should  receive  a  strict  construction; 
and  the  courts  will  require  that  cases  coming  before  them  shall  be 
brought  clearly  within  the  provisions  of  such  statutes  before  relief 
will  be  granted  under  them.  Such  laws  arc  not  extended  by  liberal 
construction  to  embrace  cases  not  within  the  language  of  the  statute. 
Bothgerber  v.  Dupuy,  453. 

4.  So,  where  a  statute  creates  a  lien  secret  in  its  character,  the 
holder  of  it  being  required  to  do  nothing  to  apprise  purchasers  or 
creditors  of  its  existence,  it  will  not  be  presumed  that  the  legislature 
intended  to  embrace  within  the  operation  of  such  law,  any  but  such 
parties  as  are  expressly  named.     Ibid.  453. 

5.  Mechanics''  liens— act  of  1869  to  be  strictly  construed.  See  LIENS,  2. 

Statutes  construed. 

6.  County  court  of  La  Salle  county — its  jurisdiction  under  act  of 
1873.    Blake  et  al.  v.  Peckham,  363.     See  JURISDICTION,  1. 

7.  Days  of  grace  on  bankers''  checks.  Construction  of  act  of  1861. 
Culter  et  al.  v.  Reynolds  et  al.  321.     See  CHECKS,  1. 

8.  Eminent  domain — summoning  special  jury  to  assess  damages  in 
vacation.  Construction  of  act  of  1873.  Haslam  et  al.  v.  Galena  and. 
Southern  Wisconsin  Railroad  Co.  353.     See  EMINENT  DOMAIN,  3. 

9.  Fences.  Construction  of  section  14  of  chapter  entitled  "Inclos- 
ures  and  Fences,"  R.  S.  1845.    Scott  v.  Wirshing,  103.    See  FENCES,  3. 

10.  Forcible  entry,  by  landlord  against  a  subtenant — whether  the  ac- 
tion will  lie,  under  acts  of  1845  and  1865.  Patchell  et  al.  v.  Johnston, 
305.     See  FORCIBLE  DETAINER,  1,  3. 

11.  Jurisdiction  in  suit  for  divorce — residence  of  the  complainant. 
Statute  construed.  Way  v.  Way,  406.  See  JURISDICTION,  3,  RES- 
IDENCE, 1. 

13.  Limitations — depositor's  bank  account — when  barred,  under  act  of 
1849.    Jassoy  &  Co.  v.  Earn,  379.     See  LIMITATIONS,  3. 

13.  Married  women — power  to  execute  a  lease  on  their  separate  real 
estate  without  consent  of  husband — construction  of  act  of  1861.  Parent 
V.  Gallerand,  97.     See  MARRIED  WOMEN,  1. 

14.  Mechanic's  lien — act  of  1869  does  not  apply  to  a  second  sub-con- 
Wactor.    Rothgerber  v.  Dapiiy,  453.     See  LIENS,  13  to  16. 
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15.  Meclmnic^ s  lien  for  momng  a  huilding.  Construction  of  the 
statute,  sec.  1,  E.  S.  1845,  p.  348.  Stephens  v.  Holmes,  336.  See  LIENS,  19. 

16.  Parties  in  petition  for  mechanic's  lien.  Construction  of  10th  sec. 
of  the  act  concerning  mechanic's  liens.  (Gross'  Stat.  424.)  Roberts 
V.  Gates  et  al.  374.     See  PARTIES,  9. 

17.  Railroad  companies — duty  to  ring  a  hell  or  sound  a  whistle  on  op 
proaching  a  crossing.  Construction  of  act  of  1849.  Western  Union 
Railroad  Go.  v.  Fulton,  274.     See  RAILROADS,  1. 

18.  Sheriff's  fees  in  criminal  cases — liability/  of  counties  therefor. 
Construction  of  the  various  statutes  on  that  subject,  in  Gountp  of  Alex- 
ander V.  Myers,  87.     See  COUNTIES,  1,  2,  8. 

Repeal  op  statutes. 

19.  By  implication.  It  is  a  familiar  rule,  that  every  statute  is,  by 
implication,  a  repeal  of  all  prior  statutes,  so  far  as  it  is  contrary  and 
repugnant  thereto,  without  any  repealing  clause.  Wilso?i  v.  Ohio  and 
Mississippi  Railway  Go.  542. 

20.  It  is  a  general  rule  that,  when  a  statute  imposes  a  new  penalty 
for  an  offense,  it  repeals,  by  implication,  so  much  of  the  former  stat- 
ute as  established  a  diliei'ent  penalt3^    Ibid.  542. 

21.  If  two  statutes  are  clearly  repugnant  to  each  other,  the  one  last 
enacted  operates  as  a  repeal  of  the  former ;  and  a  subsequent  statute 
revising  the  whole  subject  of  a  former  one,  and  intended  as  a  substi- 
tute for  it,  operates  as  a  repeal  of  the  former  one,  although  it  contains 
no  express  words  to  that  efi'ect.  Gulver  v.  Third  National  Bank  of  Ghi- 
cago,  528. 

22.  By  cmstitutional  provision.    See  CONSTITUTIONAL  LAW,  6. 

Effect  op  repeal  op  statute. 

28.  Upon  pending  prosecutions  under  the  prior  law.  As  the  eflPect  of 
a  repealing  statute  is  to  obliterate  the  prior  law  as  completely  from 
the  records  as  if  it  had  never  passed,  except  as  to  actions  or  suits 
which  were  commenced,  prosecuted  and  concluded  while  it  was  an  ex- 
isting law,  it  follows  that  the  repeal  of  a  statute  puts  an  end  to  all 
prosecutions  under  the  repealed  statute,  and  to  all  proceedings  grow- 
ing out  of  it,  pending  and  undetermined  at  the  time  of  the  repeal. 
Wilson  V.  Ohio  and  Miss.  Railway  Go.  542. 

Special  legislation. 

24.  Effect  of  constitution  of  1870  thereon.  See  CONSTITUTIONAL 
LAW. 
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Special  laws  in  kegard  to  jtibisdiction  of  justices. 

25.  Abrogated  by  constitution  of  1870.  See  JUSTICES  OF  THE 
PEACE,  1. 

Special  laws  in  regard  to  practice. 

26.  Abrogated  by  new  constitution.    See  PRACTICE,  1. 

Special  laws  as  to  fees. 

27.  Abrogated  by  tU  constitution.  See  FEES  AND  SALARIES, 
1,  2,  3. 

Act  of  1849  relating  to  corporations. 

28.  Repealed  by  act  of  1857.     See  CORPORATIONS,  1. 

Railroads— giving  signals  on  approaching  crossings. 

29.  The  38th  section  of  act  of  1849  repealed  by  tlie  act  of  1869.  See 
RAILROADS,  2. 

STENOGRAPHIC  REPORTERS. 

In  Cook  county. 

1.  The  act  of  the  legislature  authorizing  the  appointment  of  offi- 
cial reporters  in  the  courts  of  Cook  county  being  a  special  act,  not  of 
uniform  operation  throughout  the  State,  was  abrogated  by  the  consti- 
tution of  1870.     The  People  ex  rel.  Ely  et  al.  v.  Rumsey,  44. 

STEP-CHILDREN. 
Duty  as  to  their  support.     See  PARENT  AND  CHILD,  2,  3. 

SUBROGATION. 

Where  a  surety  pays  the  debt. 

1.  Where  a  railroad  company  executed  a  deed  of  trust  to  secure  a 
debt  of  the  company  to  Beal  of  $1000,  in  which  A  was  surety,  and  to 
indemnify  A  and  B  against  liability  as  sureties  of  the  company  to  C 
and  D  for  the  sum  of  $2000,  and  A,  as  such  surety,  was  compelled 
and  did  pay  such  sums:  ITeld,  that  A  was  entitled  in  equity  to  be 
subrogated  to  the  rights  of  Beal  under  the  deed  of  trust,  and  to  have 
the  deed  of  trust  foreclosed  to  indemnify  himself  for  the  several  sums  so 
paid  by  him.    Jacques  et  al.  v.  Fackney  et  al.  87. 

Where  a  trustee  becomes  liable. 

2.  And  is  compelled  to  pay  the  debt.  A  railroad  company  being  in- 
debted to  various  parties,  placed  certain  county  bonds  in  the  hands 
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of  its  president,  to  be  lield  by  him  in  trust  to  secure  sucli  indebted- 
ness. These  bonds  were  subsequently  withdrawn  by  Lhe  company, 
after  the  acceptance  of  the  trust,  and  appropriated  to  other  purposes, 
and  a  deed  of  trust  on  certain  lands  executed  to  secure  the  same  in- 
debtedness. The  president  having  surrendered  the  bonds,  was  held 
liable  to  certain  creditors  on  account  of  his  improperly  parting  with 
the  bonds,  and  compelled  to  pay  their  debts :  Held,  that  the  presi- 
dent, having  paid  a  debt  secured  by  the  deed  of  trust,  was  also  enti- 
tled to  be  subrogated  to  the  rights  of  such  creditors  under  the  deed  of 
trust;  and  there  being  no  fraud  shown  in  the  surrendering  of  the 
bonds  and  their  application  in  paying  other  debts  of  the  company, 
that  the  president  was  not  estopped  from  seeking  such  remedy. 
Jacques  et  al.  v.  Fackney  et  al.  87. 

3.  In  such  case,  the  creditors  were  the  only  parties  who  could  com- 
plain of  the  surrender  of  the  bonds,  and  if  they  chose  to  resort  to  the 
personal  liability  of  the  president  as  trustee  of  such  bonds,  instead  of 
relying  upon  the  new  security  given  hj  the  trust  deed,  they  ought  not 
to  object,  when  the  trustee,  after  having  paid  their  debt,  only  asks  to 
be  subrogated  to  the  rights  which  thej'  could  have  asserted  under  the 
■deed  of  trust     Ibid.  87. 

4.  And  when  a  part  of  the  creditors  whose  debts  were  secured  by 
the  deed  of  trust,  and  which  had  been  paid  by  those  seeking  subroga- 
tion, recovered  judgments  against  the  railroad  company  on  other  in- 
debtedness, having  notice  of  the  deed  of  trust,  and  purchased  part  of 
the  same  lands  included  in  the  trust  deed,  at  sale  under  executions 
issued  on  their  judgments:  Held,  that  the  equities  of  the  parties  seek- 
ing such  subrogation  were  superior  to  their  equity.     Ibid.  87. 

5.  Of  the  terms  of  adjustment.  In  such  case,  the  court  held  that 
whatever  amounts  the  execution  creditors  expended  in  payment  of 
taxes,  or  in  perfecting  the  titles  to  the  lands  included  in  the  deed  of 
trust,  which  inured  to  the  benefit  of  the  complainants,  hj  way  of  pro- 
tecting their  security,  ought  to  be  refunded  to  them ;  and  that  if  there 
were  any  lands  included  in  the  deed  of  trust  not  sold  by  such  other 
creditors  on  their  executions,  they  should  be  first  subjected  to  the 
payment  of  the  amounts  due  the  complainants,  and  the  lands  sold  on 
execution  should  be  last  offered  for  sale.    Ibid.  87. 

SUNDAY. 

Issuma  INJUNCTION  ON  Sunday.    See  INJUNCTIONS,  3. 

■SURETY. 

Right  of  subrogation.    See  SUBROGATION,  1. 
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TAXATION. 

For  corporate  purposes. 

1.  Under  constitution  of  1848.  Section  five  of  article  nine  of  the 
constitution  of  1848  provides  that  the  corporate  authorities  of  coun- 
ties, tovFnships,  school  districts,  cities,  tovras  and  villages  may  be 
vested  with  power  to  assess  and  collect  taxes  for  col-porate  purposes ; 
such  taxes  to  he  uniform  in  respect  to  persons  and  property  within 
the  jurisdiction  of  the  body  imposing  the  same:     Held,  that,  within 

'  the  meaning  of  this  provision  of  the  constitution,  a  tax  for  corporate 

purposes  must  be  for  such  purposes,  and  such  only,  as  are  germane 

to  the  objects  of  the  creation  of  the  municipalitj^,  at  least  such  as  hav.e 

,    a  legitimate  connection  with  those  objects  and  a  manifest  relation 

thereto.     Board  of  Supervisors  of  Livingston  County  v.  Weider,  427. 

2.  To  provide  a  location  or  site  for  a  State  institution  is  not  such  a 
corporate  purpose  as  would  authorize  the  authorities  of  such  munici- 
palities to  impose  upon  property  owners  an  onerous  tax  to  pay  the 
expense.     Ibid.  427. 

3.  The  action  of  the  board  of  supervisors  of  Livingston  county  in 
authorizing  the  issue  of  the  bonds  of  the  county  for  the  purpose  of 
securing  the  location  of  the  State  Reform  School  in  the  township  of 
Pontiac,  in  that  county,  in  accordance  with  the  act  of  1869,  providing 
for  aid  from  municipal  corporations  in  the  erection  of  that  institu- 
tion, was  illegal  and  void,  the  legislature  having  no  power,  under 
the  constitution,  to  authorize  such  corporations  to  levy  a  tax  for  such 
purposes.     Ibid.  427. 


TRESPASS. 

Whether  the  action  will  lie. 

1.  For  injuries  done  hy  the  cattle  of  another  while  in  the  hands  of  an, 
agister  or  bailee.  An  action  of  trespass  will  not  lie  against  the  owner 
of  cattle  for  trespasses  committed  by  them  while  they  are  in  the  hands 
of  an  agister  or  bailee.  If  the  owner  Could  be  held  liable  for  such 
trespasses  at  all,  it  would  be  in  case  and  not  in  trespass ;  as,  if  the 
owner  of  the  cattle  selected  a  reckless  and  irresponsible  agister  or 
bailee,  and  had  he  known  or  had  reason  to  believe  the  cattle  would 
commit  the  trespasses  when  he  placed  them  in  his  hands,  he  might 
then  be  liable  in  case.     Wa/fd  et  al.  v.  Brown,  307. 

2.  A  agreed  with  the  owner  of  a  lot  of  cattle  to  pasture  them  for  a 
specified  price  per  week  in  his  cornstalk  field.  Afterwards,  A  made 
an  arrangement  with  B,  without  the  knowledge  of  the  owner,  by 
which  the  cattle  were  placed  in  the  field  of  B,  which  adjoined  that  af 
A,  and  they  were  to  divide  the  pay,  according  to  an  agreement  between. 
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them.  The  cattle  were  first  put  in  the  field  of  A,  but  the  fence  was 
taken  down  between  his  field  and  that  of  B  by  them,  so  as  to  permit 
the  cattle  to  run  in  both  fields.  The  cattle  broke  through  from  the 
field  of  B  into  that  of  C,  and  committed  certain  trespasses,  for  which 
C  sought  to  recover  damages  from  the  owner  of  the  cattle.  It  ap- 
peared that  the  portion  of  the  division  fence  between  C  and  B,  which 
the  latter  was  bound  to  maintain,  was  insufficient  to  turn  stock,  and 
that  the  cattle  passed  through  that  portion  of  the  fence.  The  trespasses 
were  committed  before  the  owner  of  the  cattle  knew  that  they  had 
been  turned  into  the  field  of  B :  Held,  that  the  owner  of  the  cattle  was 
.  not  liable  to  respond  in  damages  for  the  trespasses  cornmitted  by  them. 
Ward  et  al.  v.  Brown,  307. 

3.  Where  the  goods  of  one  are  seized  under  exemition  against  another 
— liability  of  the  plaintiff  in  execution.  Where  a  natural  person  is 
plaintitt"  in  an  execution,  and  the  goods  and  chattels  of  a  person  other 
than  the  defendant  in  the  execution  are  seized  and  sold  under  it,  the 
plaiutift' in  the  execution  is  not  liable  to  an  action  of  trespass  de  bonis 
asportatis  by  such  person,  unless  he  interfered  with  the  levy  or  as- 
sented to  what  had  been  done  by  the  officer.  Wolf  et  al.  v.  Bcettcher, 
316. 

4.  It  is  a  general  rule  that,  when  a  sherifl"  or  constable  makes  him- 
self liable  as  a  trespasser,  in  the  execution  of  a  writ,  all  who  direct,  re- 
quest, advise,  aid  or  abet,  are  joint  trespassers  with  him,  and  liable 
for  all  damages.     Ibid.  316. 

5.  If  a  person  sue  out  an  execution,  and  give  a  bond  of  indemnity 
to  the  sherifl"  to  induce  him  to  sell  the  goods  of  another,  this  is  a 
sufficient  interference  to  subject  him  to  an  action.  So,  also,  if  he 
adopt  the  acts  of  the  officer  by  receiving  the  goods  or  money.  Ibid. 
316. 

6.  Of  tlie  intent.  In  such  action,  no  question  of  intent  is  involved. 
Ibid.  316. 

7.  Liability  of  a  township  to  the  action.  A  town,  organized  under 
the  township  organization  laws  of  this  State,  having  an  execution  in 
its  favor  against  A,  can  make  itself  liable  for  the  taking  of  the  goods 
of  B,  under  the  execution,  in  any  of  the  ways  by  which  a  natural  per- 
son may  render  himself  liable  for  such  a  trespass.    Ibid.  316. 

8.  Although  it  was  once  doubted  whether  an  action  of  trespass  or 
trover,  or  an  action  on  the  case  for  malfeasance,  would  lie  against  a 
corporation,  it  is  now  well  settled  in  England,  as  well  as  in  this  State 
and  New  York,  that  such  an  action  may  be  maintained  against  cor- 
porations, as  well  as  actions  on  the  case  for  non-feasance.  Ibid.  31G. 
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TRESPASS.    Continued. 

For  ANIMAL8  BRBAKma  INTO  mOLOStTRE. 

9.    Cf  the  legal  requirement  as  to  sufficiency  offences.    See  FENCES, 


1,  2. 


TROYER. 

Who  may  MAiNTAm  the  action. 

1,  Of  the  character  of  title  required  to  be  in  the  plaintiff.  It  is  a  gen- 
eral rule  that,  without  an  absolute  or  special  property  in  the  thing 
alleged  to  have  been  wrongfully  converted,  trover  can  not  be  main- 
tained,  and  a  right  of  immediate  possession  before  or  at  the  time  of 
the  conversion  is  essential.    Eisendrath  et  al.  v.  Knauer  et  al.  396. 

3.  It  is  the  recognized  law,  that  a  person  having  a  special  prop- 
erty in  goods  may  maintain  trover  against  a  stranger  who  takes  them 
out  of  his  actual  possession,  as,  a  sheriflF,  a  carrier,  a  factor,  a  ware- 
houseman, consignee,  a  pawnee  or  trustee,  or  an  agister  of  cattle,  a 
gratuitous  bailee,  or  any  person  who  is  responsible  over  to  his  princi- 
pal.   Ibid.  396. 

3.  The  nature  of  this  special  property  is  not  very  accurately  de- 
fined, and  seems  to  depend  upon  the  circumstances  of  the  case.  In  a 
strict  sense,  it  consists  in  the  lawful  custody  of  the  goods  with  a  right 
of  detention  against  the  general  owner;  but  a  lower  degree  of  interest 
will  be  sufficient  against  a  stranger,  for  the  reason  that  a  mere  wrong- 
doer is  not  permitted  to  question  the  title  of  a  person  in  the  actual 
possession  of  the  goods,  whose  possession  he  has  wrongfully  invaded. 
Ibid.  396. 

4.  But  where  the  action  was  brought  against  the  general  owner  or 
payee  of  a  bank  check  by  a  mere  depositary  having  no  interest  in  the 
same,  under  the  following  circumstances :  The  drawers  of  the  check 
having  bought  real  estate  and  received  a  deed  therefor,  gave  their 
check  to  the  grantors  for  the  price  due  them,  but,  desiring  an  ab- 
stract of  title  brought  down  to  that  date,  left  the  check  with  the  plain- 
tiff to  hold  for  the  drawees  until  such  abstract  was  furnished,  and  the 
plaintiff"  delivered  the  same  to  the  drawees  to  have  the  same  presented 
for  payment,  with  their  agreement  to  return  it  in  case  of  protest,  but 
the  same  having  been  paid,  they  refused  to  return  the  same,  and  de- 
fendants performed  the  condition  before  suit:  Held,  that  it  was  in- 
cumbent on  the  plaintiff  in  trover  against  the  drawees  for  the  conver- 
sion of  the  check  to  show  a  qualified  right  or  interest  in  the  check,  a 
jus  in  re,  or  some  fixed  right  attached  to  it,  either  legal  or  equitable, 
in  order  to  recover.  Ibid.  396. 
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TRUSTS. 

JtIBISDICTION  IK  CHANCERY. 

1.    To  enforce  trusts.    See  CHANCERY,  9. 

Whether  a  trust  is  created. 

3.    By  will — as  to  a  charge  upon  real  estate.    See  WILLS,  1  to  5. 

VARIANCE. 

Between  declaration  and  bond  sued  on.    See  PLEADING-  AND 
EVIDENCE,  1. 

VENDOR  AND  PURCHASER. 
Of  their  relations  with  each  other. 

1.  At  law  and  in  equity.  There  is  a  marked  difference  as  to  the 
rights  and  relations  of  the  parties  in  the  ordinary  case  of  an  execu- 
tory contract  for  tlie  sale  of  land,  at  law  and  in  equity.  At  law,  it 
confers  upon  the  vendee  a  mere  right  of  action,  the  estate  remaining 
that  of  the  vendor,  and  the  unpaid  purchase  money  that  of  the  ven- 
dee. In  equity,  the  estate,  from  the  making  of  the  contract,  is  re- 
garded as  the  real  property  of  the  vendee,  attended  by  most,  if  not  all, 
of  the  incidents  of  ownership,  and  the  purchase  money  as  that  of  the 
vendor,  upon  the  familiar  principle  that  equity  looks  upon  things 
agreed  to  be  done  as  actually  performed.  Lombard  v.  Chicago  Sinai 
Congregation,  477. 

Loss  BY  FIRE  before  CONVEYANCE. 

2.  Upon  whom  it  must  fall.  Where  a  contract  for  the  sale  of  land 
is  absolute  and  complete,  and  the  buildings  thereon  are  accidentally 
destroyed  by  fire,  pending  the  contract  and  before  conveyance,  the  ven- 
dor having  at  the  time  of  the  sale  a  fee  simple  title,  the  loss,  in  equity, 
as  upon  a  bill  for  specific  performance,  will  fall  upon  the  purchaser, 
he  being  regarded  in  such  court  as  the  real  owner.    Ibid.  477.  ■ 

3.  But  where,  in  the  case  of  an  executory  contract  for  the  sale  of 
real  estate,  the  vendor  was  to  furnish  an  abstract  of  title,  and  if  not 
satisfactory  he  was  to  have  the  option  of  perfecting  the  title,  or  annull- 
ing the  contract  and  returning  the  money  paid,  and  the  abstract  failed 
to  show  title,  and  the  vendor  failed  to  exercise  his  option,  after  notice 
so  to  do,  until  after  valuable  and  costly  buildings  thereon  were  de- 
stroyed by  fire,  the  vendor  still  remaining  in  possession,  it  was  held, 
on  bill  by  the  vendee  for  specific  performance  as  to  the  land  and  com- 
pensation for  the  buildings  and  property  destroj^ed,  and  exemption 
from  the  payment  of  interest  during  the  time  the  vendor  was  in 
default,  that  the  contract  of  sale  lacked  that  completeness  which  would, 
in  equity,  make  the  land  the  property  of  the  vendee,  so  as  to  make 
him  bear  the  loss,  it  beiag  subject  to  a  contingency;  and  that,  upoa 
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VENDOR  AND  PURCHASER. 

Loss  BY  FIRE  BEFORE  CONVEYANCE.     Continued. 

specific  performance  being  ordered,  the  vendee  was  entitled  to  com- 
peusation  for  the  loss,  to  be  deducted  from  the  purchase  money ;  and 
that  the  vendor  was  entitled  to  interest  on  the  unpaid  purchase  money 
only  from  the  time  a  good  title  to  the  property  was  shown,  the  vendor, 
being  entitled  to  the  rents  and  profits  up  to  such  time.  Lomba/i'd  v. 
Chicago  Sinai  Congregation,  477. 

4.  Waimr  of  laches.  Where,  in  such  a  case,  the  vendee,  before  the 
loss,  called  upon  the  vendor  to  obviate  the  objections  to  the  title  with- 
in a  reasonable  time — fixed  at  20  days — or  he  would  require  a  return 
of  the  earnest  money  paid:  Held,  that  this  notice  efl'ectually  preclu- 
ded the  vendee  from  taking  advantage  of  the  vendor's  previous  laches, 
by  insisting  that  thereby  the  agreement  had  become  absolute,  and  that 
it  put  the  vendor  upon  his  duty  to  make  his  election,  and  notify  the 
vendee  of  the  result.     Ibid.  477. 

Forfeiture  for  non-payment  of  purchase  money. 

5.  Whether  a  bill  to  rescind  the  contract  will  lie  at  the  suit  of  the  ven- 
dor.   See  CHANCERY,  20. 

FrauduijEnt  sale. 

6.  Bights  and  remedies  of  the  purchaser.    See  FRAUD,  3,  4,  5 


VOID  AND  VOIDABLE. 

Want  op  jurisdiction. 

1.  Where  a  town  sues  for  its  own  benefit  before  a  justice  residing  in  the 
town — the  whole  proceedings  void.     See  JURISDICTION,  2. 

Municipal  bonds. 

2.  Issued  without  authority,  are  void.     See  CORPORATIONS,  5 

Foreclosure — subsequent  purchaser  not  a  party. 

3.  Decree  not  void  as  to  him.     See  PARTIES,  5. 

WAIVER. 
Laches  on  the  part  op  a  vendor  op  land. 

1.  Waiver  thereof  by  the  purchaser.     See  VENDOR  AND  PUR- 
CHASER,  4. 

Mechanic's  lien. 

2.  Waiver  of  the  lien — other  or  further  security.     See  LIENS,  9,  1(X 
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WILLS. 

Creating  a  charge  upon  real  estate. 

1  Gomtruction  of  a  wiU-and  herein,  of  the  general  rule.  Where  a 
testator,  by  his  will,  provided  first  for  the  payment  of  h:s  debts  o^t 
any  moneys  he  might  have,  with  authority  to  his  executors  to^eU  o 
much  of  his  property,  real  or  personal,  at  their  discretion,  as  might 
be  necessary  to  pay  the  debts,  and  then  provided  that  ^fter  the  pay- 
ment of  all  his  debts,  all  the  residue  of  his  property,  real  and  personal, 
should  be  divided  equally  between  his  wife  and  children,  each  taking 
one-half-  Held,  that  such  devise  created  no  specific  charge  or  lien 
upon  the  estate  devised,  and  consequently  no  trust  so  as  give  a  court 
of  equity  jurisdiction  of  claims.    Harris  v.  Douglas  et  al.  466. 

2  Where  a  testator,  by  his  will,  provides  that,  after  the  payment 
of  all  debts,  the  residue  of  the  estate  is  bequeathed,  it  has  never  been 
held  in  this  State  that  such  words  create  any  specific  charge  on  the 
real  estate  other  than  the  law  creates.  Such  a  charge,  .like  that  created 
by  law,  in  case  the  party  dies  intestate,  is  to  be  enforced  by  the  county 
court  in  the  due  course  of  administration.     Ibid.  466. 

3  Even  at  common  law,  where  the  real  estate  was  not  chargeable 
with  the  payment  of  simple  contract  debts  in  the  course  of  admmis 
tration,  the  doctrine  was,  that  a  mere  direction  in  the  will  to  pay  debts 
and  legacies,  did  not  create  a  charge  on  the  real  estate.    It  was  neces- 
-sary  that  some   clear  intention  should  be  expressed  that  Uie  devisee 

should  take  the  real  estate  charged  with  their  payment.    Ibid.  466. 

4  In  this  country  the  rule  seems  to  be  that,  where  it  clearly  ap- 
pears to  have  been  the  intention  of  the  testator  to  charge  his  real  es- 
tate to  the  exclusion  of  personal  property,  the  woi-ds  i_n  the  residuary 
clause  of  a  will,  "after  the  payment  of  my  debts,"  will  be  held  suffi- 
cient for  that  purpose.  But  where  no  such  intention  appeai-s,  and  the 
whole  estate,  personal  and  real,  is  charged  with  the  paymen  of  debts 
U  seems  to  be  the  general  rule  that  the  testator  intended  his  estate 
should  be  administered  as  provided  bylaw  in  the  State  where  his  will 
is  admitted  to  probate.     Ibid.  466. 

5     And  where  the  testator,  in  that  part  of  his  will  nominating  ex- 
■        ecutors,  used  the  following  language :     -I  do  hereby  waive   all  lega 
process  and  letters  of  administration,  and  dispense  with  any  and  all 
Security  on  the  part  of  my  said  executors,  and  direct  that  they  may 
proceed  and  execute  this  will   the  same  that  I  could,  were  I  alive: 
Held,  that  these  words  did  not  change  the  rule  or  show  an  intention 
to  make  the  testator's  debts  a  specific  charge,  or  create  a  trust.    The 
only  legal  effect  of  the  clause  was  to  waive  the  statutory  provision  re- 
quiring security  of  the  executors.     Ibid.  466. 
Creating  a  charge  upon  dower. 

6.    By  the  loill  of  the  husband. .  See  DOWEK,  1. 
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WITNESSES. 

Competency. 

1.  In  a  suit  to  enforce  a  vendor's  lien  against  tlie  widow  and  h.eir» 
of  the  deceased  vendee,  the  complainant  is  a  competent  witness  to  dis- 
p#bve  a  conversation  alleged  to  have  been  had  between  himself  and 
another  witness  who  testified  on  the  hearing.  Stonecipher  et  al.  v.  Hall^ 
121.         * 

2.  Time  within  which  to  object.    See  PRACTICE,  3. 
WRIT  OF  ERROR.    See  APPEALS  AND  WRITS  OF  ERROR. 
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